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mengerend again hr. Cee 


gaged a houſe in St. Clement's Lane in London to the de- cunnot make 2 
fendant Clay, tendered the principal ſum and the intereſt u 2 _ 
to the ſaid mortgagee ; which he refuſing to take, he, the plaintiff, Cee ton, | 
exhibited his bill in this court, to have a re-conveyance upon the nor preſent on 
payment of the ſaid money. | | an avoidance. - 
The ſubſtance of the defendant's anſwer. was, that he had made . © * Eq. Abr. 
a leaſe of this houſe for five years, reſerving ſo much yearly rent; i ey "4 
and that after the expiration of the ſaid term, he had covenanted 4. Ack 418. 
that the leſſee ſhould hold it for four years longer, if he, the leſſee, 1. WiC 34. 
was willing ſo to do; that the faid five years were now expired; * Powell on 
that the leſſee was willing to hold the houſe four years Mort. 222. 
* ; and _ if the plaintiff . grant ſuch leaſe, then the 5 SW Dig. 
endant would re-convey, upon the payment of the ſaid princi- ( a K, 
of fin f 22 e has Pri * 
This cauſe was heard at TAHR RoLLs, where the defendant had 
a decree in his favour; „ 333 


Vor. IX. oe. But 


Eaſter Term, 8. Geo. 1. In Chancery, 


N But upon an appeal to this court, | 
clas. IT was INSISTED for the plaintiff, that as a mortgagee cannot 
preſent upon the avoidance of a church, ſo, by the courſe of equity, 

he cannot make a leaſe of a houſe or lands in mortgage, but where 

there is an abſolute neceſſity fo to do, which does not appear in this 

caſe; for if the mortgagee ſhould make ſuch leaſes, they _-— be 

a avoided by the mortgagor before the equity of redemption is fore- 
*[ 2 ] cloſed. * Now, admitting the mortgagee ſh 
four years longer, reſerving rent, and ſuch leaſe ſhould be adjudged 

good between him and the leſſee, it would be difficult for the mort- 

to recover any rent, though the principal and intereſt ſhouldbe 


paid, becauſe he does not claim under the eſtate of the mortgagee, 
and therefore cannot have any benefit of the leaſe made by him; 


for he is neither party to the deed, nor privy to the eſtate, there- 
fore the mortgagee ought to reconvey free from all incumbrances. 


THosE wHo ARGUED for the defendant, admitted that a mort- 


cannot preſent upon an avoidance of a church (a); the rea- 
{on is, becauſe it does not leſſen his debt; but it is otherwiſe where 


He makes a leaſe of a houſe or lands in mortgage, rendering rent, 
for certainly the payment of rent will leſſen the debt; fo there is 
no parity of reaſon between thoſe caſes. OO 

But TE LoxD CHARCELLOR'was of opinion, that the mort- 
gagee, before forecloſure of the equity of recemption, cannot 
make a'leafe for years of a houſe in mortgage to bind the mort - 


8 5 unleſs to avoid an apparent loſs, and merely in neceſ- 


* — 


So the decree at THE RoLLs was reverſed, © | 


(a) See Amhurſt e. Dawling; 2. Vern. Griffiths, 2. Peer. Wms. 403. Ntac- 
401. Attorney General v. Scariſbrock, kenſie v. Robinſon, 3. Atk. 559. Bot- 


ee ſhould make a leaſe for 


2. Vetn. 550. Gally v. Selby, Strange, 
403. 8 C. Comy. 343. Attorney Ge- 


neral v. Heſketh, 549. S. C. Prec. C. 
214. 8. C. 2. Eq. Abr. 377. Jorry v. 


teler v. Allington, 3. Ack. 458. Robin 
fon v. Jago, Bunb. 130. Dimocke v. 
; , 


4 = A A * 


„ 1. Brown's P. C. 81. 


Cox, Prec. Ch. 71. Kinſey v. Lang- 34. 
ham, - Caſes TL. T7. Gardner . 


Caſe 2. ODrby againſt Trigg: 
| ait will not HE 8 T | of os >” f DW. 2 2 
— 4 N T E BROTHER of the now plaintiff mortgaged his lands to the 
covenant that a has . 
3 malt there was a covenant to reconvey upon ſix months notice of tt: 
| have 3 payment of: the principal ſum and intereſt ; and another covenant, 
of pre-cmprion, if that, in Caſe the eſtate was to be ſold, the mortgagee ſhould 
it be not inſiſted have the pre-emption. Aſter the death of the brother, who was 
on untlker the the mortgagor, his widow delivered up the counterpart of the 
is ſold. | ; OY — 
e mortgage to che attorney of the mortgagee. 


Abt. 599: 3. Powell on Mort. 740. Fontbl. Eq. 323. 384. El 3 | * 
= Þ 0 


3 = * 
* 
- 


| (5) See Lucam v. Mertins, 3. wil. 


defendant; and afterwards died. In the deed of pang & 
of the 


r . 


- 


Eafter Term, 8. Geo: 1. In Chancery. | 


The plaintiff having given the defendant fix months notice, that 055% 5 
he would pay the principal and intereſt, and having it ready to pay, EA 


the defendant refuſed to accept it. 


The plaintiff thereupon exhibited his bill for a reconveyance of 
the eſtate, having entered into articles with a purchaſer for the ſale 
The defendant, by his anſwer, inſiſted on the cor2nantin'the 
deed to have the pre-emption. 1 3 

But it appearing, that neither the plaintiff nor the purchaſer knew 
anything of this * covenant, for that the counterpart of the mort- 
gage was delivered up as aforeſaid; and that the plaintiff had often 
made application to the mortgagee for a copy thereof, which was 
as often denied, he inſiſting only to have the principal and-intereft 
paid, for that the ſecurity was too narrow for the money which he 
had lent; and that if it was not paid by ſuch a time, he would _ 
forecloſe the equity of redemption, but never mentioned that ge Sp: 
was to have the benefit of pre-emption until after the eſtate wras | 
ſold ; therefore he ought not now to claim it, to the prejudiee of 
the purchaſer and of the plaintiff, having fo long time for that 

And IT WAS DECREED accordingly, and the mortgagee to re- 
_ Eonvey upon payment of the principal and intereſt, cc. 


i=# i.) 


Rt % - +} 


85 Ayliffe againff Tracy. Caſe 3. 
PON A BI I. exhibited againſt the executors. of Sir Thomas The father a- 


/ the caſe ap to be thus: greed i 
; Haſelwood, e caſe appears t us pre 83 
n - 


reement was made in the year 1720 between the plaintiff zoo as a mar- 
and Sir Thomas, that he the ſaid plaintiff ſhould marry the daugh- lage portion 
ter of Sir Thomas, by which agreement the plaintiff was to ſettle n the plain- 
ſo much lands in jointure, in conſideration of the faid marriage, 

and of three thouſand pounds to be paid to him as the marriage- to her died be- 
portion (a). The marriage took effect, and four years before fore the mar- 
decreed that the huſband ſhall not have the other 1000l becaufe he knew that 20091. waik 3 


tiff, and having 
deviſed 200. 


viſed to her, 


and having accepted that legacy in martiage, ſhall have no more.—S. C. a. Peer. Wms, 64. S. C. 2. Fa. 


Ab. 19. 50. 1. Vern. 68. 2. Vern. 202. . Eq. Abr.21, Stra. 738. 1. Vezey, | Amb 
2. Com. Dig. © Chancery“ (3. Z. 2.). 1. Fontbl. Eq. 179. 30.5 721 


(a) Mr. Pere Williams ſtates the caſe to the letter: That they met accordingly 

and agreed to the martiage ; and the 
father gave money tothe daughter to buy 
her wedding- clothes ; that the wedding - 
day was appointed; but that beſore the 
day arrived Sir Thomas died; having 
made his will long antecedent to this 
treaty of marriage, and given his daugh- 
ter only 2ocol. That the daughter did 
not ſhew the letter to Ay/iffe, whonr ſhe 
afterwards married. S. C. 2, Peer. Wms. 
65. See Douglas v. Vincent, 2, Vera. 202, 


2 


thus : Ayliſſe courted one of the daugh- 
ters of Sir Thomas Haſelweced, and treated 
with the father about the marriage; the 
father conſented to the marriage, and 
wrote to his daughter, intimating that he 
had met Mr. Ayliſe, and had agreed to 
give him 3000l. as a portion, which, 
Sir Themas ſaid, he ( Ayliffe } ſeemed fully 
to afſent to, and that they were to meet 
the next day, when the affair was to be 
fully concluded; and ſubſcribed bis name 

| \ 


7 


'ky, 


675 1 7 


Artis 
againſt 
Tae v. 


*[4] 


to have the other thouſand pounds n to him, enen to * 


ſome colourable pretence to this thouſand pounds, if, before his 
deviſed two thouſand pounds to her, and no more; but having 


it; ſo that he ought rather to have exhibited his bill for the whole 
of, becauſe the — thouſand pounds he received by virtue of the 


Faſter Term, 8. Geo. 1. In Chancery; 


this agreement was made, viz. in the year 1716, Sir Thais 
Haſeltuosd made his will, and thereby deviſed to his faid — 
the ſum of two thouſand pounds and no more; and before the ſaid 


marriage was had, Sir Thomas died ſuddenly. 
And now the plaintiff exhibited this bill againſt his 8 | 


faid marriage-agreement, 7 
Tux Cour was of opinion, that the plaintiff might have had 


marriage with the daughter, he had not known that 00 father had 


married the daughter, and accepted that legacy, he ſhall recover 
no more.. * es, if this thouſand pounds had been recover- 
able, it muſt be in right of the huſband alone, for his wife has no 
manner of right; therefore if he die before it is recovered, his 
executors or adminiſtrators, and not the wife, will be entitled to 


three: thouſand pounds than for one thouſand pounds reſidue there- 
will, can be no part of the three - eee ee wen 


riage- agreement. | - Fs 
So the bill was diſmiſſed with coſts (%%. eee 
(a) Nothing appears in * but the order of diſmiſſal, , Rex, Lib. 
A. 1721. fol, 285. : | 5 e 
. 3 
ks J * * 
2 | bens G 129 ' # 
33 | 
Bhs ” SEES | 
5 2 ; * 
A 55 ? | 3 
eee. TRINITY 


CTC 
|” The Eighth of George the Firſt, 
+2 * 
The Vear 
EIS 
The Court of Chancery. 
Earl of Macclesfield, Lord Chancethr. 
Sir Joſeph Jekyll, Kut. Maſter of the Rolli. 


Sir Robert Raymond, Nut. Attorney General. 
Sir Philip Yorke, Nut. Solicitor General. 


| Gore againſt Gore. 5 Caſe 4. 
HIS cas upon the pleadings was agreed on both ſides to Deriſe to the 
: | . eldeſt fon of his 
be as follows: ; : | eldeſt ſon in tail 
male, and for 


The father being ſeiſed in fee, deviſed his lands to truſtees, and an of ſuch H- 
their heirs, executors, &c. for the term of five hundred years upon fue to the uſe of 
ſuch truſts as by his will ſhould be declared; and from and after his ſecond ſon in 
the expiration, or ether ſooner determination of the ſaid term and 1 * 
eſtate, then to the uſe of the eldeſt fon of his the faid teftator's medintely _ 
| eldeſt ſon, and the heirs males of his body; and for default of 3 C. 10, Nod. 
ſuch iſſue to the uſe of his, the ſaid teſtator's, ſecond ſon, and the 5. : 
heirs males of his body; with feveral remainders over in tail. S. C. a. Peer. 
The father died, and his eldeſt ſon having no iſſue, the ſecond fon Wms. 3. 
claimed the eſtate as the iſſue in tail male, pt e 2. Eq. Ab. 

And upon the hearing this cauſe, the cafe was thus ſtated, and 5. C. 2. Bar. 
referred to the Judges of the king's bench far their opinion, who = 33 
2. Kel. 254. pl. 203. See 8. Vin. Abr. 370. pl. 14. Cro. Eliz. 878. Lutw. 793. Fearnc Ex. Dev. 


432. 2. Vezey, 243. Dougl. 470. 3. Term Rep. 143. 
| $3 - - ſhould 


Bacothby v Ver- 


1 | 15 
Tie Term, 8. Geo. r. In Chancery. 


Goxz ſhould have this eſtate, either the ſecond ſon of the * teſtator, op 
2 whether the fee-ſimple ſhould remain in the truſtees until his eldeſt 
Geaz. fon ſhould have a ſon? 1 

And upon hearing Counſel on both ſides, | ; 

Ir was THE OPINION OF THE JUDGES, that the ſecond ſon of 

the teſtator ſhould take immediately upon his, the 2 death: 

. arid their reaſons were, | 88 Is 
FinrsT, Becauſe the fon of the eldeſt ſon, not yet born, could 

not take hy way of remainder, becauſe there was no particular 

eſtate to ſupport it; neither could he take by way of executory 

geviſe; ſo that if the fee · ſimple ſhould deſcend on the heir at law | 
of the teſtator, and veſt in him until this contingency of the birth of 

| his eldeft fon ſhould happen, it would tend to a perpetuity. | 

Where. 2 re. Now this caſ2 coming back to the Court upon the Judges cer. 

| ference is to the tificate of their opinions, it was moved that it might be argued 
Judges on a caſe again; becauſe being referred to them by way of caſe ſtated, no 

| a dane, ae writ of error would lie upon their judgment. . 2 

their judgment. | 1 | A 

If they certify”. THE Cour declared, that where a caſe is referred to the Judges 

theirreaſons,the for their opinion, it ſhall conclude this Court. It is true, it is not 

| Court may con- ſo when they come into court, and give their opinions here; but 
fider of it. the Judges having certified their reaſons for their opinions, this 
Court may conſider thereof, lice a general verdict at common law, 
which concludes the judgment of the Court ; but if the jury ſpecify 
their reꝛſons for. fuch verdict, it is otherwiſe. Sq where the king 
grants a thing ex mero motu, without any LY conſideration, 
ſuch grant is good; but where the conſideration is expreſſed in the 
grant, and it is either wrong or falſe,” it makes the whole grant 
| Hsb. 222. void, if the conſideration is not executed, for this holds only where 
dhe conſideration is executory. 

Nov if the parties ſhould reſt under this opinion of the Judges, 
there would bę an end of the cauſe. And as this is a point which 
ought not to be determined by the opinion of any one Court, but 

to have: a final determination in a proper method; therefore it was 

ordered, that Counfel ſhould ſpeak to this point at the hearing this 


See the cas of "uſe, ſo that it may come before THE HOUSE OF LoR Ds upon 


appeal, if either 0 the parties ſhould think fit but they agreed. E 
"Afterwards the teſtator's ſecond ſon died without iſſue, where- 
upon D. a next remainder-man, bringing this matter yet once 
more into Chancery in Lord Chancellor T ay BoT's time, his 10 4 
ſhip referred this matter again to the Judges of the court of king's 
bench, who certified that they thought the remainder good, and 
that an interim eſtate, until the birth of the fon of the teſtator's 
elde!t fon, and who was fince born, deſcended to the teſtator;s 
eldeit fon, and fo the contingent remainder ſupported, as Mr. 
e, = EOF RO : 
(a) See 8. Vin. Abr. 370. pl. 14. at:. Ser alſe 2. Peer. Wms. 64. where the 

two certificates in this cate are ſtatec. VVV 
EEE hrs Es The 


non, poſt. 148. 


\ 


| Trinity Term, 8. Geo. 1- In Chances, (61 


* The Mayor and Burgeſſes of Coventry. againſt Lord Caſe 5. 
85 7, Craven and Others. oops 8 A 
N 1NFORMATION had been formerly exhibited againſt the . Whether an | 
mayor, &c. fot*miſapplying a charity; and upon a bill like- "go 2 ; 
| wiſe brought againſt him in this court, it was made appear, that er . e 
the magiſtrates of Coventry had taken four thouſand pounds of this ggned and en- 
charity to their own uſe; and thereupon it was decreed, that they rolled. x; 
ſhould repay that money by ſuch a time, or that the lands thus Cat. Ch. 3 
given for this charity ſhould be conveyed to other perſons for the 
purpoſes aforefaid. But the magiſtrates not complying with this 
decree in paying the money, and not being able to advance the 
faid ſum of four thouſand pounds, the faid decretal order was 
ſigned, enrolled, and exemplified under the great ſeal; and by vir- 
tue thereof the ſaid lands were conveyed to Lord Craven, and tp 
twenty-nine other perſons, and to their heirs, in truſt, and for the 
benefit of the poor of that place, - N 
And now the plaintiffs exhibited an original bill againſt the ſaid 
truſtees to have a reconveyance of theſe lands, upon payment of 


the ſaid four thouſand pounds, for that tke donor having appoint- 
ed the mayor for the time being, &c. eden overſeers 
of theſe poor people, the lands ought not to be ta from them, 

but upon ſome great miſdemeanor of their own ; and that the rea- 

ſon for which they had been taken away was now of no force, 

for that the money was ready to be paid in full ſatisfaction for the 

faults of their predeceſſors; and that ſuch reconveyance ought to 

be made the rather, becauſe moſt of the members of the corporation 

in whoſe time this money was miſapplied, were now dead, ſothat there 

could be no room for conteſting their right to thoſe lands ; and for 

that, the mayor, &c. being a bedy politic, the now members of that 

body ought not to be damnified by the faults of their predeceſſors. 

It is true, the former decree made againſt the now plaintiffs the 

mayor, &c. is ſigned and enrolled, and exemplified under the great 

ſeal; but yet the plaintiffs may have relief upon an original bill againſt 

ſuch a decree (a); as for inſtance, The wife, after ſeparation from 

her huſband, had a decree in this court for alimony (4), which de- 

cree was affirmed upon a bill of review, and like wiſe upon an a- 

peal in the houſe of peers; but the huſband being willing to be re- : | 

conciled to his wife, exhibited an original bill to ſet aſide * the ſaid & [ 7 J i 


decree; and though it was confirmed with ſo much ſolemnity, yet 
the Lord Keeper FIN ch, being aſſiſted by the Judges, did agree, 
that it was a proper bill, and the huſband was relieved (c). 
Therefore 11 WAS INSISTED for the pfaintiffs, that they 
being willing to perform every thing in the former decree, 
the lands ought not to be taken from them, but that they 


(a) See Wortley v. Birkhead, 3. Atk. (>, The caſe of Whorewcod v. 
309. S. C. 2. Vezey, 571. Taylor . Whorewood, 1. Ch. Rep. 250. Ch. 
Sharp, 3. Peer. Wms. 371. Gould . Caſes, 153.— See alſo 2. Com. Dig. 
Tancred, 2. Peer. Wms. 534. Norris Chancery (V. 7.). 


v. Le Neve, 3. Atk. 26. Muſſell v. (e) Caſes in Ch. 251. Eq. Abr. 67. 5 3 
Morgan, 3. Brown's C. C. 74. 2. Com, Dig. Chancery” (2. D. 2.). 
B 4 ought 


T Frinity Term, 8. Ges. x. In Chancery. 


Tur Maxon ought to have a reconveyance : befides, an original bill is proper 
AND. where a decree hath been already obtained, for it may appear that 
n * ſuch decree was obtained upon ſome precedent fraud or ſurprize; 
Corzxrzr and after a decree to forecloſe the equity of redemption, a longer 
Laß time hath been allowed to pay the principal and intereſt. It js 
Lond CAN true, in this caſe, the conveyance is abſolute to the defendants and 
and Orzzxs. their heirs; but it is {till a conveyance under the decree of this 
Court, which is conditional, and like a conditional ſurrender and 
an abſolute admittance, which muſt be made conditional, accord- 
ing to the ſurrender out of which it ariſes. | 
See Norris ©. Ir WAS INSISTED for the defendents, that this is a very im- 
Le Neve, 3. proper bill, and not within the rules of this court, as it appears T 
Atk. 25. a printed Copy of thoſe rules now produced; for amongft the rett 
it appears, that no decree {hall be varied or altered, after it is ex- 
emplified under the great ſeal, unleſs for error in law or fact ap- 
| Patterſon . pearing in the very body of ſuch decree, or by matter ariſing ſince 
Slaughter, Amb. the decree, or upon ſome evidence which could not be had at the 
79 time the decree was made. It is true, the plaintiffs offer now to 
pay the four thouſand pounds, which they have raiſed out of other 
lands given to them in truſt likewiſe for a charity, and for which 
there is an information already filed againft them; fo that if a re- 
conveyance of the lands now in queſtion ſhould be decreed for 
them, andthe plaintiff in the information ſhould prevail, they might 
raiſe money out of the lands thus reconveyed, to fatisfy the other 
charge againſt them. . 
Tk CourT made no decree, but would conſider the caſe of 
IWherewozd v. Fhorewsod, which is truly cited as above. 


1 


[31 


Caſe 6. Anneſly againſt Palmer. | 
I there be two THE CASE was thus: The teſtator made one will in the year 
Wills, the firit 1708, and about four years afterwards, vz. in the year 1712, 


ENT ron he made another will; and * by the firſt he deviſed all his real 
er away = eſtate to charitable uſes, and all his perſonal eſtate to particular 
the perſonal e- legatees therein mentioned; and by his other and laſt will he de- 

. ſtate to particu. viſed his perſonal eſtate to other perſons, and all his real eſtate to 

lar legatees; and ſuch uſes as he ſhould afterwards declare concerning the ſame, but 

| * died before he made any declaration of ſuch uſes. 

perſonalty to Afterwards, upon a conteſt between the executors of both the 
other legatces wills, the firſt was proved in the ſpiritual court; and that probate 

_ the rout *- was confirmed upon an appeal to the delegates; and upon this 
| ate to ſuch uſes ? : - BE . 

as the te ſtator Conteſt one of the executors having alledged, that the teſtator, Sir 
mould deckre, William Robinſon, died without heirs, it was proved, that Sarah 
and a probate be Palmer, the wife of the now plaimiff, was his heir at law, 

495 phe re Whereupon ſhe and her huſband entered on the greateſt part of 

wits ſoch the real eſtate, ſuppoſing that the firſt will, by which that eſtate 


robate is con k X , , 8 
70-2 againſt Was deviſed to a charity, was revoked by making another will; 


the claimants under the ſecond wil, until reverſed by commiſſion of review. | ED 


/ 


Tua Tete, 5. Gs 
and che teſtator dying without making any othet diſpoſitign terecf, 

And now upon a bill exhibited againſt her and her huſband, by 
thoſe who-claimed under the firſt willi 
Ir was 1nSTSTED for ber, that the ſuit in the ſpiritual ebutt 


was between the contending executors; and that ſhe, though ſhe 


was heir at law, was neither party or privy to that ſuit; and there- 


fore ſhe prayed that a decree might be made in her behalf as to 


the real eſtate, and likewiſe that the firſt will-might be ſet aſide as 
to the perſonal eftate; for though the probate of that will was con- 
firmed by the delegates, yet it is now evident that it was no will, 
being revoked by a ſubſequent will - | 

Ir was ADMITTED on the other fide, that the making a ſecond 
will is a revocation of the firſt, but that is not the preſent caſe ; 


A 
_ ageing 


* ; 7 A 


for upon an iſſue directed out of this court to try whether the teil- 


tator rev6ked his will, which he made in the year 1708, the jury 


found that he did not revoke it, © any otherwife than by making 


« another will in the year 1712 (4), which laſt clauſe was 


omitted by the clerk of the affiſe in drawing up the verdict ; and 


on THE POSTEA it was returned generally, & that he did not re- 


« yoke it; which being neither the act of the jury nor of the 


Court, application was made to the court of king's bench, to cer- 
tify that the verdict was drawn up as the jury found it, which was, 


e that the teſtator did not revoke his will any otherwiſe than 


« by making another will:“ and after two motions made in full 


court for that purpoſe, the Chief Juſtice was inclinable to certify 


* that it was ſo; but he was over-ruled by the other three Judges, 


who, though they were ſatisfied in their conſciences that it was ſo, 
yet would not introduce ſo dangerous a precedent (5). TY En 
Therefore it was inſiſted, upon affidavits produced and read of 


this matter, to falſify that part of the record, either by a new trial, 


or by any other means the Court ſhould direct. 


But admitting the ſecond will ſhould amount to a revocation of 


the firſt, it ſhall be taken in a court of equity to be only a revo- 
cation pro tanto, and that is of the perſonal eſtate. 


[91 


Tux CouxT. As tothe perſonal eſtate, here is a will proved, See Alen . 
and that probate confirmed upon an appeal to the delegates, which Dundas, 3. 


ſhall conclude all perſons, both in law and equity, to make any 
demands thereof contrary to the ſaid will. But now here is a ſub- 
ſequent will found by verdiCt, and that to the ſatisfaction of this 


352. See alſo Powel on Deviſes, '540. 


(a] See the caſe of Hitchins v. Baſſet, 
7. Show. 537. Comb. go. 209. 3. Mod. 
203. Salk. 592. Show. P. C. 146.; 
and the caſe of Rolfe v. Harwood, 3. Will. 
497. S. C. on a writ of error, 2. Black. 
Rep. 937. Cowp. 87. 8. C. on an 


Appeal to Parliament, 7. Brown's P. C. 


3. Atk. 552. 2. Vezey, 32. Swinb. 15. 

(5) That a verdict may be amended, 
ſee 1. Roll. Abr. 203. 4. Co. 52. Cro, 
Eliz. 112. x50. Cro. Car. 338. Bunb, 


283. Stra. 514. 1197. 2. Wilf, 33. 


Dougl. 746, 1. Burr. 333. 


TermRep. 125. 


Trinity Term, 8. Geo. 1. In Chancery. 


Anxzsry Court; but the probate of the firſt being ſtill in force again} 
2 thoſe who claim under the ſecond (it they deſire it), n e 
Faun. „ill grant A COMMISSION OF REVIEW in order to ſet it aſide; 
| but 1 ſuch a commiſſion of review the probate of that will 
ſhould be confirmed by the delegates, there will be an end of the 

F "cauſe, for there cannot be @ review upon @ review. | 
Gro, Elz, 5711 Quære, For there may be a commiſſion of re-examination to , 
| examine the ſentence of the delegates. | ww da 


. . » There was no F made in the principal caſe. 


; 
z 
N 
N 
N 
i 
p 
| 


Cafe 7. Raſhfeild againſt Careleſſe. | 
A deviſe of Pura, Elizabeth Smaliman (amongſt other legacies, 
peunds to a ſele ® particula:- ly five pounds to the plaintiff), by her laſt will and 
3 Ks teſtament Jeviſed a legacy of five pounds to the defendant (whom 
* 3 ſhe made ſole executor without making him reſiduary deviſee) 
« fuſtain in ſul- for the care and pains he might ſuſtain in fulfilling the truſts in 
a ee, e . | 
Gs 8 There being a reſiduary part of the perſonal eſtate after the 
cludes him from debts and legacies were all ſatisfied and paid, the plaintiff, who 
taking the refi- was of kin to the teſtatrix, exhibited a bill in this court againſt 
aue of the tel" the executor, for an account of the perſonal eſtate, and to have a 
are. — Nor; diſtributive ſhare thereof; inſiſting, that a ſpecific legacy being de- 
Tarol evidence viſed to the executor for his care in ſeeing the will performed, he 
was admitted in ſhall be deemed as a truſtee for thoſe amongſt whom the reſiduary 
an on eftate ought to be diſtributed. / „ 
de exccutor and WILLIAMS for the defendant. The executor is primd facie 
next of kin, to intitled to the ſurplus ; and ſomething muſt be ſhewn to prove the 
93 der. teſtator's intent that he ſhould not have it; for otherwiſe the law 
des gives it him. There have been ſeveral caſes upon this queſtion, 
RO TR how far the deviſe of a ſpecific fum ſhould bar the executor of the 
.. Fa- Abr. refidue. In the caſe of Earl Gainſborough (a), the carl by his 
S. C. 2. Peer. will deviſed a particular ſum to bis wife (b), and made her execu- 
Wms. 158. tor, but made no reſiduary deviſee, becauſe when the Counſel was 
S. C. 1. Stra. drawing the bill, he deſired there might be a deviſe of the ſurplus . 


_— „ his executrix, but the Counſel would not put in ſuch a deviſe, 
2. vern. 674. telling him that the law of courſe gave the ſurplus to the executor; 
677. 737. and upon a bill for a diſtribution, the Counſel giving this evi- 
2. Peer. Wms. dence, the Court decreed the re/iduum to the executrix, it ap- 
9.550. pearing to be the intent of the teſtator. In the caſe of Baal v. 


3. Peer. Wms. Smith (c), a huſband deviſed to his wife ſome plate, and made 
4 TR Dig. her executrix, and no deviſe of the reſidue; and it was decreed by 
% Chancery” LORD HaRCouRT, that the deviſe of the plate would not 
(3- G. 7.). prevent the executrix from having the reſidue. In the caſe of 


3 (a) 2. Vern. 252. pl. 240. Martin v. Rebowe, 1. Brown's C. C. 
i (5) That a wife is barred by a ſpecific 154. | | 
SEP 2cy from taking the refidue, ſce (c) 2. Vern. 675. pl. 6c2. 


Litilebury 


Trinity Term, 8. Geo. 1. In Chancery, 


Littlebury v. Buckly (a), in the equity court of the city of Lon- Ranruu¹ς 

don, SIR P. KING, Recorder of the city and Judge of that ft 
court, decreed a diſtribution, there being a particular legacy de- CAnZELESSS 

viſed to the executor; but that decree was afterwards reverſed in 

the houſe of lords on collateral evidence, which they admitted to : 

prove the teſtator's intent for the executor to have the ſurplus (þ), 9 


Targor en ſame fide. There are ſeveral cafes where an ex- 
ecutor is looked upon only as a truſtee for the next of kin, but 
they are all founded on the ſuppoſed intent of the teſtator, that the | 
executor was only to have the ſpecific ſum deviſed. But there 
may be caſes, where it is reaſonable that the executor ſhould have 
the ſurplus, as well as the ſpecific ſum. It may be preſumed, one 
reaſon why the teſtator gave a particular ſum, though he intended : 
him the ſurplus, was, left there ſhould be no ſurplus (for perſonal RD. 
eſtate is very uncertain, being always fluctuating), in which caſe 
the executor has an equitable as well as a legal right. On this 
foundation the cafes which have been quoted were adjudged. The 
_ ſuppoſition of the teſtator's kindneſs to his next of kin is not ſo 
ſtrong as an expreſs declaration of a teſtator, for which reaſon the 
houſe of lords have admitted collateral evidence as legal proof. 
As in the caſe of Harris v. Biſhop of Lincoln (c), where the teſ- 
tator deviſed his eſtate to the right heirs of his mother, and proof 
was admitted to ſhew, that he intended it for the right heirs of hs 
randmother, the eſtate coming from her family; and this was 8 
held not to be contrary to the will; and in laſt Eaſter Term it vas 
accordingly decreed by the preſent LoxpD CHANCELLOR. The ts 
ſtatute has no relation to this caſe, becauſe here is a will; and that | 
act extends only to a dying inteſtate, 
To WHICH it was anſwered, that the preſent caſe is not like 
any of thoſe hefore cited. And firſt, as to the Counteſs of Gain. 
borough's Caſe (d), the ſuit was between the heir at law and the 
executors, to make the perſonal eftate in her hands to be aſſets in 
order to ſatisfy debts, and ſo far to diſcharge the real eſtate, and 
proof was admitted to ſnew, that the earl intended his lady ſhould 
have all his perſonal eſtate in nature of a legacy, though' he had 
given her a ſpecific legacy in the fame will. In the caſe of Lit- 
tlebury v. Buck(ey (e) the deyiſee expreſſed no reaſon for giving 
the ſum of money, only a deviſe of fo much. The caſe of Harris 
v. Biſhop of Lincoln (f) was no more than a diſpute concernin 
the identity of a perſon; and in ſuch gale parol eyidence has been 
admitted ever fince the ſtatute of Diſtributions. Baal v. Smith (g) 
was a deviſe to a wife (executrix) of plate which ſhe had before 
marriage; and it was held, that notwithſtanding that legacy, ſhe * 
| ſhould have the reſidue, But a proof dehory a will was never yet 


(a) 2. Vern. 677. (e) 2. Eq. Abr. 416. 

(5) See the Duke and Ducheſs of (d) 2. Vern. 252. | | 
Beaufort's Cafe in the Houſe of Lords, (e) 2. Vern. 677. See 10. Mod. 99 
2. Vern. 648. pl. 578. 8. Vaner Abr. . Peer. Wm 1392 77 
194 EE. ed ge nt, 2. Vern. 675. pl. 62. | 


*#; 


Trinity Term, 8. Geo. t. In Chancery. 


Ratnyritd admitted. It is true, if a will want an explanation, evidence may 
e 2 de given to explain it, but never where it explains itſelf, as in 
ARELZESE: the preſent caſe; for what can be plainer than a ſpeeific legacy 
E ] given to one for his care and pains in performing a will. This is a 
guy which implies a negative fo as to exclude the legatee from 

* any farther demand out 


the perſonal eſtate, viz. that he ſhall 
have ſo much for his pains, and no more; and ſo it was held by 
the preſent Lox D CHANCELLOR in the cafe of May v. Lewen (a). 
But it would be of dangerous cohſequence to admit any evidence 
debors a will, and re ant to the will itſelf, becauſe it is in ef- 
ſect laying aſide the will of the teſtator, and making a new will 
upon ſuch evidence, which was condemned by the Legiſlature, 
when the ſtatute of Frauds and Perjuries was made; for to what 
purpoſe ſhould any man make a will, if it is in the power of any 
court to ſet it aſide upon proof of any matter debors the will, and 


make a decree accordingly C9 > Tha 
Pak KER, Lord Chancellor, being indiſpoſed, | 
Pow rs, Juice of the king's bench, fat in court, and made the 
decree. This is a queſtion upon a will, and it has been vexate 
* qguazſtio. The caſe of Fofter v. Munt (e) was the firſt caſe where 
the Lord Chancellor JEFFERIES was of opinion, that any legacy to 
an executor occaſioned a diſtribution of the ſurplus ; for otherwiſe 
it is giving all and ſome ; the three lords commiſſioners Mav- 
NARD, KECK, and RAwWL1NSON, upon a re-hearing of the fame 
cauſe, reverſed the decree ; but that laſt decree was upon appeal 
to the houſe of lords reverſed, and the firſt confirmed. In The 
Duke of Beaufart's Caſe (d), Cowetr, Lord Chancellor, decreed 


OE 


(=) The caſe of May v. Lewen was 
thus : — Beatrice Miller, by her will of 2d 
December 1717, aſter payment of her 
debts, legacies, and funeral, dev:ſed all 
her lands and tenements, and the rents 
and profits thereof, and the produce of 
all her money and other perſonal eſtate, to 
the plaintiffand the deſencant Leten and 


their heirs, on truſt to ſell the ſaid real 


and perſonal eſtate, and pay the intereſt 
of the n.oney ar. ſing from fuch ſale to 
her mother tor life; and the teftatrix 


then g vr ſome ſmall legacies to be paid 


after the deata of the mother, anc ap- 
pointed the plaintiff and deter dant £rever 
exc cute rs ci her wil, and gave them fiſty 
pounds a-p cce fer their t oub le therein; 
dut ſne made no diſpoſition cf the reficue. 


Ard the Ccuit decreed the executors 


to be truſſecs of the reſidue for the next 
ot kin. Reg. Lib. B. 1720. fo. 196. 
2 Peer. Wais. 159. note (4. 


( FN of was admitted in this caſe, 
pboth on the pert of te evecrter and for 
' the art of , to me- the intention of 


- 1 } 


the teſtatrix reſpecting the refidue of her 
eſtate. S. C. 2. Peer. Wms. 153, 159. - 


But it is ſaid to be the only caſe in which 


parol evidence has been admitted in favour 
of the next of tin. 2. Peer. Wms. 158. 
notii. But parol evidence is conſtantly 
admitted in equity in favour of rhe ex- 
ecuters, in order to rebut the preſump- 
tion which the law raiſes againſt their 
title. Petit v. Smith, 1. Peer. Wms. 7. 
Granville v. Beaute, 1. Peer. Wms. 114. 
Batchelor v. Searle, 2 Vern. 736. Lake 

. Lake, Amb. 126. Bracebridge v. - 
Woecerocff, 2 Aik 63. Brown v. Sel. 
win, Caſes T. T. 240. Coote v. Boyd, 
2. Ero. C. C. 525. Clinton v. Hooper, 
3. Bro. C. C. 201. Hornſey v. Finch, 
4. Bro. C. C. 239. Thornton v. Tracey, 


2. Vezey, jun. 465. | 
(c) 1. Vern. 473. pl. 462. 1. Eq. 


| Cafes Abr. 243. pl. 1. 2. Eq. Caſes 


Abr. 433. pl. S. 443. pl. 57. See alſo 
Martins. Rebowe, 1. Brown's C C. 154. 
. (4) 2. Ver. 623. pl 587. J. Viner 
Abr. 194. pl. 21, in nvietis. 

a diſtri- 


Mt” AER GE ARK. - 


| Trinity Term, 8. Geo. 1. In Chancery: 


a diſtribution ; but that decree was reverſed by the houſe. of lords. 
In law as well as equity, an executor is eſteemed but a truſtee 
for an executar of an executor is continued executor to the fi 
teſtator in infinitum; but not an adminiſtrator of an executor, for 
the executor had no property in the perſonal eſtate to go to his ad- 
miniſtrator. If a man marry a feme adminiſtratrix, who dies, he 
ſhall not have the goods of her inteſtate z for-there ſhall be a diſ- 
tribution. This was Mr. Harcourt's Caſe (a) who married Sir 
ames Acton's widow. There are many precedents where a ſpecific 


between giving the executor a legacy generally, and ſpecifying the 
cauſe for which it is given; for that raiſes a truſt in equity-which 
the executor muſt perform; it is a truſt ſuperadded to the former 
truſt : it is dangerous to admit evidence dehors.” The beſt-conftruc- 
tion is on the will or deed itſelf; for litera ſcripta manet (b). I 


once heard it determined, that giving the executor mourning barred 


him of the ſurplus. ; In February 1720, before Lord PARKER, 


in the caſe of May v. Lewin (c), it was decreed, that in caſe of 4 
general legacy to an executor, evidence may be admitted, becauſe" 


every thing depends on implication ; but otherwife where the cauſe 
of the wes fv expreſſed. The executor, in this caſe, ſeems to be 
conſidered barely as a legatee. | | 

Let there be a decree for a total excluſion of the executor ; let 
there be a diſtribution; and to that end let the executor ac- 
count (4). ON, | 


(4) See Davers v. Davers, 3. Peer. 


(ak | 
() That parol evidence ſhall not be 
admitted to contradic a will, fee Brown 
v. Selwin, Caſes T. T. 240. Cham- 
berlain v. Chamberlain, 2. Freem. $52. 


Lowfield v. Stoneham, 2. Stra. 1261. 
HFHampſhire v. Peirce, 2. Vezey, 217. 


Maybank s, Brook, 1. Brown's C. C. 84. 


But that it may be admitted to aſcertain a 


perſon or: thing, fee Harris v. Biſhop of 
Lincotn, 2. Peer. Wms. 136. Dorſet». 


Sweet, Amb. 175. Bradwin v. Harper, 


Amb, 374. Parſons v. Parſons, 1. Vez. 
166. Fonnereau v. Pointz, 1. Brown 
C. C. 472. Del Mare . Rebello, 
3- Brown C. C. 446. 

() 2. Peer. Wms. 162. 


Was. 43. Joſslin v. Brewit, Bunb. 114. 
Southcote v. Watſon, 3. Atk. 228. 
Andrew v. Clerk, 2. Vezey, 162. Mar- 


tin v. Rebowe, 1. Brown's C. C. 154. 


Ruſhdale v. Carleſſe, Stra. 568. Far- 
ringdon v. Knightly, 1. Peer. Wms. 544. 
Rutland v. Rutland, 2. Peer. Wms. 2 10. 
Wheeler v. Sheer, Moſley, 288. Read 
. Snell, 2. Atk. 642. Bowker . 
Hunter, 1. Brown C. C. 328. Batteley 
v. Windle, 2. Brown C. C. 31. Lawſon 
v. Copeland, 2. Brown C. C. 156. 
Dean v. Dalton, 2. Brown C. C. 634. 
Clennel v. Lewthwaite, 2. Vezey, jun. 


465. 


Heron againſt Newton. 
At the Rolls. | 
THE CASE was, That the teſtator hi. in laſt will and teſtament Where the ex- 


= 


his faid will deſired them to be kind to one Sarah Tufton, his ol 


Rasur 28 
againſt 
CAanLilaiesp. 


— 
5 = 5 


egacy bars the executor of the ſurplus. There is a diſtinction 


Caſe 8. 


made two'executors, and gave titem ſpecific legacies, and by — 
part- free from 


any diftr;vution.—S. C. 2. Eq. Abr. 440. Ante, 10. Poſt. 27. 2. Peer. Wms. 160. 2. Atk: 100. 
ſervant, 


C 


2. Com. Dig. Chancery (3. G. 7.). 


Hrn : 


_ againſt _ 


EWTON,; 


*[12] 


Trinity Term, 3. Geo. t In Chancery. 


fervant, and to x ive her lame fan pieces of furniture then in hi 
| houſe, if ſhe defiredit 


The queſtion in this caſe was (as in that laſt mentioned), 


| Who ſhould have the reſidue of the perſonal eftate after debts and 


8 


And rr was DECREED, that the executors ſhould have it free 
Hite diſtribution, it being the apparent intent of the teſtator (a) it 


ſhould be fo; for otherwiſe the 2 not be kind to his old ſervant, 


or give her any part of his & furniture, if it was not theirs to give, 
_— — eee e eee e IO 


| are explanatory of what the teſtator intend 


The bill was diſmiſſed (3). 


(a) Proofs were read of the teftator's (z) See Note (2) Peer. Wms. 550, 
intention. 2, Peer. Wms. 28 2. Vezey, eb 
jan. 473. 3 | 
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The Court of Chancery. 


Earl of Macclesfield, Lord Chancellor. © 
Sir Joſeph Jekyll, Knt. Maſter of the Rolls. © 
Sir Jeffrey Gilbert, Kut. Baronof the Exchequer. 
Robert Price, E/q. Baron of the Exchequer. 


The Counteſs-Dowager of Coventry againff The Earl Caſe g. 
„ of Coventry. | 5% _ 
HOMAS EARL or CovenTay being ſeiſed in fee of Where a deſes- 
| ſeveral manors, lands, and tenements, &c. demiſed the tive execution of 
ſame to truſtees and their heirs, to the uſe of himſelf for! Per w 
life; remainder to his eldeſt ſon Gilbert for life, with a power to pO IN 
ſettle a jointure on any wife he ſhould marry, not exceeding five 5 
hundred pounds a-year, ſo as ſhe brought an equivalent fortune; 3 6. 
remainder to the heirs males of the body of the hid Gilbert; res. C N. 
mainder to the preſent Kar! (the now defendant), and the heirs Wms. aaa. 


males of the body; with ſeveral remainders over. _ S. C. Comy. 312. 
| S. C. 2. Eq. Abr. 


Earl Thomas died; and thereupon Earl Gilbert, being ſeiſed for 348. 

life as aforeſaid, married the plaintiff, and in conſideration of the S. C.2.Eq. Abr. 

- faid marriage, and of ten thouſand pounds portion which he had 2 10. Mod. 
with her, entered into articles, by which he covenanted, &c. for 464. | 
himſelf and his heirs, to ſettle lands according to this power, or Gib. E. R. 160. 
otherwiſe, of the value of five hundred pounds a-year on her for 2. Ed. Abr. 87. 
jointute ; and having aſked, and being informed by his Reward, l. 9. 560. pl. 8. 
which : 


[131 Michaelmas Term, 9. Geo. 1. In Chancery. 


Tnz which of his lands were the moſt proper to be ſettled, a draught of 
43 3 A ſettlement of lands to that value was drawn and engroſſed for him 
CovznTay to US which lay four wed N and was Bever executed by Bari 
again® Gilbert ; who afte ; being ſuddenly taken ill, deviſed three 
rr Fast os thouſand pounds to the plaintiff, and all his plate, jewels, &c. and 
 CovznTar. two hundred and fifty pounds a- year to be paid to her for life out 
| bodfother lands; and died without iffue-male ; fo that the faid manors, 
lands, and tenements, came to the preſent Earl (the now defend- 
ant), againſt whom the plaintiff, the Cornte/s- Dowager, exhibited 
a bill in this court to have a ſpecific execution of the faid power, 
and that ſhe may retain the jands mentioned in the faid ſettlement, 

though not executed by Earl Gilbert in his life-time, | 


AND IT WAS INSISTED for her, that this power given to Earl 
Gilbert (though he had only an eſtate for life) ought to be favour- 

_ ably ee, in a court of equity; for wherever ſuch a power is 
given to a tenant for life, who would have been ſeiſed in fee if it 
had not been for that deed by which the power itſelf was created, 
it ſhall receive a more favourable conſtruction than if it had been 

reſerved to one who is a ſtranger to the inheritanceby the rules of 
deſcent. That it plainly appeared by the proofs in this caſe, that 
Earl Gilbert certainly intended to execute this power; for by his 
direction, a deed was drawn for that purpoſe, which the truſtees 
for tbe Counteſs diſliking at the time the faid Earl was about to exe- 

cute it, he ſent up to London:to have another deed drawn, which 

was done, and returned into the country, and was in the poſſeſſion 

of his ſteward, who-being. gone from home, the Ear} died ſuddenly 
without executing that deed ; ſo that if it appear to this Court, 
that Earl Gilbert deſigned to execute it, that ſhall be taken in equity 

to be good againſt the preſent Lari, like a will, which, though not 

ſigned by the teſtator, is good in equity (a) to charge the heir at 

la in the realty as well as the executor in the perſonalty. 


Ox THE OTHER SIDE it was argued, that not to execute 2 
power punctually was the ſame thing as not to execute it at all; 
and powers not executed are never helped in this court (5),unlefs- 
ñũt is to avoid an apparent injury in conſcience, though in ſtrictneſs 
ol law loſt; which is not the preſent cafe, becauſe it appears, that 
this lady (the plaintiff) has a very good proviſion made for her by 
the will of Earl Gillert her late huſpand; for he left her. a legacy 
af three thouſand pounds, together with the value of two hundred 
pounds more of his perſonal eſtate, which, with the two hundred 
and fifty pounds ſettled on her for life, and payable yearly out of 


(a) A feme covert having a power to (5) See Arundel v. Philpot, 2. Vern. 
- - diſpoſe oĩ money by will, rue and ſealed 69. 3. Ch. Caſes, 70. Pigot wv. Pen- 
by her, made a teſtamentary paper, not rice, Comy. 250. Tollet . Tollet, 
' ſealed, but on a famp; and the Court held 2. Peer. WMS. 489. M. Adam v. Logan, 
tis a good execution of the power, for 3. Brown C. C. 310. + 
te ſtamp is equivalent to ſealing, Sprange F 
. Barnard, 2. Brown C. C. 505. OS 


- 
® 


— 2 69 
— a 


15 


this was held a voi 


* 


Michaelmas Term, 9. Geo. 1. In Chancery. 
certain lands, is a reaſonable equivalent for her fortune. * As to 


*[14] 


Tax 


the caſe of a will, that it ſhall be good in equity, though not ſigned Co et. 


the teſtator, it has its own reaſons ; for if he write his name 
in any part of his will, it is a good ſigning, and wills are commonly 


Dowaszn or 
CovenTar 


made in extremis, and for that reaſon they are favoured in equity. Txz FAI or 
Now in the preſent caſe it appears, that Earl Gilbert made a will CovanTar. 


a little before his death, and he might at the ſame time have exe- 
cuted the deed, if he had intended fo to do; but probably he thought, 
that he had done enough already for the plaintiff, and therefore 
would not lay any farther charge on the lands. It is true, the 
plaintiff brought a conſiderable portion in money, and fo came in 
as a purchaſer for a valuable conſideration ; but that will be no 
reaſon to charge the preſent Earl, becauſe none of it came to his 
uſe ; but if it charge any one, it muſt be either the heirs or execu- 
tors of Earl Gilbert; for he covenanted, that he or his heirs would 
ſettle five hundred pounds a- year on the plaintiff, which could not. 
be by virtue of the power reſerved in the will of Earl Thomas, 
becauſe Earl Gilbert had only an eſtate for life, and conſequently 
could not bind his heirs to ſettle a jointure by virtue of that power; 
ſo that if his heirs are bound, it muſt be in another reſpect, but the 
defendant can never be bound as heir, becauſe he is the remainder- 
man in tail. It is true, powers reſerved in a voluntary ſettle- 
ment, as this was by Earl Thomas, ought to be favourably con- 


ſtrued in reſpect to him who made them; but it is not ſo where 


powers are joined to an eſtate to charge that of a ſtranger ; but yet 
there are caſes where powers reſerved in and by a voluntary ſettle- 
ment have not received a favourable conſtruction in this court: 
as for inſtance, In the caſe of the Earl of Mountague v. Bath (a), 
where a power of revocation was reſerved in a deed, but it was to 
be in the preſence of three privy-counſellors, and the Duke of 
Albemarle, who had reſerved ſuch power, did by his will revoke the 
deed; but being at that time governor of Famaica, he could not 
do it in the preſence of three privy-counſellors ; it is true, this 
_ revocation was held good in equity, but it was upon that particu- 
lar reaſon, viz. becauſe he could not have three privy-counſellors 
there. But this Court denied to help the ſingle circumſtance of a 
miſtake in the tender of a guinea. So in Sir Charles Orby's 
Caſe b), which was thus: The Earl of Macclesfield was tenant for 
life, with a power to make leaſes for twenty-one years, or three 
lives, ſo as the * old accuſtomed yearly rent was reſerved; he 


made a leaſe for three lives, without any ſpecial reſervation, but # 


only yielding and paying the old-accuſtomed rent generally ; and 

j#.4 5 0 ſeats. This Court will not rad: the A Ing 
tion of a power to the prejudice of a third perſon, when the time 
for execu.ing that power is lapſed. Now a power given to tenant 
for life to make leaſes, or to ſettle a jointure, ſhould be ſtrictly 


(a) 2. Chan. Rep. 417. 3. Chan. Term, 4. Arne. 1. Eq. Abr. 34% 
Caſes, 55. 68. go. 2. Com. Dig. 2. Freem. 291. 2. Vern. 531. Rep. 
« Chancery” (4. O. 4). in Equity, 45. Prec. in Ch. 257. 
(5) Orby v. Lord Mohun, Eaſter 3. Chan. Rep. 102. | 
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conſtrued, becauſe it enlarges the eſtate for life beyond its naturat- 


duration, to the prejudice of thoſe in reverſion or remainder. So- 
where a woman made a ſettlement of her lands, with a power to 
revoke it at any time in favour of her huſband, and the afterwards! 
ſeat ſeveral letters to her lawyer to prepare a deed to revoke that 
ſettlement; and to give the eſtate to her heir, but never executed 
ſuch” deed, this Court refuſed” to make a decree according to what 
appeared to be her intention by thoſe letters; for. the decree ought 
to be founded on what ſhe had done, and not on what ſhe intended 
In the principal caſe, no decree was now made, the Lord Chan- 
cellor taking time to conſult the ſudges. 5 
- Afterwards this caſe was argued again in Eafter Term, in the 
tenth year of George the Firſt, before the Lon ChANCELTOR, 
aſſiſted by THE MASTER OF THE ROLLS and BARON PRICE and 
BARON GILBERT. +. © 1 5 ror 6 : od 
The ſubſtance of the arguments for the plaintiff. was as follows: 
This bill was brought to have a jointure intended to be ſettled on 
the plaintiff by virtue of a power in the will of Thomas Earl of 
Coventry, which provides, that it ſhall be lawful. for any perſon 
who ſhall be ſeiſed, &c. by virtue of the ſaid will, to ſettle five 
hundred pounds a- year on any wife he ſhould marry, ſhe bringing 
an equivalent fortune. The teſtator died, and Earl Gilbert, 


deing ſeiſed of the eſtate for his life, entered into articles to truſtees, 


&c. upon his intermarriage with the plaintiff, by which he cove- 
nanted to ſettle lands purſuant to his power, or otherwiſe, of the 


value of five hundred pounds a-year, on her, and got a draught of 


a ſettlement to carry the ſaid articles into execution, in which this 
power was mentioned, and directed, that a mortgage which affected 


ſome of the lands ſhould be diſcharged, in order to make the ſettle- 
ment more effectual; and this bill being brought in the dif- 


junctive, either to be quieted in the poſſeſſion of the lands men- 
tioned in the ſettlement thus drawn, or to have ſatisfaction from 
the * heir of Ear! Gilbert, this Court directed an account to be 
taken what aſſets of Earl Gilbert came to his heirs, which, on the 
report made thereof, fell ſhort ſome thouſand pounds to ſatisfy the 


plaintiff's demands. And thereupon iT wAs Now ARGUED, that 


theſe articles ought to be carried into execution; and the rather, 
becauſe the plaintiff is a purchaſer for a valuable conſideration, and 


the defendant is only a volunteer under the will of Earl Thomas, 


the caſe being ſtrictly as followeth: Tenant for life, without 
impeachment of waſte, with a power to ſettle five hundred pounds 
a-year on any wife he ſhould marry, and who ſhould bring an 
equivalent fortune, remainder to the defendant, &c. "Tenant for 
life, upon his marriage, entered into articles, by which he cove- 


. nanted to ſettle five hundred pounds a- year on his intended wife; 


and in purſuance of this covenant, a ſettlement of lands was drawn 


by his direction, but he died before he executed the ſaid deed : 


now 1t is a general rule in equity, that where there is a purchaſer 
| . 5 for 


* * 


Michaelmas Term, 9. Geo. 1. In Chancery. 


for a valuable eonſideration, on articles only, without any other Taz 
conveyance, thoſe articles ſhall be carried into execution; and as , . 
this is often done in the caſe. of an heir, on the articles of his 6, cy 
anceſtor, ſo it ought to be done in the preſent caſe. And thoſe . 
caſes where the Court would not compel the execution of powers 122 Eant or 
are; where it would be againſt the will of the donor they ſhould be Cox TAT. 
executed. Such was the caſe of the heir in tail, where this Court 
would not enforce him to ſuffer a common recovery, though his 
father was decreed ſo to do, and died in contempt for not doing it. 
It is true, where a power is not executed at all, but totally neg- 
lected, there may be ſome reaſon for a court of equity not to en- * 
force the execution thereof; but where it is executed in any part, N 
though not ſtrictly performed, it is the ſtanding rule of this court to 
make it good. Now, upon conſideration of the circumſtances of 
this caſe, and the ſolemnity of the tranſactions, by drawing a ſet- 
tlement purſuant to the articles, and by the expreſs Ane ion of 
Earl Gilbert, this is a good execution of his power in equity, 
Beſides, the ſtrict execution of this power was prevented by an 
accident; for Earl Gilbert called for this ſettlement in his laſt 
ſickneſs, which was ready engroſſed, and in the poſſeſſion of his 
ſteward, who being then gone from home, it could not be had for 

him to execute before he died, fo that the plaintiff has good equity. ED 
even upon that foot; and there are * feveral precedents where # [ 17 ] 
articles have been carried into execution againſt remainder- men; | 
as the caſe of the Lord Burlington v. Clifford (a) and Hollingſbed 

v. Hellingſhed (b), and Parker v. Parker (c), for younger chil - 

dren's portions, and Alford v. Alford (d); in which laſt caſe the 

perſon who had the power covenanted to execute it before he had 
it, and whilſt it was in contingency, but it afterwards veſted in 

the covenantor, and not being executed by him, it was carried into 

execution againſt the remainder- man; and fo ſhould this. 


Trost wo ARGUED for the defendant admitted, that the 
plaintiff was a purchaſer in the higheſt ſenſe, and for the moſt 
valuable conſideration, which is marriage, and a portion in marriage; 

et where ſhe is ſuch a purchaſer at large, and of no particular 
ands, ſhe muſt take her remedy where the law gives it, and that 
cannot be of thoſe lands, for certainly ſhe is no purchaſer thereof at 
law. There are three things retied on by her Counſel to make 
her a purchaſer in this court; and thoſe are, the articles, the 
drawing the ſettlement purſuant to the ſaid arricles, and the will of 
Earl Thomas; and that _ one of theſe might not do it, yet 
Junta juvant. It has been ſaid, that every wife who brings an 
equivalent fortune is a purchafer of thoſe lands under that will and 
the power thereby created; but this is a very poſition, becaufe 
it is eſſential that every power ſhould be ad libitum of him who has 
it until it is executed, ſo that the plaintiff cannot be ſaid to be a 


| (a) 1. Eq. Abr. 345. 3. Vern. 379. (c) Gild. Rep. in Eq. 168. 
Rep. in Equity, 167. 4) Gilb. Rep. Eq. 167. 2. Eq. Abr. 
(5) 1. Gilb. Rep. in Eq. 167. c 5659. 5 a 
5 2 


purchaſer 


rr | _ 
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purchaſer under this will and power before that power is executed, 
And as to the articles ſo much relied on and the covenant therein 
mentioned, to ſettle five hundred pounds a-year, it is only a general 


- covenant relating to no particular eſtate or lands; therefore the 


plaintiff is only a creditor under that covenant at larze, which is 
not like the caſe of Hollingſbed v. Hlellingſbed (a) ; for there the 
covenant was tied to the very lands in the power, and there were 
no other to anſwer it. It is true, that ſpecial forms of words are 
not neceſſary in executing powers, and that infants and femes covert 
may perform the ſame, becauſe they are only inſtruments (3). 
it is true likewiſe, that in the Lord Burlington's Caſe there was a 
general covenant, but it did not reſt there, for he ſettled what he 
pretended was a thouſand pounds a- year, according to the articles, 
which was afterwards found te be of leſs value, and appeared fo to 
be by the defendant's anſwer. * But the caſe of the mortgagee, 
who had a decree in this court againſt the mortgagor (who was 
tenant in tail) to ſuffer a common recovery, and died in con- 
tempt of the Court in not performing the faid decree, yet the Court 
would not carry that decree into execution againſt the heir in tail, 
is a very ſtrong caſe againſt the plaintiff, Lady Coventry ; for in 
that caſe the tenant in tail had an implied power to ſuffer a com- 
mon recovery, by virtue of that eſtate which he had in the lands, 
and he himſelf might have been compelled to do it if he had been 
hving, but after his death his heir was not; and yet he in a greater 
meaſure derived his eſtate under his anceſtor, who was tenant in 
tail, than the preſent defendant does under Earl Gilbert. It is 
true, a tenant in tail has power only by implication in law to 
ſuffer a common recovery; but there ſeems to be no material 
difference between implied and expreſs powers; for wherever the 


parties are on a level as volunteers, this Court will never interpoſe 


to favour one more than the other. It is admitted, that in this 
caſe ſome ſteps were taken towards a future act, but {till all reſted 
in intention; and it ſeems reaſonable to have this power or this 
covenant carried into execution, if there was no other way by 
which it might be fatisfied ; but it is plain there were other 
means by which it may be ſatisfied, and that is by the perſonal 


aſſets of Earl Gilbert; therefore a ſpeciſic execution of this power 


ought not to be decreed. 


TRE JuDGEs who aſſiſted THE Lox D CHANCELLOR divided 


this caſe into two points : | 


FissT, Whether anything was done by Earl Gilbert in conſe- 
quence of this power to make it 4 lien on the defendant, who was 
a remainder-man. 


SzcoxDLY, If any ſuch thing was done, then whether the . 
defendant has any equity to be reimburſed out of the aſſets of Earl 


— 


(% Gilb. Ed. Rep. 167. - Maſtw of the Rells, 9. Vines Abr. 408. 
As 


(5) Contra as to intants, by VII NIV, in note, pl. 1. 
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As to THE FIRST QUESTION they held, that Ear! Gilbert had 
ſo far executed the power as to be 4 lien on the eſtate in the hands 
of the remainder-man. When powers were firſt created by the 
ſtatute 27. Hen. 8. c. 10. they were ſtrictly conſtrued at law, and 
the reaſon was to avoid recalling and unſettling eſtates already 
ſzttled ; and probably for the ſame reaſon ſuch powers had no 
countenance in this court, * But the power in the pre- 
ſent caſe, which is reſerved to a tenant for life to raiſe a1 
eſtate, is part of the old dominion which the donor had over 
his eſtate, and agreeable to his intention at the very time he 
made ſuch reſervation ; and therefore ſhould have a favourable 
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conſtruction in this court. Lha: the price here pres (i e.) the 


portion paid, and the articles executed, are a complete conveyance, 
and a good execution of this power; and that ever ſince the exe- 
cution of theſe articles, Ear/ Gilbert wasa truſtee for the plaintiff 
and ſuch truſt is aſſignable and deviſable in this court. That there 
is but one caſe cited at the bar againſt this opinion, and that is the 
caſe of a mortgagor, who was tenant in tail, and was decreed to 


ſuffer a common recovery, but died in contempt of that decree, 


and this Court would not carry it in execution againſt the heir; 
but the reaſon may be, becauſe the heir, after the death of his 
anceſtor, was in by the fature De Lonis, which this Court could 


not controul ; but if the anceſtor had been ce/tuy que truft in tail, Sa _ Freeland, 
his heir would have been bound by ſuch anceſtor's lien, becauſe in 2. Vent. 350. 


that caſe he would not have been in by that ſtatute. It has been 
. at the bar, that theſe articles ſhall not be carried into a ſpe- 
ci 

remedy to be had on the covenant for damages; but that is only 
where a man is ad libitum to perform it or not If the truſtees by 
the marriage-articles had exhibited a dill in this court to have a 
fpecific execurion thereof, it would certainly have been decreed 
for him; and ſo ought it to be for the plaintiff, eſpecially ſiuce the 
power created by the will of Earl Thomas covers all the eſtate 
which he ſettled by that will. Upon the whole, it might be hard 
for a court of equity to carry the ſettlement alone, thus drawn and 
engroſſed, into the execution of this power excluſive of the articles, 
becauſe the ſtatute of Frauds now ſtands in the way; but this 
power being bound by the articles, the very draught of that ſettle- 
ment is a good deſignation of what lands ſhould be ſettled, and a 
determination of Earl Gilbert's election to raiſe the five hundred 
pounds a- year out of, and by virtue of, his power. 


As to THE SECOND POINT, which is, Whether the defendant 
has any equity to be reimburſed out of the aſſets cf Earl* Gilbert, 
(i. e.) how far thoſe articles will bind his heirs ? And as to that 
matter, the words are to be conſidered, vx. & that he or his heirs 
&« would ſettle lands of the value of five hundred pounds a- year, by 
« virtue of his power, or otherwiſe :” now it has been ſaid at the 
bar, that theſe are technical words written currente calamo, and in- 
{erted in the articles without conſideration ; but this ſeems to be a 


c execution in favour of a volunteer, when there is a plain 


*[20] 


2. Com. Dig. 


673. 


C 3 | miſtake, 
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miſtake, for the words were carefully put in as auxiliary to the 
real lien, viz. that if his power ſhould happen to be inſufficient 
to ſettle five hundred pounds a- year, that then it ſhould be done by 
ſome other means; and it js probable this marriage had never 
THz Eaxr or taken effect but in conſideration of this power; fo that the aſſets 
Covxxrzr. of Earl Gilbert (hall not come in exoneration of the ſettled eſtate; 
ht in exoneration, there the debt ori- 


for whereyer aſſets are brou 
ginally charged the perſonalty. 


It is true, he had election to raiſe 


this five hundred pounds a- year out of his own aſſets, or out of his 
power; but it ſeems plain, that he intended to raiſe it out of his 
power; for here was a deed drawn and engroſſed, though not 
executed, by which deed the lands therein mentioned, being of the 
value of five hundred pounds, were ſettled on the plaintiff in 
jointure ; ſo that this initiate act, though not conſummate, is ſuffi- 
cient to ſhew his intention to execute this pqwer, which he was 
bound by the articles to perform; but if it had been ad libitum, 
there an initiate act would not have been ſyfficient. N 


Ix was DECREED for the plaintiff, that ſhe was a purchaſer of 

this five hundred pounds a-year ynder the will of Earl T homas 
and the articles of Earl Gilbert; and that though this power was 
t ſtrictly performed, yet here being a valuable conſideration, it 
all be carried into execution in this court; that the articles area 
ſuffcient lien in equity to carry it intq execution; and this being 
e articles were executed, there can be no colour 


* , 
a lien ever ſince 


% 


to charge the aſſets of Earl Gilbert. 


S0 IT was DECREED, that the plaintiff ſhobld have thoſe 
yery lands ſpecified in the deed (a). . E | 


() For inflances in which a court of 
equity will ſupply defective execution of 
powers, ſee Pollard v. Grenvill, 1. Ch. 
1. Ch. Rep. 184. Smith v. 
Aſhton, 1. Freem. 308. Fothergil v. 
Fothergil, 2. Freem. 256. Garth v. 
Blarfrey, Gilb. E. R. 169. Tollet v. 
Tollet, 2, Peer. Wms. 489. Harvey v. 
FCC . 
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Harvey, 1. Atk. 562. Gotter v. Layer, 
2, Peer. Wms. 622. Holt v. Holt, 
2. Peer. Wms. 648. Wade v. Paget, 
1. Brown C. C. 363. Sneed v. Sneed, 
Amb. 64. Wilen v. Piggott, 2. Vezey, 
jun. 351. Jackſon v. Jackſon, 4. Brown 
C. C. 467. a 1 5 
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The Year 
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IN 


9 


The Court of Chancery. 


Eari of Macclesfield, Lord a 
Sir Joſeph Jekyll, Rut. Maſter of the Rolli. 
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* The Earl of Strafford againft Lady Wentworth. Caſe 10, 
0: JOHN SMITH, being tenant for life, made a leaſe for If a terant for | 


years, rendering rent, payable on ſuch a day, and afterwards life make a 
died about two of the clock in the afternoon of that day on 2 ſor years, 
which the rent was payable. I he tenants having paid the rent to Lab er | 
Lady Wentworth, who was the next in gemainder, the plaintiff AE. . 
took out adminiſtration to the inteſtate Sir Jobn Smith, and then die inteſtate a- 


exhibited his bill in this court to oblige the defendant, who had bouttwoo'clock 


wrongfully received the rent, to pay it over to him, alledging, that > . e 
the rent was due to the inteſtate in his life-time. Dey, and the te- 


IT was INSISTED for the defendant, that the rent was not fans Pay te 
rightfully due to the inteſtate until twelve of the clock of that ee 
night, though it is demandable before ſunſet, for the benefit of the this ; an admiſ- 
tenants, to ſave a condition, &c. for it is not legally due to the Son that it is 
landlord until the laſt minute of that day on which it is payable z due to the irreſ- 


- ag r tate, and the 
and the tenants having paid it to the defendant, who had a right to Cu e 


the remainder, in whoſe time it incurred and became due, the it to be paid 


plaintiff cannot recover it from her, unleſs he ſhew that it veſted over to the 4d. 
in the inteſtate. To prove this point, the cafe of Lord Rocking- minifrater. 
ham (a) was Cited, where the leſſor died on Michaelmas-Day in S. C. Prec. Chan. 


| 3585. 
(a) Lord Rockingham v. Oxendon, 2. Salk. 578. WIL Rep. 177. pl. 433. 1 Feer. Wms. 
C 4 - the 180. 393. 


*7 22 Eaſter Term, 9. Geo. 1. In Chancery. 
Tas Eant or the afternoon, and before the ſetting of the ſun, and it was inſifled 


| STzArFoB® for the b executor, that the rent being reſerved payable on that 
Laa: day, it might have been paid in the morning, od that a releaſe 
WaxTwozTx. Upon ſuch payment had been a good diſcharge, but it was decreed 
in that caſe, that the rent ſhould go to the heir, becauſe at the time 

ol the death of the leſſor he had no remedy to compel the payment, 

and by conſequence it was not veſted in him unt the laß minute 


of that day. 


Tux CourT, The ſingle queſtion is, Whether this * was 
due to the inteſtate or not? for if it was, then the plaintiff, who is 
his adminiſtrator, ought to have it, It is true, that it was not 
due from the tenants until the laſt minute of the day on which it is 
payable, neither could 8 compelled to pay it until after that 
day; but they having paid the rent, they admitted it was due from 
them, and it is — 8 the defendant bad no right to receive it ; 
therefore it being paid into a wrong hand, who received it withour 
any title, it ought to be paid over to the plaintiff, who had a 
colourable title to receive it as adminiſtrator of the inteſtate (a). 


(s) By x7. Geo. 3. © 19. (15. cc fuch RY 


«© Where any tenant for life ſhall happen 
40 to die before or on the day on which 
any rent was reſerved or made payable 
« upon any demiſe or leaſe of any lands, 
«© tenements, or hereditaments, which 
determined on the death of ſuch tenant 
4% for life, the executors or adminiſtra- 

«© tors of ſuch tenant ſor life ſhall recover, 


« ments, if ſuch tenant for life die on 
<< the day on which the ſame was made 
« payable, the whole, or if before ſuch 
<< day, then a proportion of ſuch rent, 
« according to the time ſuch tenant for 
< life lived of the laſt year, or quarter of 
« a year, or other time in which the ſaid 


© rent was growing Que as fen, 
% in an acticn en the caſe, of and from % &c,*? 
ak ſuch undeitenant or unde rtenants ot | 


S WC SOD c + 15 0 oh 
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The Ninth of George the Firſt, 
„ oY 
1722, | 
I N 
The Court of Chancery. 


Earl of Macclesfield, Lord Chancellor. 
Sir Joſeph Jekyll, Kut. Maſter of the Rolls. 


Deſcarlett againft Dennett, Caſe 11. 


| ENNETT made a leaſe to Deſcarlett the complainant for Bill in chancery 
D certain lands at J/althamſtow, in Eſſex, for nine years, will not lie to be 
rendering three pounds ten ſhillings a-year, with a clauſe _— _ 
of re-entry for non-payment of the rent or non-performance of ty breach of 
covenants ; in which indenture was a particular covenant, that the covenantorcon- 
plaintiff a ould not ſuffer perſons to make uſe of a way over part of dition. 
the lands demiſed ; notwithſtanding which covenant, the plaintiff Poſt. 91. 113- 
put up a gate at the entrance into the cloſe, 'and permitted any | - 
perſon to paſs over the way, requiring them to pay. For breach of 
which covenant, and for non-paymentof the rent, the leſſor brought 
an ejectment, and had judgment, He alſo brought ſeveral other 
actions, which ſeemed to carry an appearance of vexation. [224 
Ta be relieved againſt which judgment in ejectment, the leſſee - 
brought his bill in this court, offering to pay the rent, and fatisfy 
the leſſor for the damages in breaking the covenant. 


But the bill was diſmiſſed by S1& JosEHH Jer VI, Maſter of 
the Rolls; for the court of chancery cannot relieve the non-per- 
formance of a covenant or condition, the prejudice in breach of 
which cannot be eſtimated by damages. This tends to the preju- 
dice of the inheritance, inaſmuch as it may hereafter amount to an 

EE | evidence 


| Trinity Term, 9. Geo. 1. In Chancery. 
DLIecanterty evidence for a preſcription over the cloſe. The caſe of an entry 
n for non-payment of rent is very different; for there the loſs is 
DESXETT. certain, and may be recompenſed by damages. This hab been 2 
=o 2562 ſettled rule in equitx. | 12 
f Wherefore the bill was diſmiſſed. 


Ms. LuTwycHe, for the plaintiff, argued, that it is hard for 
his client to loſe his leaſe, when he is willing to make recom- 
pence. | = s | 
But by TAE MASTER oF THE RoLts, It is owing to his own 
covenant, and to a wilful voluntary breach thereof, againſt which 
this Court cannot relieve (a). 


(a] That the court of chancery willnoe 
relieve againit a covenant where, on the 
rformance or non. performance of the 


- a& to be done or omitted, the party is to 


pay a ſum by way of Gguidated damages, 
ſee Small v. Fitzwikiam, Prec. Ch. 102. 
Wocdward v. Giles, 2. Vern. 119. Eaſt 


Lowe v. Peters, 4. Burr. 2228. Legard 
v. Hodges, 3. Brown C. C. 534; and 
that the Court will relieve where the pe- 
nalty is intended merely to fecure the en. 


joyment or a collateral object, ſce Slowman 


v. Walker, 1. Brown C C. 418. Hob. 
fon v. Trevor, 2. Peer. Wms. 191. 


3 


Parker v. Wilſon, 10. Mod. 517. Chil- 
liner v. Chillner, 2. Vezey, 528. 
4 OY 


India Company v Blake, Finch, 117. 
Ponſonby v. Adams, 6. Bro. P. C. 417. 
Rolfe v. Paterſon, 6. Brown P. C. 470. 


*[ 23] 8 | 
Caſe 12. The Ducheſs of Marlborough again} Sir John 
OL nm Vanburgh and Others. - ] 


Where, after an AFTER the battle of Blenheim, the parliament was fo well 
account ſtated, ſatisfied with the conduct of the Duze of Marlborough in ob- 
. beer taining a victory there, that a vote paſſed the lower houſe, that 
count again be- ſomething might be done by the publie for the Duke, to perpetuate 
fore a maſter. the memory of that ſervice ; and at length it was reſolved, that 
8. C. 2. Eg. Ab. BLEXHEIM-HousE ſhould be built for him at the expence of the 
11. public; and, purſuant to that reſolution, THE QUEEN by her 
2. Chan. Caſes, officers agreed with workmen to build that houſe. But after lay- 
ing out two hundred thouſand pounds in building it, e Duke fell 
into ſome diſgrace, and was charged to give an account what mon 

he had received of the crown, and how he diſburſed it, and the 


1. Vezey, 163. 
1. Vern. 179. 
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2. Com. Dig. building was no longer carried on at the public expence, but at the 
F© Chancery” expence of the Dute; and at that time there vras forty-five thouſand 
. A. 8.) pounds due to the overſeers of this building and their workmen ; 


and they who ſettled the accounts (a) with them had but ſixteen 
thouſand pounds of the public money in their hands, to ſatisfy: that 
debt which they had paid; ſo that there was twenty-nine thouſand 
pounds due to them, as the account then ſtood, for which they 
exhibited a bill in THE EXCHEQUER againſt the Dake, and had a 
decree in their favour. or on Og 

: AT 


() Mr. Craggs, Mr. Sleper, Mr. Lownds. 


. And 


Frinity Term, 9. Geo. 1. In Chancery. 


And now upon an appeal in THE HOUSE OF PEERS it was inſiſted, 
that the decree ought to be repealed, for that the Duke & was not 
obliged to pay this debt, being a ſtranger to the vote of the houſe 
of commons for building this houſe, and being then out of the 
kingdom, and never intended to lay out above r e pounds 
in building a houſe for himſelf, which he had already laid out in 
carrying on and finiſhing the building thus begun by the public. 
Beſides, it did not appear that there was any manner of contract 
made by him, or by any other perſon by his order or authority, with 
the workmen, &c. to carry on this work; therefore they ought to 
take their remedy where by law they could. It was farther ſaid, 
that now the houſe was built it was of no real benefit to the appel- 
lant, becauſe it was fo very large, that the furniſhing and keeping 
it in repair would rather be an incumbrance than a profit to any 
| ſubject ; ſo that there could be no colour to enforce the appellant 
to pay this debt. | 


Ir was 1NSISTED for the reſpondents, that they were workmen 
and tradeſmen, and that they built this houſe in expectation of bein 
paid for their goods and labour ; and having no means to compe 
the payment any otherwiſe than by applying to the Duke, though 
all their contracts were made with public miniſters, it would be a 
very great hardſhip if they ſhould he unpaid, and ſuch a hardſhip 
as the circumſtances of fome of them and their families could not 
bear; and therefore it would be more reaſonable, that the appellant 
(who enjoyed this houſe and had the inheritance thereof) ſhould 
pay for it, though there was no ſpecial contract to charge him, 
than that the refpondents ſhould be without any manner of remedy 
for their money. 

And it being made appear, that the appellant very often approved 
the building, and gave particular inſtructions to ſome of the reſpon- 
dents concerning the ſame, they had the ſaid decree affirmed in the 


houſe of peers, and that the Duke ſhould pay this debt. 
Aſterwards THE ATTORNEY-GENERAL moved the Court, that 


*[ 24] 


Tue _ 
Dvcnegss oF 
Marine 

ROUGH 
againſt 
Siu Joan 
VanzunGR 
AN DOr zB, 


the Duke might be at liberty to file this preſent bill againſt the 
defendants, for that the account ſettled by Mr. Craggs, Mr. Sloper, 
and Mr. Lowngs, who were employed by the public, ought not to 


conclude him ; the rather, that fince they had no power from the 
Duke, there was no reaſon their account ſhould bind him; and for 


that fince he had carried on the work on his own account, it was 


done at a much cheaper rate in eyery article than when the public 
was-to pay for it; and now, ſince the houſe of peers had decreed he 
ſhould pay the workmen, it was reaſonable he ſhould have a fair 
* account from them, and vouchers ſhould be produced to the 
ſame, eſpecially ſince it does not appear, that THE HOUSE OF 


- LORDS, who affirmed the decree, ever intended that he ſhould be 


U Fe 


concluded by the ſtated account. 


And though this motion was ſtrongly oppoſed, yet it ſeemed rea- 
ſonable to THE CovkT to grant it. ls al BE» * 


*[25] 


Tzzx 
Dvucness or 
Max to- 
ROUGH 
againſt 
Six Joun 
VAN BURACR 
AN OTHERS. 


Trinity Term, 9. Geo. 1. In Chancery. 


And thereupon the now plaintiff filed the ſaid bill, the ſcope of | 
which was, that the .plaintiff might have an account of what 
money the defendants had received for their work in building 
Blenheim Houſe, and to know what is fairly and juſtly due to them 
reſpeCtively, in order that the ſame may be paid. 


One of the defendants, who was an overſeer of this building, by 
his anſwer, ſays, that he is not to account with any but the crown; 
and having already accounted, he inſiſts, that he ought not again to 
be called to account for the ſame thing; and all the defendauts fay, 


that the} took the Duke to be their paymaſter, &. _ 


Dude of Marlborough. 


At the hearing the cauſe it appeared, that in the warrant to the 
overſeers of this 2 proceed in the work, it was expreſsly 
mentioned, that they thould be accountable to none but to the 


Therefore 11 WAS INSISTED for the plaintiff, whois executrix 
of the Duke, that ſhe ſhould have their account. It is true, there 


is a great demand made by Sir John Fanburgh, but there is no 


reaſon that the plaintiff ſhould be ſaddled with it, becauſe he was 
an officer for the crown, from whom he had a penſion to overſee 


this work; but if the Court ſhould be of another opinion, then it 


muſt be conſidered how much he muſt be paid, for he inſiſts on ſix 
hundred pounds a-year for himſelf, and three hundred pounds a-year 
for his affiſtant, which is very extravagant, becauſe Sir Chriftopher 
Mren, who was generally eſteemed the moſt experienced architect 


in England, had but two hundred pounds a-year for overſeeing 


the building of St. Paul's Church; and though theſe officers and 
workmen ſay for one another, that the bills delivered and allowed 
in the ſtated account are reaſonable, yet there is a convincing 


proof ef the falſity of that aſſertion, viz. that ſince the Duke carried 
on this work at his own charge, it was done at twenty fer cent. 


cheaper, in every article, than it was carried on before. Belides, 


it will appear in proot, that the crown paid for ſeveral things 


1261 


which were never done, and that there were ſeveral frauds com- 
mitted by the overſeers and workmen : as for inftance, there 
were ſix hundred half-bricks delivered in, * and reckoned at 
eight hundred whole bricks ; and that when theſe officers wanted 
fruit, they ordered the grocer to ſend it, and then charged it as 
candles burnt in carrying on the building; therefore, though there 


is an account ſettled with THE CROWN, it is unreaſonable it ſhould 


conclude the Duke, who is a ſtranger to it, and is now become 
chargeable in his own right,  * - | 


They who oppoſed the plaintiff ſaid, that as to the officers, and 
particularly as to Sir Jabn Vanlurgb, that by virtue of the decree 


made in THE HOUSE OF LORDS, the workmen who were employed 
by him ought to be paid by the Duke from the nature of the warrant ; 


aud certainly the fame reaſon will oblige him to pay Sir John, 


who empioyed them, unleſs ſome cauſe can be ſhewed why the 
Warrant ihouid be effectual to the workmen, and not tp the officers 


by 


Trinity Term, 9. Geo. 1. In Chancery. 


by whom they were employed. It is true, Sir Jobn was an Tus 
officer of the crown, and as ſuch he received a conſtant falary, but 9 8 
that will not oblige him to ſerve every private man on that fan 
account, but rather to have a greater reward when he is employed againf 

by a ſubject; becauſe, to be employed by THE CROWN is ſuch an Sie Jens 
approbation of his merit, that he mult be eſteemed in a ſuperior Ya*»vzox 
degree than others of the ſame profeſſion. It is true likewiſe, *** C7*=*% 
that Sir Chriſtopher Wren was a very great architect, and had 

no mor? than two hundred pounds a-year for overſeeing the 

building of the cathedral of St. Paul's; but he lived in London, and 

had ſeveral other works carrying on there at the ſame time, whereas 

Sir Jobn Vanburgb was expoſcd to the fatigues of long journies to 


Wadftock, and at the expence to have conſtant lodgings there. 


And as to the workmen, molt of the arguments of their Counſel 

turned upon the hardſhip it would be for them to come to a new 

account before a maſter in chancery, for ſo great a ſum as it has 

coſt for the building this houſe, and to produce vouchers for ey 

particular after ſuch a length of time. Beſides, ſeveral of the pre- 

ſent defendants were the widows, children, and other repreſentatives 

of the deceaſed workmen ; fo that it would be almoſt impoflible for 

them to produce vouchers for the work done by thoſe whom they 

repreſent, after ſo long an acquieſcence under the ſtated account, 

upon which they might ſo much rely as to make them remiſs and 

* negligent of ſuch vouchers, that probably great part of them might # [ 27 ] 
be loſt, | £ : | 


But rRHE Covunr, after enumerating ſome of the great actions 
of the late Duke of Marlborough, who carried every-thing he 
undertook by the ſtrength of his great conduct and courage, 
DECREED, that the officers and workmen ſhould come to an 
account before a maſter, and that the ſtated account ſhould not 


ſtand in the way. 


Hutchinſon and Another againſt Vincent. Caſe 13. 


HE PLAINTIFF had a brother who, as it was ſuggeſted in the Where an exe- 
1 bill, died ſeiſed of a real eſtate, and poſſeſſed of a perſonal cutor hath ns 
eſtate of great value, and by his laſt will and teſtament deviſed Fc lag de- 
ſeveral legacies to particular legatees, and made the defendant — 22 
Vincent executor, and died, againſt whom the plaintiff and his ſiſter A, of the 
exhibited this bill to have the real eſtate, and their diſtributive perſonal eſtate 


ſhares of the perſonal eſtate, or of the reſiduary part thereof after after debts and 
debts and legacies paid. | ” = 
The defendant by his anſwer ſets forth, that the teſtator, by his 442. 55 
laſt will, deviſed a legacy of fifty pounds to his brother the now Ante, 9. 11. 
plaintiff, but left nothing to the other plaintiff his ſiſter; and that pe oh 8 
be made the defendant executor, but left no ſpecific legacy to him; * 8 
ſo he inſiſts, that he as executor is entitled to the reſidue of the 3. Pr. Wms. 193. 
perſonal eſtate of which the teſtator died poſſeſſed, and denies that 2. beenden | 
| ' f f he ce ery” 
(3. G. 7. ). 
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| Horc>:x20x he was ſeiſed of any real eſtate, or, if he was, the defendant diſ- 
13 claims all manner of right to it. 88 : 
piſs THOSE WHO ARGUED for the plaintiff inſiſted, that though the 
Vixekxr. defendant is made fole executor by this will, which after a long 
conteſt is now eſtabliſhed, yet, as this caſe is circumſtanced, the 

defendant ought nat to have the whole perſonal eſtate, but ſhall be 

preſumed as a truſtee, for the next of kin of the teſtator, unleſs it 

can be thewed that it was his intent his executor ſhould have the 

whole. New by this will it ſtands indifferent, whether the teftator 

intended the benefit ſhould be either for the defendant, who was his 

executor, or for his next of kin; but it is in proof, that he very 

often expreſled a great regard for his brother and his children; 

therefore it cannot be preſumed he intended his eſtate for a 

ſtranger. _ | | | 


Ix WAS ARGUED for the defendant; that nothing appears upon 
Sf 28 } the face of this will to induce the Court to intend the * defendan 
| to be a truſtee for the next of kin; therefore the preſumption mu 
be, that he intended the eftate for the defendant ; and though there 
are few cafes m point, yet the reaſon which governs fome other 
caſes of the like nature may likewiſe govern this; but there is no 
caſe to prove, that an executor is a truſtec barely by being appointed 
executor. And it may be ſome reaſon to induce the Court to 
decree in favour of the defendant, when it ſhall be eonſidered what 
vait expence he has already ſuſtained in the conteſt of this will: 
for firſt, the plaintiff conteſted it in Do#ors-Commons ; and after 
ſentence there for the will he appealed to the delegates, where' that 
ſentence was affirwed ; then he indicted ſeveral of the witneſſes 
for perjury, who proved the will, and they were all acquitted, there 
being no colourable proof againſt them; ſo that having been de- 
feated at law, and in the ſpiritual court, he now makes his laſt 
attempt in chancerx. | | 


Tax Couxr. Anexecutor has certainly the whole and entire 
right to the teſtator's perſonal eſtate both in law and in equity, 
unleſs upon the face of the will it appear, by ſome indications, that 
the teſtator intended to the contrary, as by giving hun a ſpecific 
legacy; for by ſuch a deviſe it appears, that he intended him no 

| | more. And this was laid down as a rule when JESXFERIES was 
Feſter v. Munt, Chancellor, and with good reafon, and has been a ſtanding rule in 
x. Vero. 47. the court ever ſince (with fome little variations and exceptions 


Ante, 1% from the circumſtances of caſes) to exclude the executors. But 


the executor in the preſent cafe having no ſpeciſic legacy deviſed to 
him, it does not appear but that the teſtator intended the whol 
perſonal eſtate to him (a). . a | 


Therefore this bill was diſmiſſed, but without coſts, upon con- 
dition the plaintiff ſhall not trouble the defendant with any farther 
gemands. 125 | | | # 


(a) See Raſhfeild v. Careleſſe, ante, p. s ca where the caf. s on this ſehject are 


10. Heron v. Newton, ante, 11.; collected; and the cafe of Clennel v. 


rote (2) to Mr. Cox's Peer. Will. zth edit. Lewthwaite, 2. Vezey, jun. 465. 
7 . : Spencer 


3. 


Trinity Term, 9. Geo. 1. In Chancery. | * [ 29] 
Spencer dgainſt Chaſe. 4: mc; Oo 


T HIS was a bill exhibited by the plaintiff againſt the defendant, 1f & buy from 


to have an account of what was really due to him, and to - a hens, — 
| | f N ET circumſtan- 
have a reconveyance o the eſtate upon payment of the money, , of diſtreſs 


. the reverſion of 


The bill ſets forth, that the defendant had impoſed on the plain- . 3 


tiff when under age, and had got ſeveral bargains. made between „ear jor a hun- 
them, which he compelled the plaintiff to execute * ſince he came dred pounds 
of age, and particularly a mortgage of a houſe in Ruſſel- Street, and fell it again 
in Bloomſbury, which the defendant now claims as an abſolute ſale; in a few days for 
and that he perſuaded the plaintiff to mortgage other lands to him, n err 
the defendant, to ſecure the repayment of ſix hundred and forty „ 
unds, when, in truth, he, the plaintiff, never received above to account with 


three hundred and twenty pounds of him upon any account what - B. for the diffe- 

ſoever. | ER | = | i : TENCE, : 
The defendant by his anſwer denies any truſt of the houſe in 

Ruſſel-Street, but inſiſts, that it was an abſolute ſale thereof to 

him; and as to the mortgage-money, he could not remember the 

ſeveral ſums hk had paid to the plaintiff, but affirmed that he had 

paid ſeveral ſums to him, and diſcharged ſeveral of his notes to other 

perſons, but cannot tell when, or to whom ſuch notes were pay- 

able, or who were witneſſes to them, having cancelled them at the 

time he took this mortgage for his ſecurity ; but that he had actually 

paid to the plaintiff one hungred and one pounds ten ſhillings, and 

ſixty pounds more, and delivered a chaiſe to him, in all tothe value 

of two hundred pounds and upwards, but d-nies any impoſition on 

the plaintiff ; and inſiſts, that he may be allowed two hundred and 

ten pounds the plaintiff had of him, over and above the fix hundred 

and forty pounds ſecured by the mortgage, beſides his charges and 

bills of fees and expences, as an attorney for the plaintiff, which 

were not yet made up, but inſiſts that they ſhould be allowed on 


E. 


the account. ' 


Ir was ARGUED for the plaintiff, that from the nature of this , 
tranſaction he had a very hard caſe; for it appeared in the cauſe, 
that he was an attorney's clerk, and being very extravagant, was 
_ encouraged, ſupported, and ſupplied by the defendant in that way 

of living, he being another attorney in the neighbourhood, and who 
knew the laintiff was entitled to- the ſaid houſe and lands whilſt 
under age; and having been ſupported in his extravagancies with 
ſeveral ſmall ſums of money at ſeveral times by the — he 
threatened this young man, as ſoon as he came of age, to ſend him 
to gaol if he did not repay the money; and thereupon he extorted 
from him both this conveyance of the houſe in NRuſſel- Street, and 
the mortgage of his other land {a). Now this houſe is very well 


| (4) See Stapleton v. Stapleton, 1. Atk. . 33. Fox v. Macreth, 2. Brown 
10. Crow v. Ballard, 3. Brown C. C. C. C. goo. Dungey v. Angove, 2. Vezey, 
120. Delcrain v. Brown, 3. Brown jun. 304. 
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servers tenanted, being a good houſe, and let for forty pounds per annum; 
Lau and the plaintiff who was entitled to the reverſion after the death 
en. of an old life then in being, fold it to the defendant for a hundred 
pounds, who within a few days afterwards fold it to one Huck/ley 

38 two hundred pounds; | : | 


*[ 30] *#* And as to the mortgage-money, even the defendant cannot 
5 ſhew any particulars of money paid by him, more than the plaintiff 
has ſet forth in his bill ; fo that he muſt come to an account for 
that money, and ought likewiſe to account for the profits of the 
houſe in Ruſſel-Street, notwithſtanding the pretended conveyance 
thereof was made by him after he came of age, becauſe it was ex- 

| torted from him in the manner as already mentioned. | 


But as to that matter, 


Ir was ANSWERED by the defendant's Counſel, that there was 

no colour to make him account for the profits of the houſe in 
Ruſjel-Street ; for though Huckflry gave him two hundred pounds 
for it in a little time after he, the defendant, bought it of the 
plaintiff, yet that was a great deal more than the real value, it 
being bought for the conveniency of the purchaſer, whoſe ' houſe 
was contiguous, and that there was no colour to avoid the ſale 
thereof, becauſe there was no manner of proof that the plaintiff 
was impoſed on or circumvented, 


And as tothe mortzage-money, there beihg a croſs-bill exhibited 
againſt the plaintiff, he owns in his anſwer, that he had received 
ſeveral conſiderable ſums of the defendant ; therefore if he, the 
defendant, ſhall be made ſubject to account, and it being ver) 
hard to prove every particular diſburſement made by him in behalf 
and for the uſe of the plaintiff, it may be reaſonable that he ſhould 
be examined upon interrogatories, and that the defendant's bill of 

coſts, and all other his demands, may be brought into the account 
and allowed. | 


If a father deviſe But upon reading the will of the plaintiff's father, which was his 
lands to truſtees title to the or lands, it appeared to be a deviſe of the faid 
and their heirs lands to truſtees and their heirs, until the plaintiff came of the age 
_ was 3 of twenty - five years, and then in truſt for him and the heirs of his 
wem y- ve, a body, remainder to the right heirs of the father. 


* _ Andit appearing that the plaintiff was not of the age of twenty- 


' only twenty-one five years when he executed this mortgage, but of the age of 

ws void. twenty-one years, and no more, ſo that expreſsly by his father's 
will he was not to take until four years after the mortgage was 
made, | | 


Tux Cour was of opinion, that it was void in law; for if it 
was a contingent and executory deviſe to the plaintiff. it is plain 
he had no title until the contingency ſhould happen; but if the 

 ellate-tail was executed in him, then he might make a title by 
ſutcring a common recovery; but let it be either way, he was 
f no 


Trinity Term, 9. Geo, 1. In Chancery, 


now of age, — to pay or ſeeure what s july due to the Sexes 
defendant. againſt 


cf. 
* But as to the ſale of the houſe in Rufol-Street, i it was an im- + [ : L 
8 on the plaintiff, for the defendant bought it for leſs than 3 
ears purchaſe ; therefore he ought to make an allowance for 
hy woof ty ſold it more than he paid for it to the plaintiff (a). 


AnD the mortgage was decreed to ſtand as a ſecurity for what 
ſhould appear to be juſtly due to the defendant, of which the maſter 
was to take an account, and that the plaintiff ſhould have his coſts 
to this time, to be deducted out of what ſhall appear to be due to 
the defendant z and that upon payment thereof the defendant ſhall 


reconvey. 


But upon non-payment the plaintiff ſhall ſuffer a common 
recovery for the defendant's ſecurity, and be forecloſed according 
to his prayer in the croſs-bill ; and if the defendant is willing to be 
at the charge, the plaintiff ſhall ſuffer a recovery immediately, 

leſt the defendant ſhould die before what is due to him ſhall be 


paid. 


(a) Herne v. Meeres, 1. Vern. 465. 
Cheſterfield v. Janſen, 2. Vezey, 125. 
S. C. 1. Atk. 301. 


James v. Morgan, 


v. Griffith, 1. Peer. Wms. 310. Clark! 


fon v. Hanway, 2- Peer. Wms. 203. 


Oſmond v. Fitzroy, 3. Peer. Wms. 129, 


Bar- 


1. Lev. 111. Buxton v. Lifter, 3. Atk. Aſtley v. Reynolds, 2. Stra. 915. 

383. Willis v. Jernegan, 2. Atk. 251. ker v. Vanſomer, 1. Brown C. C. 149. 
Stanhope v. Cope, 2. At. 231. Bald- Heathcote v. Faignen, Saas 
win v. Rochford, 1. Will, 230. Barny 07s 


„ 127 Twiffelton 


Benie againſt 120 Cheſterfield. | 


Caſe 15, 


Art the Rollt. 


THE PLAINTIFF, 22 Bertie, was deſired (as 3 in the The etate of 5 

bill, but not proved) by the Real Earl of ernarvon to fee his e. in the 
lady buried; and thereupon the plaintiff employed an undertaker of poſſeiſion of his 
tunerals to bury the ſaid lady, expecting to be repaid what he ſhould deviſee is liable 
lay out in the > Sax expences by the defendant the Earl of Chef- d ** he 
t:rfield, to whom the Earl of Caernarvon had deviſed fix thoufand jg.uar's WE 
pounds a- year, ſubje to the payment of his debts ; but he refuſing atthough © the 
to pay the ſaid charges, the undertaker brought an action at law lived apart from 
againſt the how plaintiff, and eva two hundred and N n ea _e 


pounds for this burial. 
Thereypon the plaintiff exhibired a bill in this court nn the A _ _ 


defendant, to diſcover aſſets in his hands of the Ear of 9 Ch. Caf. 81 
von's eſtate, and to ſubject the lame to 8925 payment of this money 2. Vern. 143. 


for the burial of his lady, 22 8 
It appeared in this cauſe, that there was a ſettlement of ſeparate ** „l I 
T- Ji 


maintenance made for this lady, and that ſhe had power to diſpoſe (2 
it by will; and that accordingly ſhe made a will, and thereby : 
deviſed ſeveral legacies to perſons therein mentioned, and conſti· | | 
tuted the now plaintiff executor thereof. 


Vox. IX. | D 


But 
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711321 Trinity Term, 9. Geo. 1. In Chancery. 
'Bzzrzx But 1T was 1XSISTED for him, that ſettlements for ſeparate 


ain maintenance ſhall never extend to funeral charges; and though 


Load | ; 5 2 : 
_ the lady had made a will, and the plaintiff * executor, yet it a 
8 peared ſhe had given away more than ſhe had to — * 
I x was 8A1D for the defendant, that fince the plaintiff was made 
executor, and had of his own accord taken upon himſelf the burial 
of the teſtatrix, there could be no reaſon to charge the defendant, 
for there could be no equitable charge on my Lord Caernarvan's 
eſtate in the defendant's hand, unleſs the plaintiff was deſired to 
overſee and take care of this burial of his lady. | | 
And although that did not appear to be the caſe, yet becauſe the 
plaintiff took nothing of her eftate by being made executor, for ſhe 
ve away the whole in legacies, IT WAS DECREED, that the huſ- 
band's eftate is ſubject by law to pay the funeral expences in bury- 
ing the wife, therefore the plaintiff ſhall be reimburſed out of 
Lord Caernarvan's eſtate in the defendant's hands, together with 
his coſts at law, and in this court. 5 c 

But his bill was diſmiſſed with coſts, as far as it related to the 
undertaker, who was made a party to this ſuit. To 

Caſe 16. Lawly againſt Lawly. | 
Lands were fet- SIR FRANCIS LAWLY had iſſue Sir Thomas, who had iſue 
tied in marriage \# Sir Thomas, the now plaintiff. The faid Sir Francis, upon 
Ts = the marriage of his ſon Thomas, ſettled ſeveral lands on truſtees, 
+ & ruſt for the ſaid Sir Francis, during his life; remainder to 
ſhe ſhould re- his ſon Sir Thomas for life; remainder to the firſt and every other 
ceive the profits ſon and ſons of Sir Thomas in tail male, with a power to either of 
as they were them, when in poſſeſſion, to make Jeaſes of any part of the ſaid lands 
* 5 ef; e for twenty-one years, or three lives; provided, that if Lach 
leaſes, and ad. Lawly ſhould ſurvive Sir Francis and Sir Thomas her huſband, 
vanced the rent. then in truſt to permit her to receive the rents and profits of theſe 
Decn=zv, that lands during her life, as the ſame were at that time let. Sir Francis 
83 =" died, and Sir Thomas entered and let thoſe lands at an advanced 
De wi. rent, and died. Lady Lawly his wife received the faid rent during 
5 2 Ab. ecutor thereof, and died. 


And now the plaintiff exhibited this bill as heir at law to Sir 
Thomas and Sir Francis his grandfather, to have an account of the 
executor of the Lady Lawly of the overplus of the rent received by 
her in her life-time, and what has been received by the faid execu- 
is entitled to it as heir at law as afo | | 

The defendant anſwers and ſays, that if Lady Lawley received 
more than ſhe ought, it was above fourteen years fince ; ſo pleads 


* [33] tor fince her death, and that it may * be paid wo him, for that he 


the Matute of Linitations ; and if that ſhould not be allowed, then 


gs Gat fie Has got apes rar way 's Tulle fo anfiacy; bes 


ae. Ha SS 4% ing Sa...” . i. 
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her life, for ſeveral years, and made her will, and the "defendant ex- 


Trinity Term, 9. Geo. 1. In Chancery. 


But THE DEFENDANT WAS DECREED to account, and that Lure 
what ſhall appear to have been received by Lady Lawley more than | 48" 
ſhe ought to receive (being the improved rent) ſhall He paid to the LawLY. 
Vaintiff out of her affets ; and what has been received by the exe- Pd 
cutor ſince her death ſhall be paid out of his aſſets. | 

And as to the flatute of Limitations, the plea was diſallowed, be- Statute of Limi. 
cauſe the eſtate in law was in truſtees. | tat. ons no good 


| lea, where the 
And the defendant was ordered to pay coſts. A F 
5 in truſtees —8. C. a2. Eq. Abr. 71. Bunb. 60. 


: Carrick and Others againſt Errington. | Caſe I7. 


eſtate in law is - 


* 5 
* 
C 5 


HIS was a bill exhibited by the plaintiffs, Carrick and two Where papits | 


others, as heirs at law to Edward Erringion ; and it was to are not diſabled 


05 ed by the &: | by the ft=tu: 
avoid and ſet afide a conveyance obtained by the defendant by fraud, . 3 Wills 


ſuggeſting, that the faid Edward was a weak man in his intellects, „  ,, bring 


and that he conveyed the lands, &c. to truſtees and their heirs, in their bill in 
truſt for Thomas E rringion, for life; remainder in truſt tohis firſt equity. 

and every other fon in tail male; remainder to William Errington 3 C. Anna 
in like manner ; and all this in conſideration only of two hundred gz. ; . 


pounds; for which reaſon it appeared to be a fraud and impoſition S. C. 2. Eq. Ab. 


on the faid Edward. 623, 624, 625, 

| | . S. C. 3. Brown 
The defendant pleaded, that two of the plaintiffs are papifts, © C. per, 

and conſequently difabled to bring this bill by the ſtatute 1 1 HA. Wan 6. 

Will. 3. c. 4. for that they cannot take by deſcent from their 8. C. Moſcley, 

anceſtor ; and as to the other plaintiff, there is nothing in the caſe 8. 

but what may be tried at law, viz. what was the conſideration _ 

of this conveyance 3 and it is plain, that the defendant Errington 

was eighteen years of age, and upwards, when the aforeſaid ſtatuta 

was made, conſequently not within the penalties; thereforeit ought 

to be tried at law, whether. the plaintiffs are capable to recover, 

or the defendant capable to take by this conveyance ; for it is. 

probable that it may appear, Edward had ſome other conſideration 


1 to make this conveyance beſides the two hundred pounds therein * [ 34 ] | 


mentioned, | | 
But admitting the firſt limitation to Thomas is void, he being 
incapable to take becauſe he was a papiſt, yet the limitation over 
to William is good, and ſhall veſt immediately. ; 
But that was DENIED BY THE Cour, for the contrary was 
ſettled in the Ducheſs of Hamilton's 2 (a), vi. that though the 


ficlt limitation is to 4 papiſt, who is diſabled by the ſtatute to take, 
(=) 2. Eq. Aur. 624. | 
D 2 | yet 


Cangrer 


er Orns diately veſt, as if the firſt was dead without iſſue. 


Beſides, this eſtate is more likely to continue in a proteſtant 
family by ſupporting this conveyance than by deſtroying it; for 
Thomas Erringten, the papiſt, is an old man, and has no iſſue, but 


EazIN S ro. 


ä db . 
> th F. 


_ eſtate: Be | 
that the heir at law, though a papiſt, is capable to take the ihhe- 


Trinity Term, 9. Geo. 1. In Chancery. 
yet it is not ſuch a void limitation, fo as the remainder ſhall imme, 


William, who is the next in remainder, is a prateſtant. 


THE COUNSEL for the p/aintiff argued, that it was proper for 
him to apply to this court, becauſe it was to diſcover a fraud, and 
for that the legal eſtate was and is in truſtees ; ſo he muſt come into 
a court of equity to ſet the deed aſide. And if it is ſet aſide, the 


8 muſt take as heirs at law to Edward; for though two of 


em are papiſts, yet they were above the age of eighteen year 
at the 8 R we made, and A not ſubje&t 4] 
the penalties therein mentioned. But admitting they were all 
papiſts, and incapable to take, yet certainly they are capable of 
coming into a court of equity to ſet aſide any conveyance fraudu- 
lently obtained from their anceſtor ; and the rather, becauſe it may 
happen that the next of kin, who is a proteſtant, may not be wil- 
ling to be at the expence of a ſuit in chancery for fach a precarious 


intereſt as to receive the profits of an eſtate until the heir at law 


becomes a proteſtant ; ſo that a fraudulent deed ſhall carry the 
3 it was ſettled in the caſe of Roper v. Radcliff (a), 


ritance, for it is in him, though the next proteſtant of kin has the 
pernancy of the profits until the other becomes à prote/tant ; and 


the truſt limited to ſupport contingent remainders cannot be faid to 


*[35] 


de a truſt for a N nor ſhall the remainder- man in this caſe 
take immediately, ſuppoſing the limitation to Thomas to be void 
as to himſelf, becauſe he * was g papiſt; for if he ſhould take 
immediately, then this abſurdity would follow, v:z, all the contin- 
gent remainders to the ſons of Thomas would be void; and it could 


never be the intent of the donor, that William the r emainder-man, 


who gave no conſideration, ſhould immediately have the eſtate ; 
for ot hs conſideration moved from Thomas, and the only con- 
ſideration mentioned in the deed is money, fo no other ſhall de 


averred. 


There was no decree made, but à reference to A MASTER to 


_ enquire what was the conſideration of this deed, if any. 


And as for what was offered, that two of the plaintiffs we 
eiggteen years old at the time of making the ſtatute, and ponſe- 
uently out of the penalty, THE COURT WAS OF OPINION, that 


they were out of the letter of the act, but within the intent and 


meaning of it; for the lawmakers could never intend to put 


infants of tender years ina worſe condition than thoſe who were of 


(4) Poſt. 167. 181, 10. Mod. 23. 2. Eq. Abr. cos. 1. Brown P. ©. 450. 
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age (a). But be that as it will; 


application here as heirs at law to Edward Errington (G0. 


(z) See the caſe of Hill v. Filkin, 
poſt. 154. 2. Peer. Wms. 6. 10. Mod. 
481. 536. | 

(3) The cauſe came on to be heard, 
on the maſter's report, before Karxo, 
Lord Chancellor, on the 19th of June 1726, 
who declared, that the deed of fettlement 
ought to be taken to have been fraudu- 
lently obtained, according as was declared 
by an order made by Loxd MaccLtzs- 
7111 Don Ihth June 1724, and did there - 
fore brex tr, that the ſaid ſettlement 
ſhould be delivered up tothe plaintiffs to 
be cancelled ; and it was referred to the 
maſter to take an account of the profits 
of the eſtate in queſtion received by 
Themas Errington ſince the death of Edzoard 
Errington, diſcounting thereout what 
was due to him for principal and inte- 
teſt on the three bonds, and the bonds 


to be delivered up; and the ſurplus of 


the profits was to be divided into four 
parts, and the coheirs of Edward Erring- 
ton were each of them to have one fourth 
part ; and the receiver of the eftate was 
to account before the maſter, and pay the 
money into his hands in like manner, and 
deliver poſſe ſſion of the eſtate to the ſaid 
eoheirs, and the tenants were to attorn 
and pay their rents accordingly. But on 


the 12th November 12726, the cauſe was 


reheard, and both the above orders of 
16th June 1724 and 17th June 1726 were 
reverſed, THE LORD CHANCELLOR de- 
claring, that he ſaw no cauſe to ſet aſide 
the ſettlement made by Edward Errington, 
but that Thomas Erringten, to whom a 
truſt for life was limited for his benefit, 
being a perſon profeſſing the popith reli- 
gion, the truſt was void by the ſtatute 
11. & 12. Nil. 3. c. 4. and that during his 
life the plaintiffs and the defendant Frances 
E:ringtongthe coheirs of Edward Errington, 


were intitled to the rents and profits of the 
- eſtate from the death of Edward Erring- 


tor; and therefore referred it to the maſter 
to take an account of the profits of the 
eſtate received by Thomas Erriagton ſince 
the death of Edward; and what the 
maſter ſhould certify to be remaining in 
his hands, after all juſt allowances, was 
to be paid by him to the coheirs of 
Edward Errington, vi. to each a fourth 


part thereof; and the receiver was alſo 


to account and pay the rents in his hands 
in like manner ; and he was likewiſe to 
deliver poſſeſſion of the eſtate to the ſaid 
coheirs ; and the tenants were to attorn 
and pay theit rents to them. And on an 
appeal to the houſe of lords, the decree 
was affirmed, | 


1 


Savage againſt F oſter. 


MARGARET SMITH being ſeiſed of the lands in queſtion, 
upon her marriage with Peter Flavill ſettled the ſame upon 


the plaintiffs are proper to make Can, 


AND OTurss 


againſt 


EnxniNGTON. 


Caſe 18. 


Where a perſon 


his 


truſtees and their heirs, to the uſe of the ſaid Peter Flavill for life, own title, and 
then upon Margaret his intended wife for life; remainder, after not giving notice 
the death of the faid Peter and Margaret, to the heirs of the ſaid 2 2" 420M 
Peter, on the body of the ſaid Margaret to be begotten ; remain- ver g  . 
der to the right heirs of the ſaid Margaret for ever. The faid gainſt the * 
Peter and Margaret had iſſue only one daughter, the now defen- chaſer. 
dant, who was married to one Fofter.—Peter Flavill died, and 
then his widow married one Brown, by whom ſhe had iſſue one 
other daughter, and no more; which daughter being courtcd by one 
IWilliams, but he refuſing to marry her without ſuch a fortune, 
which Margaret her mother was not able to give without breax- 
ing through this ſettlement, conveyed the faid lands to the aforeſaid 
Williams, &c. ; and the defendant Mrs. Foſter, and her huſband, 
who knew that the lands were ſettled on her in tail as aforeſaid, 
ſolicited her mother Margaret Brown to make a conveyance in 
favour of the ſaid Williams, and were aſſiſting in carrying on the 

ES ; marriage 
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marriage between him and her half-ſiſter Brown, * Whereupon 
the ſaid Margaret conveyed theſe lands, &c. to the uſe of herſelf 
for life, remainder to Williams and his heirs; then the marriage 
took effect; and afterwards Williams fold theſe lands to the plain- 
tiff Savage, who entered and built an houſe thereon. 5 


And now Mrs. Fefter, who was the iflue in tail by virtue of the 
faid ſettlement, and endeavouring to ſet it up _— the title of 
the plaintiff, who was the purchaſer, he exhibited a bill againſt her 
to have his title eſtabliſhed againit that ſettlement ; for that ſhe 
having full notice of the purchaſe, and of her own title, ſhe gave 
no notice thereof to the plaintiff, and therefore ought nor to be 
at liberty now to impeach it, though ſhe was a feme covert, but 
that ſhe ſhould be concluded by this fact as well as if ſhe was an 


infant. 


Ir was ARGUED for the defendant Mrs. Fofter, that two things 


are neceſſary to bind the right in caſes of this nature: the one is, 


that the party muſt know his own title to the lands ; and the other 
is, that he muſt be inſtrumental in promoting the purchaſe thereof 


by the vendee, without giving him notice of ſuch title; for it 


would be of dangerous conſequence if the bare permiffion of him 
to proceed in the purchaſe ſhould be a foundation to bind his right 
in this court on the foot of fraud. It is true, the defendant knew 
ſhe had a title under this ſettlement, but ſhe apprehended ſhe was 
nat to take till after her mother's death ; ſhe knew likewiſe, that 
her filter was about to marry with ¶Villiamt, but did not know 
upon what terms; but if ſhe had known the terms of that marriage, 
ſne was then @ feme covert, and her huſband ought to have given 
the plaintiff notice of her title; therefore his negligence fhall not 


14<judice her, who had done nothing to loſe her inheritance and the 


eiitire benefit of this ſettlement for ever. | | 


Ox THE OTHER SIDE it was firſt denied, that the two things 
before-mentioned by the plaintiff's Counſel are neceſſary to have 
relief in cafes of this nature; the one, that the party ſhould know 
his own title; and the other, that he ſhould be inſtrumental in car- 
rying on the purchaſe by another, without giving him notice of 
ſuch title. It is true, he ought to know his own title, and that 
mutt neceſſarily de intended in this caſe, becauſe the defendant had 
the cuſtody of this deed of ſettlement; but it is not neceſſary that 
the perſon intreſted thould be active or inſtrumental in carrying 
on tne azreement in order to a purchaſe ; for * if the party knew 
his own title, there can be no danger that his right ſhould be bound 
by the puichaſe, becauſe it was in his power to help himſelf, by 
giving the purchaſer notice of ſuch right; and though this defen- 
gant was a feme covert, yet it was a fraud in her not to give the 
purchaſer not ce of her right; and therefore it ſhall be bound for 
ever; and the rather, becauſe the defenuant ſolicited her mother 
to make this conveyance in favour of Vi liams, upon the marriage 
of ber ftiter, and tor that the plaintiff hath entered and built on the 


lands. 


THE 


: 
f 
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Tus CovnT: Where there is a parol agreement made for a 
Jeaſe, and the lefſee, by virtue of ſuch agreement, enters and builds, 
this Court will eſtabliſh it on the foot of fraud in the leſſor, not- 


withſtanding the ſtatute of Frauds, &c. ; becauſe contracts exe- 


cuted in part are not always within the ſtatute, though executory 
contracts are (a). | | 


Savact 


againſt 


FosTzz . 


Now this bill is brought to be relieved againſt a fraud in the 2. Com. Dix. 


ment, —_— ſhe was privy | 
marriage of him under whom the plaintiff claims, and never gave 
any notice of her title to the purchaſer. : N 4 


defendant, who would avoid the plaintiff's title by an elder ſettle- Chancery“ 
to, and affiſting in, carrying on the (413) 


Now when anything in order to a purchaſe is publicly tranſacted, a. Com. Dig. 


and a third perſon knowing thereof, and of his own right to the Chancery 


lands intended to be purchaſed, and doth not give the purchaſer (+ V. 28.) 


notice of ſuch right, he ſhall never afterwards be adwitted to ſet 
up ſuch right to avoid the purchaſe ; for it was an apparent fraud 
in him not to give notice of his title to the intended purchaſer (+), 
and in ſuch cafe infancy or coverture ſhall be no excuſe ; for 
though the law preſcribes formal conveyances and aſſurances for 
the Lies and contracts of infants and feme coverts, which every 
perſon who contracts with them is preſumed to know; and if they 
do not take ſuch conveyances as are neceſſary, they are to be 


blamed for their own careleſſneſs, when they act with their eyes 
open; E when their right is ſecret, and not known to the pur- 


chaſer, but to themſelves, or to ſuch others who will not give the 
purchaſer notice of ſuch right, ſo that there is no laches in him, 
this Court will relieve againſt that right, if the perſon intereſted 
will not give the purchaſer notice of it, knowing he is about to 
make the purchaſe ; neither is it neceſſary, that ſuch infant or fame 
covert ſhould be active in promoting the purchaſe, if it appears, 


that they were ſo privy to it that it could not be done without their 
knowledge. | | ; | 


* THEREFORE IT WAS DECREED, that the defendant ſhould 


levy a fine to the plaintiff to extinguiſh her right to the lands in 


this ſettlement, and that the plaintiff ſhould have- a perpetual 


injunction to quiet his poſſeſſion; and that if the defendant ſhall 


levy the fine quietly, and without delay, then the plaintiff ſhall 
have no coſts, otherwiſe he ſhall pay co 
v. Creſſwell (c) was now remembered, where tenant för life bor- 
rowed money, and bis ſon, who was the next in remainder, and an 


And the caſe of Watts - 


(4) See Pyke v. Williams, 2. Vern. 
455. Lockey v. Lockey, Prec. Chan. 


519. Floyd v. Buckland, 2. Freem. 
268. Gunter v. Halſey, Amb. 586. 
Earl of Aylesford's Caſe, 2. Stra. 783. 
Owen v. Davis, r. Vezey, 82. Taylor 
v. Beech, 1. Vezey, 297. Potter v. 
Potter, 1. Vezey, 441. Lacon 2. Mer- 


tins, 3. Atkins, 4, Whitebread v. 


Brockhurſt, 1. Bro. Ch. Rep. 404. 
Whitchurch . Bevis, 2. Bro. Ch. Rep 
566. Reading v. Wilkes, 3. Bro. Ch. 


Rep. 400. 


(5) See Mocatta v. Murgatroyd, - 


1. Peer. Wms. 393. Goodtitle v. Mor- 

gan, 1. Term Rep. 762. Towle v. 

Rand, 2. Brown's C. C. 650. | 
(e. 9. Viner Abr. 475. 
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infant, was a witneſs to the deed of mortgage ; this Court gave 


Savacr 

Sant relief on the foot of fraud, becauſe the infant did not give the 
— mortgagee notice of his title. So in the cafe of one Clere (a), 
who was an infant, and clerk to an attorney, and had a mortgage 
on his maſter's eſtate, and engroſſed a ſubſequent mortgage thereof 
to another, without giving notice that the eſtate was mortgaged 
before to him; and for that reaſon his mortgage was poſtponed on 

the foot of fraud (b). 

: Nora, In the next ſeſſions of parliament, the defendant peti- 
tioned to appeal, or to have a rehearing at the peril of coſts, and 
offered to levy a fine on that condition; but it was rejected for not 
coming in time. xe + LS > 

(a) Clere v: Earl of Bedford, 13. vi- Becket v. Cordley, 1. Brown's C. C. 
her Abr 536. BED 353. Harvey v. Aſtley, 3. Atk. 607. ; 
. (65) That an infant who is privy to or but it feems, that this rule is confined to 
practiſes a fraud ſhall be bound in the ſuch acts as are voidable only, Sanderſon 
fame menner as if he had been adult, ſee v. Marr, 1. H. Bl. Rep. 75. | 
Evroy . Nicholas, 2. Eq. Abr. 489. | 
| Caſs 19. Dowſe againfi Rue. . 
The ſubſequent LJPON ax APPEAL from a decree at THE RoLLs, the caſe 
mortgagee prays was thus: | 4 
to redeem the ; | 
firſt mortgage The defendant, Mrs. Rue, whilſt a feme ſole lent a hundred 
Vids 2-24 Re” pounds to the mortgagor, who, for ſecuring the repayment thereof, 
BY i ans i I made a mortgage of the lands to her, dated in April 1700. | 
that ſuit, the Afterwards the defendant married Mr. Rue, who being a ſea- 


ſers. up oo 2 faring man, and having a penſion or half-pay from the Govern- 
mortgage prior ment, proceeded in a voyage to ſerve the Czar of Mu ſcovy, and 
to them all: D- left a letter of attorney with his wife to receive his pay as it ſhould 
CREED A trial become du | 

at law, whether 
that mortgage 
was executed; 
and if it was, 
how much mo- 
ney was paid on 
* 


*[ 39] 


S. C. 2. Eq. Ab. of attorney (as ſhe pretended). under his hand for that purpoſe z 
613. 
Wy = Was. 4p, 


Afterwards the mortgagor of theſe lands borrowed fix hundred 
pounds more of one Mary Sberlach, and for ſecuring the repay- 
ment thereof with intereſt, he mortgaged the faid lands to her by 


deed, dated in Augu/? 1701, which was a year after the mortgage 
for the one hundred pounds to the defendant Rue, who afligned the 


faid mortgage of a hundred pounds to another in her huſband's ab- 
ſence, pretending ſhe had a power fo to do, and produced a letter 


but as ſoon as he returned, he brought a bill in equity againſt 
aſſignee, and had a decree for a reconveyance on payment of 


2. Vern. 29. $3. One hundred and fifty pounds, which was paid by the ſai rnee 
151. to the wife, upon her aſſignment of the ſaid mortgage. 

ax 1 Then the plaintiff Dotuſe, in right of his mother-in-law, Mary 
4e Chancery Sherloct, who had the ſubſequent mortgage for fix hundred pounds, 
(4- W. 28.) . exhibited this bill againſt the defendant Rue, and the affignee, to 


have a fair account; and to have an aflignment-of the prior mort- 
gage of one hundred pounds upon payment of what ſhall appear to 
I | ph. 5 be 


. 
T1 2 1 W us, Lids: 2A ac ca wwoas{c _ cs  uaacs JA. "a. 


ma, wy" Fes . 


be due thereon (a); and the rather, becauſe the ſaid firſt mort- 
e had all the deeds and title of thoſe lands which were leſt in 
her poſſeſſion by the mortgagor; ſo that the plaintiff; who was the 
ſubſequent mortgagee, might be eaſily deceived. EE 
But now pending this bill, the defendant ſet up another mort- 
gage of thoſe lands to them for ſecuring the payment of two hun- 


.dred pounds with intereſt; whieh mortgage ii dated the twenty- 
eighth of March 1700, about three weeks before ata 
April for one hundred pounds; but it being denied by the plaintiff, 
there was a decree made at THE RoLLs, that it ſhould be tried at 


law, whether the deed dated the twenty-cighth of March 1700 


was executed, from which decree the plaintiff now appeals, for 
that it was too ſhort ; for if upon the trial it ſliould appear that 
ſuch deed was executed, yet the money therein mentioned might 
be paid in part or in the whole; therefore it ſhould be directed to 


be tried in like manner, whether that money, or how much thereof, 


was paid. 


Bur IT was INSISTED for the plaintiff, that this mortgage or 


two hundred pounds ſhould be ſet aſide without a trial at law, be- 
cauſe it appeared that the mortgagor had a title to thoſe lands b 
leaſe for thirty-four years; and in the mortgage dated in arch, 
he recites it to be for thirty-eight years, fo that it is very unlikely 
he would mortgage it for four years longer than he had in it; and 
in April following he mortgaged it to the fame perſon for thirty 

ears, to commence immediately; and this was very extraordinary 
in the mortgagee to take a ſecond mortgage of the ſame lands for 
a ſhorter date and time than the firſt, when the money lent and ſe- 
cured by this ſecond deed might have been better ſecured by in- 
dorſing it on the mortgage dated in March before. Belides, if a 
ſubſequent term of. the ſame premiſes was taken in April, and to 
commence at the ſame time, that will be a ſurrender in point of 
law o this deed in March before. | 5 


* It was admitted at THE RoLLs, at the hearing this cauſe, that 
if the deed in April had been to ſecure a greater ſum of money 


than the deed in arch, it might have been preſumed to have been 


made in ſatisfaction of the firft ſum ; but it may be as well pre- 
ſumed, that the mortgagor paid a hundred pounds of the two hun- 
dred pounds, and gave the ſecond mortgage in April, for the ſe- 
curing the payment of the other hundred pounds, and neglected to 
cancel that in March. | | „„ 


Beſides, the defendant was never in poſſeſſion by virtue of this 
mortgage dated in March, neither was the principal or any in- 
tereſt demanded in twenty years. . 3 


(a) See Wortley v. Birkhead, 2. Vern. 81. Belchier v. Renford, 


if 


Rig. 


*[ 40] 


2. Vezey, 571, Hawkins v. Taylor, 6. Brown P. C. 28. Robinſon v. Da- 
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Trinity Term, 9. Geo. 1. In Chancery. 
Dove Bur rr WAS INSISTED for the defendant, that no alteration 
«rainff ought to be made in the decree at THE RoLLs, but only, that it 
Arr. may be directed to try if any part, and how much of this two 

hundred pounds was paid : | | 
AND THEREUPON IT WAS DEEREED, that it ſhould be tried if 
at law, whether this deed was executed; and if it was, then 
whether the whole, or any part, or how much of the money was 


Caſe 20. Reynolds againf The Lady Tenbam. 


Guardianſhip of Tus was A PETITION preferred to THE LoD CHANMcEITIOI 
an infant is not ® by Mr. Reynolds, the grandfather of an infant of the age of 
3 ſeven years, to have him taken out of the cuſtody of his mother, 
: the defendant, being A PAPIST, and to be delivered to Serjeant 
3 Banes, and another named by the petitioner, that he might be 
2 74 Cal. 456. educated in the proteſtant religion. I; 


3 appeared by ſeveral affidavits ready to be produced, that this 
infant was entitled to ſeventeen hundred pounds a-year, as tenant 
in tail in remainder, after the determination of the eſtate for life of 

IT was INSISTED for the petitioner, that it might be of very 
ill conſequence that the education of this child d be left with 
a papiſt, who might inſti] the principles of that religion in an in- 
fant. That the father of this infant ſaid on his death-bed, that he 
expected his father, the petitioner, would take care to educate 
this child in the proteſtant religion, and not leave the education 
of it to his wife, who was a papiſt ; but he being now dead, and 
the grandfather, the petitioner, very old, and for that reaſon un- 
able to take the guardianſhip on him; he deſired that two of his 
friends in whom he repoſed an entire confidence, and to whom he 
afligned the guardianſhip, might have the education ef this in- 

fant. | | ä N 
*[ 41] * Thereupon THE CouRT inquired, whether thoſe perſons 
| were willing to take this charge upon themſelves; and one of them, 
viz. Serjeant Banes, being preſent, faid, that he had received ſe- 
veral favours from Mr. Reynolds, the petitioner, and therefore was 
willing to ſerve him in anything with which he ſhould be entruſt- 
b ed; and that if the Court thought it proper, he would take this 

But the defendant, the Lady Tenham, did by ker Counſel oppoſe 

the making any order upon this petition, for that it appeared by 
the oath of the Earl of Litchfield, then in court (who was the 
godfather of this infant}, and by the oaths of ſeveral other perſons, 
that this lady had fo great a regard to what her huſband in his life- 
time defired, as to the education of this child, that ſhe directed he 
ſhould be baptized by a miniſter of the church of England, and 
| . | that 


. 


Trinity Term, 9. Geo. 1. In Chancery. 


that he is conſtantly attended by ſuch a miniſter, ever ſince he 
hath been capable of any inſtruction, and particularly he hath been 
taught the church catechiſm. Beſides, the petitioner deſerves 
very little favour as to this matter, becauſe he having ſeventeen 
hundred pounds a-year as aforeſaid, was ſo hard to his own ſon 
(the father of this infant) that he allowed him no more than forty 
pounds a-year for his maintenance, and would never ſee him ſince 
his marriage with the defendant, and had never ſeen this infant, 
his grandchild, or deſired to ſee it; therefore it would be very hard 
to take a child from a mother, at the inſtance of a g er, 
who was ſo very unkind to his on ſon, and to commit it to the 
care of ſtrangers (for he doth not deſire the guardianſhip himſelf); 
and the rather, becauſe the mother is willing to give any ſecurity 


Rexnotys 


Tur Lady 
Tuna. 


the Court ſhall approve, that this child ſhall be educated in the 


proteſtant religion, and that the Earl! of Litchfield would be one 
of her ſecurities; or otherwiſe, that this child might be delivered 
to that noble lord, or at leaſt that he may be one of the guar- 
dians, and that ſhe may have the liberty of ſeeing her own child, 


and not be deprived of that comfort which all other mothers na- 


turally enjoy. 


Tux Couxr. This lady has been married to two proteſtants, 


and ſtill continues a Roman Catholic, and probably it is to her ho- 


her honour has got ſo far the better of her principles, as to educate 
this child a proteſtant, according to the deſire of her huſband, yet 


it is to be feared, that ſhe will always have ſuch perſons about 


as may inſtil the principles of another“ religion in his mind, and 
make a wrong impreſſion on his tender years. Beſides, if this was 


not to be feared, it might be more advantageous for the child to 


be under the care of ſome other perſons, and not of his mother, 
who by her indulgence and fondneſs might do it an injury. 


| THEREFORE IT WAS ORDERED, that the child ſhould be deli- 


vered to thoſe perſons whom the grandfather, the petitioner, had 


nour fo to do, being convinced ſhe is in the right; but though 


*[4] 


appointed to be guardians, but ſo as the mother may ſee him at 


any time. 


But THIS DECREE WAS REVERSED in the houſe of lords, upon 


the appeal of the Lady Tenham, and there reſolved, that theſe 


words of her huſband on his death-bed, that he expected his 
te father, the petitioner, would take care to ſee this child edu- 
« cated in the proteſtant religion,” were a good appointment te 
make the grandfather guardian, That the appointment of a guar- 
dian is a bare power and truſt, and not affignable, as it has been 


reſolved in the caſe of Bedle uv. Con/table (a) ; and about three years 


fince in the Duke of Beaufort's Caſe (BJ, whoſe father had ap- 
ee the Duke of Ormond guardian; but he being attainted of 


igh treaſon, and ſo made uncapable, another guardian was ap- 


(s) Vaugh 399. 7 (9 I. Peer. Wms. 703. a 
| | b pointed 


Tr, cinity Term, 9. Geo: i. In Chancery. 
- Rzyxotbs pointed by act of parliament; it being not to be done by any otiter 
E oa ee nya 
- Taxnanx THEREFORE the petttioner, the grandfather, was ordefed to take 
the reef upon himſelf in perſon, for that he could not al. 

ſign his power to another; and this is agreeable to another de- 

.cree made in the houſe of lords; in the cafe of Hafer v. 


| (a) 2. Chan. Rep. 247. See allo and Mr. Fontblarique's Equity, 2 vol. 
Roach . Garvan, 1. Vezey, 160.3 235. Harg. Co. Lit. 88. notis. 

1 e 

Caſe 21. Steed againſt Cragh. 

8 At the Rolli. . f 
A long term of F HE DEREN DAN being a ſeme ſole, and poſſeſſed of a long 
3 ere term for years, afterwards married with V. R. who made an 

. 4 under-leaſe to L. R. for ten years; and in fome ſhort time after, 
his wife; he having occaſion for money, he borrowed it of the faid L. R. the 
made an under- under- leſſee, and covenanted that he would grant him another 
leaſe ſor ten Jeaſe of the premiſes, to commence after the expiration of the ſaid 
| a a term for ten years, and to continue during the time he had any 
fey of the leffce; right, &c. but died before he made ſuch Teafe. * L. R. the under- 
covenanted to leſſee, aſſigned his term of ten years to B. B. and alfo all his right 
grant him an- which he had by virtue of this covenant, and then B. B. by his 
other leaſe after laſt will deviſed the ſame to the plaintiff Steed, who entered, and 
* e. was poſſeſſed, and the term for ten years being expired, the now 
| to continue du- defendant (who was plaintiff at law) brought an ejectment; and 
ring the time he thereupon the plaintiff exhibited a bill to be continued in the poſ- 
had any right; ſeſſion of the lands, by virtue of the ſaid covenant, and that the 
+ wy hae Court might declare he had a right under it, and grant an injunc- 


teaſe: pxcx FED tion to ſtay proceedings at law. 8 


that this was 2 The defendant demurred to the bill, fuggeſting, that if there 
of the term in Was any ſuch covenant, it was only a bare agreement between the 


equity. parties, and reſted in covenant, which could only charge the ex- 
8. C. 2. Eg. Ab. ecutors or adminiſtrators of the covenantor; and that the claims 
37. neither as executor or adminiſtrator, but by virtue of that right 

| which ſhe had paramount chat of her huſband (a); and therefore 


. inſiſted that this bill might be diſmiſſed with coſts. 
| Bur Tae COUNSEL for the plaintiff argued, that this covenant 
was a good diſpoſition of this ferm in equity, and that it was not 


prayed in the bill, that the defendant ſhould be obliged to carry this 
covenant into execution, but that the Court would declare it to 


be a good diſpoſition of the term in equity; and thereupon to grant 


5 an injunction againſt the defendant. 


(J 34 Hen. 8. e. 28. Co. Lit. 326. 261. 2. Com. Dig. © Baron and Feme” 
351. 3 Roll. Abr. 343. $52. Hob. (E 2.) (R). | 


AND 


* awd - ot — 2 4a. . * * 


Trinity Term, 9. Geo. 1. In Chancery, 


AND ACCORDINGLY IT WAS DECREED at the Rolls, that this sz 
covenant was a good diſpoſition of the ſaid term in equity, becauſe 
the huſhand had a power to diſpoſe itz and that the covenant was Cagays 
| ſuch a lien as bound the right, in whoſe hands ſoever it went (a). | 


(2) Grute v. Locreft, Cro. Eliz. 287. 2. Jones, 88. 2. Lev. 189. Oglander 
Harbin . Barton, Moor, 395. Anony- . * 1. Ver. 396. I. ban 
mous, Poph. 4. Norden . Lovett, 69. 

J. Freem. 44% . Ea. A 240. 


14 


| Anonymous, : Caſe 22, 
Arras SOLE being poſſeſſed of a term for years, married The huſband 
I. R. who was afterwards divorced & menſd et thoro, and poſſeiſed of a 
ſhe had alimony allowed to ſupport her. SJ LEY of 


And now the huſband intending to ſel] this term, her Counſel divorced 4 meyf 
moved for an injunction, er nero, and an 


injunction was 
Which Tye Cour denied at firſt to grant (a), becauſe the _— he be= 
ſeparation @ me 10 et thors did not deſtroy the marriage, for the 5 3 and AP 
arties were ftill huſband and wife: now ſuppoſing the huſband 
had been entitled to this term in his own right before marriage, | 
and afterwards had been divorced from his wife, and ſhe had ali- 
mony allowed, this Court would never s have granted an injunction + [ 44] 
to hinder him Hon ſelling ; ; and certainly, whilſt the marriage con- L 44 
tinues, he has the ſame power to diſpoſe the term (4), which „ 
mne e of OM >, a5 he had if it had been in his m 
right. 


But her Counſel ſtill preſſing for an injunction, ſo chat the me- 
rits of the cauſe might come before the Court, and inſiſting very 
much on the hardſhip of the caſe, and that the wife could have no 
remedy if this term was fold ; 


Tux Copxr granted an injunction; for though the marriage 
continues notwithſtanding the divorce, yet the — does no- 


thing as huſbang, nor the wife as wife. 


(a) See Milner v. Colmer, 2. Peer. (3) co. Lit. 46. 357. Hob. 3. in 
Wms. 641. Fitzer v. Fitzer, 2. Atk. marg. 1. Vent. 7. 18. 2. Caſes in Ch. 
a: Dimmock v. Atkinſon, 3. Brown's 73. 2. Vern. 270. =; Atk. 435. 
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TRINITY VACATION, 
| | The Ninth of George the Firſt, 
The Year 
1723, 
| BEFORE | 
The Barons of the Exchequer, 
e 
Serjeants Ian Hall 
Sir James Montague, Kur. Chief Baron. 
Robert Price, Ef. 


Sir Francis Page, Kut. +» Barons, 
Hr Jeffrey Gilbert, Nui. | LE 


The Executars of Devallar againſt Herring, Caſe 23. 
NE Smith, who was proprietor of an annuity ticket in one Trovex will 

of the public funds, fold it to Yhite, who ſold it to not he againſt 
Devallar, a fingle man, who made the plaintiffs his ex- n er. 4 
ecutors, and died, = e | 
The plaintiffs coming to his houſe after his death, found one of OP 

| his ſcrutores opened, which they ſuſpected to be done by one guns a 1 
Powell his man- ſervant, by the contrivance of the ſervant-maid ; prictor, if ſuch 
they being the only perſons in the houſe, and are fince inter- ticker ts been 
married. 5 : 5 = regularly trans- 
| | | ferred to ſuch 
| Upon examining the books of account, the plaintiffs found an _ Lee 
entry made of zn qnauity ticket bought of M bije on ſuch. 2 which ir was 


I 2 


holder of an a. 


* ** 


— 


Trinity Vacation, 9. Geo. 1. At Serjeants Inn Fall. 


which was a little before his death; and that ticket being now 

loſt, the plaintiffs advertiſed it in the public papers, with a promiſe 

of a reward to any perſon who ſhould produce it, and to ſtop it 

before it paſſed the office. But this advertiſement being not made 

till about two months after the teſtator's death, the ticket was ſold 

before that time in Exchange- Alley, and paſſed through ſeveral 
hands until it came to the defendant Herring, who purchaſed it for 
2 valuable conſideration, and had it transferred at the office to 
himſelf as from Smith, the firſt proprietor, whoſe name was en- 
dorſed ; and a blank ſpace left over it to fill up the indorſement as 
uſual ; all which was done before the advertiſement. 


The plaintiffs (the executors), knowing this ticket to be in 
the poſſeſſion of the defendant Herring, brought an action of zrover 
againſt him. | | 


At the trial they were nonſuited, becauſe the defendant having 
z transfer from Smith, the firſt proprietor, and counter-ſigned in 
the office, he kad thereby a propriety, and no other perſon could 
have a legal right to it (a) ; for the ſtatute 11. & 12. Ann. c. . 
by which theſe annuity tickets were created, or the fund for the 
fame, expreſsly provides, © that every transfer of theſe tickets ſhall 
< be filled up and counter - ſigned at the office, and an entry kept 
c of every aſſignment, or transfer, with the names of the parties 
« contracting for the ſame.“ > | \ 
And it being a queſtion at this trial, Whether any evidence 
ought to be admitted of the right to this ticket, claimed by any 
perſon who had not complied with this ſtatute, againſt the right 


Tus 
xrcuronxs 
or 
Dzvakr AR 
againſt 
Hzaz2x5s. 
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of him who had complied ? 


Ir WAS RULED BY THE Couxx, that it ought not; and there- 
upon the plaintiffs were nonſuited. 


M 2 ſtatute on Afterwards the executors exhibited a bill in THE EXCHEQUER, 
which anzity jn which they ſet forth the death of the teſtator, the entry of this 
ph ages ticket in his books, and all the aforeſaid matter, and that ſuch 
& every transfer tickets are conſtantly fold in EXCHANGE-ALLEY without indor- 
ery transfer | . 
« of ſuck tie- ſing any transfer, but only the name of the firſt proprietor ; and 
« kets ſhall be that ſuch which have not transfers indorſed, ſell better than thoſe 
- Do — and which have many ſuch indorſements; and that it is the common 
- 3 _ practice never to make any indorſement over the firſt proprietor's 
a purchaſer of fuch ticket, who negle&s to comply with ſuch direction, cannot, on his lofing fuch 
| Ticket, be relieved in Zr againſt a bona fde holder of it, who has complied with the directions 
of the act. 8 5 5 . „ 
| (a) See the caſe of Power v. Wells, 
Cowp. $19. that in order to ſupport an 
action of trover, property in the plaintiff 
is eſſentially neceſſary; and therefore 
where the plaintiff exchanged a houſe 


change the property was gone out of the 
plaintiff. See alſo Colſton v. Woolſton, 
Bull. N. P. 35. Ekins v. Smith, Raym. 
336. Whitehall v. Squire, 3. Mod. 276. 
Miller v. Race, 1 Burr. 452. Anony- 


with the defendant and gave poſſeſſion 


. of it, it was held that 1 ROVER would not 


he to recover it back again, although the 


exchange was unfair ; for by the ex- 


mous, 1, Salk. 426. Grant VU, Vaughan, 
3. Burr. 1516. Peacock v. Rhodes, 
Doug]. 61%. WL 


name 
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name whilft theſe tickets are in agitation, nor until they come into Tas - 
the hands of ſuch perſons who intend to keep them; for if every E*=<vTon? 
transfer ſhould be indorſed, the tickets would be ſo full of them, 83 A 
that they could be no longer transferable. ö __ 


Therefore it was inſiſted, that the not indorſing the transfer, Bees TY 
ſhould not, in equity, prejudice the plaintiffs, it being the conſtant 
method of aſſigning fuch tickets, not to indorſe the transfer as 
aforeſaid. ä | 


The defendant by his Counſel inſiſted, that he purchaſed this 
ticket at a market-rate, and bona fide for a valuable conſideration 
in £xchange-alley, without any covin or fraud; and that he had 
complied with the ſtatute (a), and filled up an indorſement, which 
was proved by one Mackey a broker, of whom he bought this 
ticket; and therefore it was inſiſted, that this bill might be diſ- 
miſſed with coſts, as having no equity againſt the defendant, and 
for that the plaintiffs had already been defeated at law, 


Ir BEING OBJECTED. againſt reading the depoſitions of * [| 46 
Mackoy, for though he is a broker, and as ſuch might be a witneſs; 1x 4 purchaf 
yet it appears by his own depoſition, that in this caſe he did not act a” ad 
as a broker, but ſold the ticket in his own right; and becauſe the ter and loſe it, 
defendant may have ſome demand againſt him, if the plaintiffs and B. being 
ſhould prevail in this ſuit, therefore he ought not to be an evidence employed as 2 


* 


for the defendant, for that in conſequence might be to diſcharge 2 — Vere 
1 i ; it to C. on a Gill 


But THE CourT was of opinion, that his depoſitions ſhould K 3 
be read; for though his evidence might not be admitted before a againſt C. the 
jury of freeholders, for the reaſon before- mentioned; yet this depotition of O. 


Court are proper judges what ſtreſs or weight ought to be laid may be read in 
om It. | | . wm $$ | evidence. 
And after reading the anſwer, and factoy's evidence confirm« 
ing it in every thing, | . 3 
THE CHIEF BARON and Baron GILEERT were of opinion, 
that the bill ought to be diſmiſſed; for that every purchaſer of 
ſuch tickets who keeps them open after the purchaie, without 
filling them up with an indorſement and transfer according to the 
ſtatute, keeps them at his own riſque. or peril ; and if they come 
afrerwards into the hands of a ſtranger bona fide, and for a va- 
luable conſideration, who gets a transfer indorſed as directed by 
the ſtatute, he hath an abſolute right to them, both in law and in 

equity. | 5 | 5 5 
And Baron GIL BERT held, that whatever the Court might do, 


if the cauſe was open, and came before them without a trial at 
law ; yet there could be no equity now to ſet aſide the nonſuit, 


04) Cook v. Bamfield, 1. Chan. Caſes, 228. Blades . Blades, 1. Eq. Caſes 
Abr. 358. PITS | 
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becauſe that would be an admittance that the defendant had a legal 


"Jon FxzcvToORS ; right. : 


oF 

DrxvATLTLAR 
agel 

HEARINS. 
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Tur Cui Baron was likewife for Sinilfing the bill, Tt is. 


true, if the teſtator Devallar, when he purchaſed this ticket, had 
procured a transfer to himſelf, and thereby had a legal right to it; 


In ſuch caſe, if after his death the defendant had purchaſed it of a 


ſtranger, without acquainting his executors (the plaintiffs) there- 


with, they might have ſome equity on their fide, becauſe the name 
of their teſtator was indorſed on the ticket, and by that means the 


defendant might have been ſure who was the owner of it, and 
who had the power to transfer it to him; yet as this caſe is, there 
could be no negligence in the purchaſer, for he bought it for a 


valuable conſideration, and had done every thing neceſſary to 


eſtabliſh his right, and could not know that the plaintiff's teſtator 
had any right to this ticket, becauſe there was no transfer indorſed 
to * him; therefore by keeping it open without any transfer, he 
kept it at his own riſque for any man to fill up, who came to the 
poſſeſſion honeſtly, and without fraud; fo that this bill ought to be 
diſmiſſed, ' © . FEES. N 


Baron Px ick differed in opinion, and argued from the hardſhip 


of the caſe; and that the defendant ſhould have taken care when 


Was indorſed, he might have been informed whoſe ticket 
it was he then bought. That it was a hard cafe on both fides ; 
it was hard for the plaintiffs (the executors) that they ſhould 


he bought this ticket of whom he bought it, eſpecially ſince 
Mackey, the ſeller, had no transfer to himſelf, but only the bare 
poſſeſſion; and ſince the name of Smith, the firſt proprietor, 


loſe their right, becauſe they did not know it ſoon enough to ad- 


4 


vertiſe it; and it ĩs hard for the defendant to loſe the benefit of his 


purchaſe. 
and afterwards loſt, and paſſed in way of trade to a third perſon, 


for a valuable confideration ; yet the indorſee might bring an ac- 


tion of-TROVER for the note againſt the third perſon 5 which THE 
OTHER BARoxs did not deny (o. 


Tuhereupon it was propoſed by Baron PRIck, that this ticket | 
ſhould be divided between the contending parties, but that was 


not agreed to; . | 
And at laſt THE CouRT took time farther to conſider until 


next Michaelmas Term. 


(a) Bur ſee Hinton's Caſe, 2. Show. Crant v. Vaughan, k. Black. Rep. 483. 


235. Miker 2, Race, 3. Murr. 4K Peacock v. Rhodes, Dougl. 613. 


Fg : 


He put the caſe of a promiſſory note, which, if indorſed 
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tRINITY VACATION, 
The Ninth of George the Firſt, = 
1 : i = 
The Year 
1722, 
BEFORE | | 
Sir Philip Yorks, Knt. Attorney General. 
Sir Clement Wearg, Kut. Solicitor General. 


2 


— 


| Vernon againſt Benſon. . 
T was a Cale reſetred to THE ATTORNEY and SOLICITOR A ticx a- 


GENERAL by the king and council for their advice, vat netcoun- 
whether it was reaſonable for th= king to revoke a gn RY * 8 
rianual and privy ſignet granted to Sir Jobn Fryar, in truſt for the 7 *; fs bv 
defendant Benſon, the ſame being obtained by ſurpriſe (as was ſug- cu y of fare, 
geſted in the plaintiff's pecan) and without a full and due in- is not good. . 
formation. | | 185 
The caſe was thus: 
Colonel Vernon, father of the petitioner Mary Vernon, and great 
uncle of the other petitioner Captain Vernon, was a true royaliſt 
in the civil wars, and ſold his eſtate to raiſe a regiment for the 
ſervice of the king, and afterwards ſerved him in his exile. After 
the king was reſtored, he granted to the ſaid Colonel Vernon cer- 
tain lands in Clontarfe in Ireland, now of the value of ſeven hun- 0 
dred pounds per annum; and likewiſe, in conſideration of his faid | 
ſervices to the crown, and of his giving the king all * that land on * L 48 1 


which the fort of Sheerneſs then ſtood, and alſo of ſeven thouſand 
pounds in money, the king by letters patent granted to him, and 
to Rupert Brown, the honour, manor, and foreſt of Veedtuoad 
in fee. Before this grant made to- Colonel Vernon, he was poſſeſſed 
of forge of the offices in the * foreſt for a long term of years 

WF 2 - 120 
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Vzxxo* then to come, by virtue of a grant made thereof to the Duke of 
3 Ormond and Earl of Cheſter eld, in truſt for him, &c. But the 
92 885 rant of this foreſt, as aforeſaid, being apprehended by ſome per- 
— at court to be very exceſſive, there was ſome intention to re- 

voke it; but it not being done in the life-time of that king, his 

brother and ſucceſſor, James the Second, having the like intention, 

a bill was exhibited againſt the ſaid Colonel Vernon and Rupert 

Brown ; and upon a full hearing of the cauſe before IEFFRERIEs, 

Lord Chancellor, aſſiſted by the Two CHIEF JusTiCEs and CHIEr 

BARON, it was decreed, that the faid letters patent ſhould be va- 

| cated, being obtained by a groſs impoſition on the king in the 
value of this foreſt, which are the very words of the decree. 

Colonel Vernon intending to appeal to the houſe of lords from this 

decree, ſoon afterwards died; and upon the acceſſion of Xing 

Milliam to the crown, it was thought not expedient to reſt his 

right to this foreſt on this decree ; therefore an act of parliament 

palled to veſt this foreſt, and all the rights and members thereof in 

the crown, nobody appearing in that ſeſſions of parliament to claim 

any right the Colonel had therein, or to the leaſes he had in the ſaid 

offices, or to the lands on which the Fort of Sheerneſs was built, 

the heirs and repreſentatives of the ſaid Co/onel-being all Roman 
Catholics. But Rupert Brewn took care of himſelf, by obtaining 

in the faid ſtatute a ſaving of his right; and by a clauſe therein, 

diz. „That he ſhould be paid what debt was due to him from 

« Colonel /ernon, by ſale of ſame timber in the. ſaid foreſt, to be 

<« fet out by ſuch perſons as the king ſhould appoint ; and that he 

<« ſhould affign over ſuch ſecurities as he had from Colonel. Vernon, 

« to ſuch perſon or perſons as the king by his ſign manual or 

« privy ſeal ſhould at any time appoint to recover the fame.” 

And Rupert Brown being paid the debt due to him by the fale of 

timber, this debt, which was originally due from Colonel Vernon, 

*[ 49] remained in the crown. * Thereupon the late queen granted 4 
— PRIVY SEAL to one of her officers to recover this debt for her 
uſe; and the petitioner Mary Vernon having in like manner pe- 

titioned her majeſty as now, and that petition being referred to 

the lords of her majeſty's council, they repreſented the petitioner 

to the queen as an object of her charity, 4 
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But the Queen dying before anything more was done purſuant to 
the ſaid privy ſeal; this debt due from Colonel Vernon ſtill remained 
in the crown by virtue of the ſtatute aforeſaid; and thereupon the 

defendant Benſon obtained this ſign manual, to Sir John Fryar, to 

recover this debt in truſt for the ſaid Benſon; and likewiſe another 

: ſign manual reciting the firſt, and commanding Rupert Brown to 
ns 8 deliver to Sir John Fryar all the ſecurities he had from Colonel 
Vernon, and to aſſign them to Sir Jobn, which was accordingly 


A —— „ 1 | Fo TO TEE, ** 


dred pounds in Ireland, which affected his eſtate in Cloentarfe, 
which judgment was revived; and the petitioner Mary Vernon 
ſued to an outlawry there, and a ſcirę facias was brought againſt 

r OLI 4 14nd 2462 ON. 


— 


done by an aſſignment of a judgment of three thouſand, five hun- 
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Captain Vernon, the other petitioner, who was the next in remain- 
der after an eſtate- tail in the petitioner Mary, by virtue of a ſet- 
tlement made by Colonel Vernon — ſaid Mary being now above 
fifty years old, and without iſſue); thereupon this petition was 
exhibited, ſuggeſting the matter above mentioned, and that the 
king was ſurpriſed in the granting this ſign manual, and not duly 
informed of the merits and ſervices of Colonel Vernon, or of that 
equitable demand he might have of the crown, for the land on 
which the fort of Sheerneſs was built, or of thoſe terms for years 


Vxsanen 


. againſt 


Bgx3aNn. 


ſtill ſubſiſting of, and in thoſe offices which he had in ¶cedmumm 


Foreſt. 


And this petition being referred to TE ATTORNEY and | 


SoLIciToR GENERAL for their opinion, whether it was reaſon- 
able for the king to revoke this ſign manual and privy ſignet ta 


Sir John Fryar, as obtained by ſurpriſe, and without due infor. 


mation, as aforeſaid ; | | 


Ir was ARGUED in behalf of the petitioners, that it was a great 
hardſhip that the heirs of Clone! Vernon ſhould be deprived of thoſe 
' Equitable demands they had on THE CROWN, for the lands on 
which the Fort of Sheerneſs was built, and of the right which they 
had ta the leaſes for years in the offices in this foreſt, and to have 
no manner of ſatisfaction for the fame, or for any part thereof; 
and that as it is very probable, if the king had been informed of theſe 
* demands at the time he granted this SIGN MANUAL, he would 
not have granted it, ſo it is reaſonable for him to revoke it, now 
he is fully appriſed of the ſaid demands (a). Beſides, this s16N 
MANUAL never paſſed through the offices as it ought to have done, 
for there is no copy thereof in the office of the ſecretary of ſtate, 
or in the office of the lords of the treaſury, and therefore not duly 
iſſued; and it would be of dangerous conſequence, if the treaſure 
of the crown could be diſpoſed by a ſign manual, without being 
counterſigned by the lords of the treaſury, or ſome other officers, 
who are by the Jaws of the land to be a guard to the king, that he 
might not be impoſed-on by any of his ſubjects, 


Tux CouNsEL for the defendant inſiſted, that this ſign PEE ; 


was obtained without any fraud, and without any impoſition on 
the crown, and that this debt was now veſted in the king by act 
of parliament, without any reſervation of the right of the pe- 
titioners; and if they ſuffer any hardſhips, it is not by the de- 
ſendant, but by the . who did not, nor could appriſe the 
king of any right they had, as not knowing they had any; and 
that if they have any equitable demands on the crown, ſtill they 
cannot have any right to this debt, becauſe it is veſted in the king 
by act of parliament, and therefore they may apply to him to be 
conſidered as his majeſty ſhall think fit. Now, admitting the ſign 
manual was not entered in the fecretary's, or any other office, nor 


(a) See 4. Inſt, 88. 2. Roll. Abe. 191, 3. Lev, 281. 


*[ 50] 


Vrnxon 


againſt 
BENSON. 
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counterſigned by the lords of the treaſury, or by a ſecretary of 
fate; yet ſince it was fairly obtained, and fince it was drawn 
by the under-ſecretary to the Lord Sunderland, who was principal 
ſecretary of ſtate, and by him ſent to Six EDwarn NorTHErY, 
then Attorney General, for his opinion, and by him approved, and 
ſent back to the ſecretary's office, and all this done before it was 
ſigned by the king; in ſuch caſe, if the ſecretary hath been ſo re- 
miſs as not to enter a copy of it, his negle& ſhall not be pre- 
judicial to the defendant, who had done all which he ought to do 
to obtain this ſign manual. Beſides, the not counterſigning it 
doth not make it void, nor the not entering copies thereof in any 
of the ſaid offices doth not make it ineffectual, becauſe the coun- 
terſigning or keeping copies thereof ſerves to no other purpoſe 
than to apprife the king, if any other perſon ſhould endeavour ta 


obtain a fign manual far the ſame thing which hath been already 


granted, or to ſerve as a tally to account with the king for his 


- treaſure; it adds no force to the ſign manual; for in reſpect to the 


rantee, it is as good before it is counterſigned as afterwards ; for 
if it ſhould be otherwiſe, then the ſecretaries of ſtate and the lords 
of the treaſury would haye it in their power to render the king's 
grant ineffectual; therefore they are obliged,to counterſign the 
ſame. Peſides, there is a very good reaſon why this ſign manual 
ſhould not be counterſigned, becauſe this demand never was an 
of the king's treaſure; for it is only a power or right to brin 4 
much money into the treaſury; for which the lords of the treaſury 
are not accountable till it is actually brought in; for which reaſons 
it was inſiſted, that the king ought not to be adviſed to revoke this 


ſign manual, though it was not counterſigned, and though THE 


ATTORNEY GENERAL told the Counſel for the defendant, that 
he never ſaw any ſign manual before this but what was counter- 
VVV | 2 XN; 


I Tar Covxsel. for the petitioners replied, that it was abſolutely 


neceſſaty all ſigns manual ſhould be counterſigned either by the 
lords of the treaſury, or by a ſecretary of ſtate; otherwiſe great 


inconveniencies might happen both to the king and people; for the 
king might be abuſed into extravagant, nay, into different grants 


of the ſame thing to ſeveral perſons; and it is for that reaſon the 
law appoints he thould be guarded by ſuch Counſel as would ob- 
ſtruct ſuch grants; for if they ſhould be good without paſſing 


through the uſual offices, and without obſerving thoſe uſual cere- 


monies, it would be a yain thing to keep ſuch offices as 4 fence to 
the crown from any impoſitions. And though it has been ſaid on 
the other ſide, and it may be true, that the counterſigning adds 
no ſtrength to ſuch grants, and that they are gogd in reſpect to 
tae grantee, though not counterſigned; and that it would be very 
inconyenient if the neglect of the king's om̃cers ſhould be pre- 
Jjuiicial to the defendant; yet the counterſigning is a neceſſary - 


ceremony to be uſed in all the king's grants, to make them effec- 


tual in paſſing any intereſt to the grantee, and a condition without 
d dd eg, 
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8 which they cannot paſs any treaſure out of the crown. Nou if 
een is neceſſary, it would be a greater inconveniency 


to the public, if ſuch grants ſhould be good without being coun- 


Vrnaxon 
* 


BEN. $UN, 


terſigned, than that the neglect of the officer ſhould avoid a fign 


manual for not counterſigning it, becauſe it is the buſineſs of 

the grantee to ſee that the officer ſhould do his duty in perfecti 
and finiſhing the grant; * but if ſuch naked grants (as this) ſhould 
be good to paſs the king's treaſure, then thoſe offices and officers 
are of no uſe, Pen 


On another day 


Tak CounsEL for the defendant argued, that this was a good 
fign manual, and effectual to paſs the king's right to this debt; 
for though it might not be good to paſs the king's treaſure, yee 
in this caſe-it is no more than an appointment according to the 
ſtatute to recover a debt, and doth not reſt on the foot of other 
ſigns manual, but receives its ſtrength from an act of parliament, 


*[ 52 ] 


1 
* 


by which the right to it is veſted in the crown. This was grant- 


ed by a ſign manual of the late queen, and then, as now, the ſaid 
Mary Vernon petitioned the queen to revoke it; and that petition 
was referred to the lords of the then council, who repreſented the 
petitioner as an object of her majeſty's compatiion, which in ef- 
fect was giving up her right, and ſne may {till be an object of com- 
paſſion, but that cannot be a reaſon to revoke a ſign manual fairly 
obtained; and to complain of any hardſhips, is to impeach the 
ſtatute, which ought not to be done, becauſe it is not to be ima- 
gined that the parliament would deprive any perſon of a juſt right 
without making ſome other recompence; and it may reaſonably 
be preſumed, that the petitioner had no right, for if ſhe had, that 
had been the proper time to claim it before the act paſſed. But 
the truth is, ſhe had no right; for the parliament conſidering how 
many years Colonel Vernon was in poſſeſſion of this foreſt, and had 
received the profits thereof, might apprehend that to be a good 
conſideration for his land on which the Fort of Sheerneſs was built, 
and of other demands he could have; and therefore there was no 
ſaving of any right in the ſtatute as to him. Now as to the coun- 


terſigning this fien manual, admitting it to be neceffary ; yet if 


other things were done, which amount to a counterſigning, theſe 
ſhall make it as effectual as if it was counterſigned: now this ſign 
manual was ſealed with the privy ſignet, which is always kept in 
the ſecretary's office, and this is a good proof that it paſſed through 


the uſual offices, and was fairly obtained, and a better proof than 


if it had been counterſigned by the ſecretary himſelf. Beſides, 
about two years after the granting the firſt ſign manual, the de- 
fendant obtained another, commanding Rupert Brown to deliver 
up Colonel Vernon's ſecurities to Sir John Fryar, which laſt ſign 
manual was counterſigned by the * ſecretary of ſtate; and a copy 
thereof is kept in his office, which plainly ſhews that it was not 
obtained by any ſurprize or miſinformation. | | 


E 4 N Taz 


*[53) 


Viemon 


„ againſt 


| BynsSoON. 


No rA. 
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Tus CovnsEt. for the petitioners argued, that though the firſt 


ſign manual was recited in the ſecond, yet that would not make 
the firſt good; tor it was never yet heard that the recital of a void 
act in the king's grant {ſhould make it better; bur on the contrary, 

if the ſecond depends on the firſt, it avoids both, whether the grant 
is made by tae king, or a ſubject. That this ft2n manual, being 
ſealed by the privy ſeal, doth not amount to a counterſigning, as 
was alledged on the other fide; for the true reafon of counterſign- 


Ing is not to ſhew that the grant paſſed through ſuch an office, but 
to {hew what was done by the miniiter of ſtate, for or in behalf 
of the king, to whom he is accountable for his advice and conduct 


in the office. Now there being two ſecretaries of. ſtate, and a 


_ privy ſignet kept in each of their offices, the ſealing the king's 
grants with the privy ſeal doth not inform the king, or the _— 
oth ; 


which of thoſe ſecretaries paſſed the grant, as counterſigning 

or if it did, it is not ſo effectual as ccunterſigning is, ta 
bring a public minilter to account for his mifcondu<t ia paſſing ſuch 
grants which ought not to be pailed, becauſe counterſigning is an 
approbatian of the grant, and an implied confent and advice of 


the miniſter to paſs it. As to what was faid, that this ſign manual 


doth not reſt on the foot of others, becauſe it is but an appointment 
according to the ſtatute to recover a debt; certainly this muſt be 


wrong; for though the ſtatute impowers the king to aſſign this 


demand, it muſt be intended by a good and effectual fign manual, 
and not by one which is informal or void. And as to the repre- 
ſentation of the late queen's council of the petitioner to be an ob- 
ject of her compaſſion, which is now ſaid ta be a giving up the 
right of the petitioners ; it is very true, that ſince the ſtatute the 
petitioners have no remedial right; neither do they inſiſt in their 
petition, that they have any right, but ſet forth what ſervices 
Colonel Vernon had done for the crown, and what reaſons might 
induce his majeſty ro extend his royal bounty to them who are his 
heirs ; and that this debt being now veſted in the crown, they de- 
ſerve to have it roleaſed more than any other perſon can deſerve to 
have it granted. * It is true, the repreſentation of theſe ſervices, 
nl the hardthips ſuffered, are foreign to the merits of the reference 
1 0.y depending, but requiſite to induce the king to grant this re- 


ference therefore the petitioners did not now rely on thoſe ſer- 
vices, but would leave them to the coniideration of the king in 


council: and at this reference they rely, that this is a naked and 


informal fign manual without any precedent, and not ſuticient to 


paſs the king's treaſure, and confequently ought to be revoked, if 
it is his majeity's pleaſure fo to do. | : | E 

At this reference THE ATTORNEY GENERAL faid, that he 
never ſaw any ſign manual but what was counterſigned by the 


. fecretary of itare or the lords of the treaſury, but had ſeen ſeveral 
not ſealed with the ſignet or 7 ſeal; that he had obſerved this 


difference, v:2. that where the ſign manual was only a direction 


or commiſſion to do a farther act, as to make out letters patent, 


there it is only counterſigned, but not ſealed; but where it is 
8 1 5 ; 5 you 7 to 
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to be the principal act itſelf, there it is both ſealed and counter- 
ſigned. 85 c 

Then one of THE CouxsEL for the petitioners ſaid, that King 
Ililliam had granted a ſign manual to the now defendant, who car- 
ried it to the ſecretary's office, when Mr. Vernon was ſecretary of 
ſtate, in order to have it counterſigned and ſealed, which he re- 
fuſed to do, and would not return the ſign manual, bur kept it; 
and upon complaint made to the king, he was attended by that 
ſecretary, who ſhewed reaſons for his ſo doing, and the king was 
ſatisfied with the ſuppreſſing it. | 


After the death of that king, a bill was exhibited in chancery by 
the now defendant againſt ſecretary Vernon, ſuggeſting that he the 
complainant had obtained ſuch A SIGN MANUAL, which would 
have been very beneficial to him ; but that it was unjuſtly ſup- 
preſſed by the defendant ſecretary Vernon; and upon hearing the 
cauſe, that Court approved what the ſecretary had done, and the 
plaintiff's bill was diſmiſſed. Ge en 


THe REPORT of the Attorney and Solicitor General. Upon 
conſideration of the ſeveral matters laid before us, we humbly 
certify your lordſhips, that although grants or warrants under the 
king's $IGN MANUAL ought regularly to be counterſigned by 
ſome officer of ſtate, according to the nature and import of ſuch 
grant or warrant; and that the omiſſion of ſuch counterſigning 


may be ſome evidence of ſurprize upon THE CROWN, when there 


is nothing to account for it; yet we apprehend that ſuſpicion is 
removed in the preſent caſe ; the late Zarl of Sunderland having 
by letter referred the conſideration of this very point to his majeſty s 
then attorney general, and the anſwer to that letter by Sir Edward 
Northey, in which he ſeems to intimate that there was no neceſ- 
ſity that a warrant granted in purſu ee of the proviſo in the 
ſtatute 7. & 8. Will. 3. (a) above mentioned, ſhould be counter- 
ſigned : which intimation of his, together with a doubt by what 


officer it ought to be counterſigned, might probably occaſion that 


omiſſion. If the want of being counterſigned makes the inſtru- 
ment void; or if THE CROWN had no authority to direct an aſſign- 
ment of the ſecurities, becauſe the three thouſand three hundred 
pounds and intereſt was diſcharged by a fall of wood, and not paid 
in money; we conceive the petitioners may take advantage of 
_ theſe points in the ordinary courſe of juſtice (0). 

As to what was inſiſted on for the petitioners, with regard to 
the circumſtances of their caſe; and that his majeſty would not 
have directed an aſſignment of the ſaid ſecurities to the perſon now 
claiming the benefit thereof, if thoſe facts had been laid before his 
majeſty ; but if they were not, we do not think ourſelves at li- 
berty to judge whether his majeſty would, or would not, have 

ranted ſuch warrant in caſe they had been repreſented to him; 
ſince we are of opinion he might, by law, have granted it, not- 
withſtanding any of theſe matters inſiſted upon for the petitioners, 


(e) See 2. & 8. il. 3. c. 27, , (6) See 4. Inſt. 29. 88. Dyer, x97, 
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TRINITY VACATION, 


/ 
( 


The Ninth of George the Firſt, 
e 
The Vear | 
1722, 
BEFORE 


The Delegates, 


Sir Lyttleton Powys, | Kut. | NE Wo 
Tracy, Nut. + Jalicet. 
Sir John Forteſcue Aland, Kut. 


Sir James Montague, Knut. | 
Sir Francis Page, Kut, 5 Bar O. 


* 


Sir Lawrence Anderton, Baronet, againſi Commiſſioners . 
of the Forfeited Eſtatees. Lie 25 


TPON Ax APPEAL from the decree of the commiſ- Whether 3 

8 | fioners, &c. to the delegates, the caſe appeared to be monk proſeſſed 
| thus : | | 1 | — =” 
Sir Lawrence Anderton being the eldeſt ſon of his father went Sis 
to Doway, and there became A MONK ; thereupon Francis, ® the * [ 5 5 I 
next brother of Sir Lawrence, aſſumed the title, and poſſeſſed him- WY 
ſelf of the eſtate of the family, but being concerned in a rebellion, 

and taken priſoner at Preſton in Lancaſhire, he was tried and found 

guilty of HiG6H4 TREASON ; and being pardoned as to his life, the 
commiſſionęrs ſeized the eſtate; and thereupon Sir Lawrence 

(the monk) claimed it, inſiſting before the commiſſionets, that 


+ * 


his brother Francis had no right, 


Tag 
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Sin Tn coMmiIsSIONERS having examined Sir Lawrence upon 
LAwzENCE oath, by virtue of a power given them by that ſtatute, which veſts 
= DERTOP? the forfeited eſtates in the king; and upon his ſaid examination, he 

AARON ET, Fa | 
ea, having confeſſed he was A MoNK, they decreed for the crown, for 
Cents that by the appellant's profeſſion he was dead in law, and by con- 
#10xxxs or ſequence incapable to take; and therefore the eſtate mutt imme- 
FoxFElTED diately veſt in his brother Francis, who being attainted of treaſon, 
Ferarxs the eftate muſt be forfeited : and thereupon, by the opinion of 
four of the commiſſioners againſt three, a decree was made for the 


king. | 


1 Pane WE .. Roa” Ha M3 


From which decree Sir Lawrence Anderton appealed to the de- 
legates, who were Fuſtice Pow ys, Juſtice Tracy, Fuftice For- 
TESCUE, Baron MOUNTAGUE, and Baron PAGE; and the caſe 
was argued at Serjcants Inn Hall in Fleet ſtreet, by Six Phil ir 
YoRKe, Solicitor General, in behalf of the appellant, and by S1R 

RokkR-T RAYMOND, Attorney General, for and in behalf of the 
commiſiioners. | 


| 


Tart CounstL for the appellant inſiſted, that there were two 
reaſons which might induce the Court to reverſe this decree: 
FIRST, For that it does not appear that the appellant is a mnt 
profeſſed ;, for though upon his examination he confeſſed he was a 
MONK, yet he may be a monk, and not a monk profeſſed; but if he 
was (which is not proved in this cafe) yet he is capable of taking 
this eſtate ; fur though at common law, a monk profeſſed was dead 

in law, and by conſequence incapable of taking an eſtate, yet ſince 

ſuck diſability did ariſe by ſome canons of the popiſh church 

« {which was the ruling church at that time), and thoſe canons being 

now aboliſhed by act of parliament, and there is no means left to 

try whether a man is @ monk profeſſed, or not; therefore ſuch pro- 

fetiion ſhall work no incapacity in any man to take and enjoy an 

eſtate; ſo that if it could be proved, that the appellant was a mink 
profeſſed, yet this dectee ought to be reverſed. 


Ox THE OTHER SIDE it was argued for the reſpandents, that 
the appellant being taken into and living in @ convent in foreign 
85 [ 56 1 parts, there cou d be no poſſible means of proving him @ mont, 
: but by dis own confeffton ; and he having upon his examination 
confeſled himſelf to be a 22924, it muſt neceſſarily follow he is pro- 
felled, becaule he is not a monk till profeflion. And as a monk 
prof. 7 d was by the common Jaw of England made incapable of 
taking or enjoring an eftate, becauſe he was accounted dead in 
tw; to it was not by the canons alone of the popiſh church, but 
eren by the common law of this nation, that ſuch incapacity did 
ariſe; therefore the fame difability ſtill remains, unleſs it can be 
ſmeved that there is ſome ſtatute which enables a monk profeſſed 
ty tace and enjoy an eſtate, nich they do not on the other fide 
pretend to ſax w. : | | 


TE SoLICiToR GENERAL replied, that, if to fiv a man is 4 
ik pavit_in:py that he is a monk projeſea, then the conſtant 
| | | addition 
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addition of that word in our law-books would be impertinent, 
which it is not, for it is always uſed to ſhew the difference between 
2 monk and a monk profeſſed. But admitting the appellant is a 
monk profeſſed, yet the law, as now eſtabliſhed, doth not take any 
notice of ſuch profeſſion ; and if it was a difability, it is not ſo now, 
becauſe there is no method of trying, whether a man is a monk 

rofeſſed, or not, for the trial at common law was by the certificate 
of the biſhop; but as the law now ſtands, no biſhop can certify 
a profeſſion of being a mont; therefore it would be a very great 


hardſhip if this ſhould work an incapacity, when there is no 


means of trying it; and if it cannot be tried, then it is plain that 
the law doth not take any manner of notice of it. 


THE DECREE was reverſed by the opinion of the other four 
againſt MouxTAGUE, ſo far as to order, that the appellant might 
bring an ejectment againſt the commiſſioners, and cry his title at 
law ; and that the decree ſhould not ſtand in his way. 


But in a little time afterwards Sir Lawrence took the oaths, and 
received THE COMMUNION according to the church of England, 
and became 4 prote/?ant, and fo enjoyed his eſtate without any 


farther trial. 
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MICHAELMAS TERM, 

The Tenth of George the Firſt, 

The Year 

174, 

IN 
The Court of Chancery. 

The Earl of Macclesfield, Lord Chancellor. 
Sir Joſeph Jekyll, Kut. Mafter of the Rolls, 


Halfpenny againf Udale. 
Ex relatione Magiftri BUCKLEv. 


Cafe 26. 


Y A MARRIAGE-SETTLEMENT, lands were conveyed to the Chancery wil 
huſband for life, to the wife for life, to truſtees to preſerve aſſiſt provifien 


contingent remainders, remainder to the firſt and every 
other ſon in tail, remainder to 4, and B, for five hundred years to 
raiſe younger childrens portions, &c.; whereas the term for five 
hundred years ought to have been created precedent to the limita- 
tion in tail to the fiſt ſon. The firſt ſon, when he came of age, by 
a recovery, cut off the term for years. * 


To be relieved againſt which recovery, and that ſome proviſion 
may be made for the younger children, a bill was exhibited in 
chancery. 88 . 


Six Joskrn JexYLL, Maſter of the Rolls, upon hearing the 


for younger 
children. 


cauſe, made a decree accordingly ;. for it plainly appears to be the 
intent of the parties, that the younger children ſhould be provided 


for, which this Court ought to aſſiſt. 


| V 
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Leden having 
one daughter, 
and ſeveral 
grandchildren by 
her, deviſed bis 


to pay debts a 
legacies 5 

afterwards = at 
remained to be 


money ariting 
by ale, (vr2.) 
the intereſt, tobe 
pa dto hisgtand- 
children, ſhare 
and ſhare alike, 
until of age, but 
did not diſpoſe 


his daughter, 
who was heir at 
law, and het 
huſband, exhi- 
bit a bill to have 
the principal. 


*[ 58 ] 
S. C. 2. Eq. Ab. 


8. 3 2. Peer. 
Wms. 194. 


A freeman of 


Michaelmas Term, 10. Ges. 1. 


In Chancery. 


Newland again Sheppard. 
THE PLAINTIFF married the daughter and heir of Sheppard, x 


freeman of London, by whom he had iflue one fon and ſevera] 
daughters; which faid freeman by his laſt will, devifed his freehold 
lands to the defendant his wife for life, OE IE to his grandſon 
{who was the fon of the plaintit?) for life, remainder in tail to his 


perſoral eſtate firſt ſon, &c. with like remainders to his grand- daughters, according 


to their ſeniority, and not as coparceners ; and as for his perſona] 
eſtate, he deviſed, that after his debts and legacies were paid, the 
reſidue ſhould be placed out at intereſt, and that the faid intereſt 


the principal. 


fold, and the {hould be paid to his faid grandchildren, ſhare and ſhare alike, until 
they were of the age of twenty-one years (4), but did not diſpoſe of 


And now the plaintiff exhibited his bill to have two thouſand 
pounds, part cf the portion of his wife, which was unpaid at the time 


of the death of her father (6), 


the faid teſtator, with intereſt for the 


ſame in nature of a creditor, and for an account of his perſonal 


made no diſpoſition thereof (c). 


the principal eſtate, which, by the cuſtom of London, aid belong to his (the 
ſum; and now plaintiff's } waſh; as only child to the teſtator, her fatuer, who had 


The defendant, the widow, owned in her 1 4 the 
teſtator was a freeman of London, but inſiſted, that the plaintiff's 


wife was advanced in his lite-1 


entitled to any part 


of his perſonal eſtate, unleſs the x puts her ſhare in botchpat (d); 
and ſhe ſubmits to pay the two thouſand pounds, but without 
interett, and — on the * of the real eſtate to her for lite, 


&c. 


(a) The teſtator, alte r diſpoſing of | 
_ ſome part of his real eſtate, and of tome 


tegacies,, deviſed the refidue; of his real 
and perſonal, eſtate untg'truſtces,. their 


heirs, executors, and adminiſtrators, in 


truſt to pay and apply the reduce and in- 
tereit thereof for the maintenance and 
benefit of ſugh of his: grandchildren by 
his faid daughter Necard as ſhould be 
living ar the time of his deceaſe, until his 
faid grardchildten ſhould come to the age 
of twenty. one years, or be married; 


and that if all his truſtees ſhould die, his 


ſon-in-law Nerrland ſhould be a truſtee. 
S. C. 2. Peer. Wms. 194. 

(6) The teſtator agreed to- give the 
plaintiff in marriage with his daughter 
the ſur of 500cl. to be paid: by inftalments 
of 1cool. a- year, and had paid 5ocol. of 


this portion, but died before the other 


inſtaiments became due. 
251. 

(-) But now 1 11. Ges. 1. c. 18. ſ. 17. 
4% A freeman of the city of Lindon may 
«© give, Ceviſe, will, and diſpoſe of his 


1. Eq. Abr. 


* perſonal ſtats to ſuch perſon and-te 


te ſuch uſe as he ſhall think fir, any cuſ. 


tom or uſage of or in the ſaid city, of 


any bye law or ordinance made or ob. 


« ſerved within the ſame; to the contraty 


© notwithſtanding: FROVIDED NEVER» 
e TFxELEFSs, he may agree, by any wri- 


„ ting under his hand; uporr or in conſi- 
4 deration of his marriage, or etherwiſe, 
e that his perſonal eſtate mall de ſubject 


& to, or be diſtributed according to, the 
«cuſtom : AND ir ſuch freeman ſhall 
ec die inteſtate, the [perſonal eſtate of 
< {ach perſòn ſo making ſuch agreement, 
c or ſo dying inteſtate, ſhall be ſubje& 


.« to, and dittributable acgordipg to, the 


t cuttom of the city: and ſor the 
cuſtom of Lordon on this ſubject, ſes 
7. Viner's Abr. 214. 


(4) See Phiney v. Phiney, 2. Ver. 


638. Edwards v. Freeman, 2. Peer. 
Wms. 435. 8. C. 1. Eq. Abr. 252. 
Wood v. Fettyplace, 2. Vern. 629. 
Jenks v. HEolford, 1. Vern. 61. Chaſe 
v. Box, 1. Ld. Ray. 484. 


And 


T r In GG. r 
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And on reading the proofs it appeared, that the portion of the 
plaintiff's wife carried intereſt from the day of her marriage, though 
part of it was not payable in ſeveral years afterwards. 


Whereupon 1T WAS DECREED, that the ſ1il two thouſand 
pounds, with intereſt, ſhould be paid (a), and that an account be 


taken by THE MASTER what the teſtator died worth, and then the 


Court would conſider what was to be done with the principal 
money not diſpoſed; but declared, that it would be a hard con- 
ſtruction of this will, that the grandchildren ſhould have the intereſt 
thereof during their minotity, and no ſhare of it when they came 
of age (Y). 1 == 

And as to the meaſure of the account to be taken. by THE 
MASTER, it being inſiſted, that it ſhould be according to the com- 
putation of the value of the perſoaal eſtate at the time of the death 
of the teſtator, and not as leſſened by any accident; 


Tu Cour declared, that if the eſtate had increzſ:d in the 
hands of the executor, the plaintiff would have expected the benefit 
of ſuch increaſe; and it is but equitable that he ſhould be con- 
tented with the loſs ; but that being occaſioned by the S2uth-S2a 
Company, the act of indemnity diſcharges all truſtees and execu- 


tors. | 8 


NEZWI AN 
agairft 
SHEPPARD, 


And as to the principal ſum undiſpoſed, THz Covxr took time 


to conſider of it, in reſpect to the children, until THE MASTER 
had made his report. , | 


154. Hewit . Ireland, 1. Peer. Wms. 
(5) See Rex v. Melling, 1. Vent. 427. Peat v. Powell, Amdl. 387. 

2:0, Kentiſh . Newman, 1. Peer. White v. Barber, Ambl. 701 

Was. 234. Targus 2. Pugetz 2. Vezcy, teau v. Fonnereau, 3. Atk. 326. 


(2) See 1. Eq. Ahr. 251. 


Fonne- 
* 


Aſhton againſt Bretland. 


HE PLAINTIFF exhibited a bill againſt the defendant to be 

quieted in the poſſeſſion of certain lands which he held by 

leaſe under the. defendant, who had brought an ejectment, and en- 
deavoured to turn him out. | 


The cafe was as followeth : 


Serjeant Bretland granted a leaſe of theſe lands to one Aßten for 
ninety-nine years, if three lives (naming them) or any of them 
ſhould fo long live; which leaſe was granted upon a ſurrender of 
an old leafe of the ſame lands to the Serjeant, & and was to be 
purſuant to the covenants in the old leaſe, one of which was, that 
it was mutually covenanted, that upon the death of any of the three 
lives, the leſſee ſhould ſurrender the old leaſe, © if it was his will ſo 
to do;“ and thereupon the Serjeant covenanted, that upon ſuch 


*f al 
Caſe 28. 


If in a leaſe de- 
term able cn 
three lives it is 
covenanted,.that 
on the dezth of 
one the kfſe 
may, it he pleaſe, 
ſerrercer, and 
that the le ſſor 
ſhall there upon, 
and upcn pay-. 
ment of a fine, 
grant aA rw 
leaſe for three 
hvesin the terms 
cf the cid leaſe, 
ard in the new 


leaſe the covenant to ſurrender as a life drops be made abſolute equity will aſſiſt the le ſſee to retain 


poſſeſſion, as if the privr te aſe had continuance. —S. C. 2. Eq. Abr. 57. Pos. 228. 
702. 
(3-'E: 74); 


Vor. IX. * 


ſurrender 


Prec. in Ch. 76. 


Ch. Rep. 29. 2. Peer. Wms. 217. 1. Vezey, 387. 238. 2. Com. Dig. © Chancery” 
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ſurrender and payment of an heriot and eight n, he would 


grant a new leaſe for three lives, &c. 


Now in this new leaſe, the covenant was drawn, that dit on 
the death of any of the three lives, would abſolutely ſurrender che 
n and pay a heriot and eight pounds. 


And one of the lives being now dead, and the plaintiff e to 
farrender this leaſe, and renew it upon payment of the ſaid heriot 


and fine, the defendant brought an ejectment, and the plaintiff 


exhibited this bill, and got an injunction, the end of which bill was 
to be relieved againſt the covenant in the new and that. for 


| two reaſons. 


FirsT, Becauſe Serjeant 3 had fo ſettled his eſtate, that 
the now defendant was only tenant for life, and by conſequence, if 
he ſhould ſurrender the leafe, the defendant had no power to grant a 
new leaſe for three lives; ſo that ſince the plaintiff cannot have 
the benefit of the covenant for his advantage, it is not reaſonable 
that he ſhould be obliged to the performance of that part of the 
fame covenant to his diſadvantage ; and that the defendant ſhould 
be at liberty to take any advantage of a n occaſioned by his 
being made tenant for life. 


SECONDLY, It was ſuggeſted in the bill, and likewiſe EE) 
that this new leaſe differed from the old leads which was to be the 
tule of the new ane; for that it was drawn by the Serjeant himſelf, 
with a covenant, *hat the leſſee ſhould abſolutely ſurrender the fame 
upon the death of any of the lives, and 3 heriot and eight 


pounds, when the old leaſe was to furrender, & if it was his will fo 


c to do,“ which is not obligatory, but left to his diſcretion ; but 
by the new leafe he is bound to ſurrender, and renew, and pay an 
heriot and fine upon the death of every life. 


Al which appearing on proofs, THE LORD CHANCELLOR 
decreed, that fince the plaintiff was a purchaſer of this leaſe (as 


every leſſee is), the ſubſequent ſettlement made by the Serjeant, by 


which the defendant is made tenant for life, ſhall not prejudice him 
(the plaintiff), nor forejudge him of the benefit of any covenant. in 
his leaſe; ſo as to that point, there is no reaſon to excuſe the piain- 
tiff for non - performance of the covenant on his part, becauſe the 
defendant * is to all intents liable to perform that covenant on his 


part. 


But as to THE SECOND POINT it is clear, that the Serjeant him- 
felt (who drew the new leaſe) did draw it in a different manner 
from the old one, which ſhould have been the ſtandard to guide 
him, and that it was drawh for his own advantage ; but in equity 
it ſha]l be taken as if it had tquared with the ole leaſe ; ſo that if 
the leſſee is not willing to renew, he ſhall be quieted in his polleſ- 
ſion under the new leaſe as if he held by the old cafe. 


Mead 
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| Mead againſt Caſwell. | Caſe 29. 
| FH was a bill brought by the plaintiff to be relieved againſt a 4 goldimith's 


D ; | : ; 
verdict and judgment at law (a). note was given 


| = in part of pay- 

THe CASE upon the pleadings was thus: The plaintiff in the ment of money 
year 1720-gave a note drawn by Cox and Cievr, goldſmiths, for _ - 33 
ſeventeen hundred and fifty- eight pounds, to the defendant, in part to the drawer 


of payment of money due to the defendant from the plaintiff, It untiltbe Monday 


is a cuſtom among the goldſmiths in Landon to balance their following ; this > 


accounts every day, but eſpecially on every Saturday, when they oo _ _ | 


clear up the accounts of the whole week. This note was delivered ret. bak 
to the defendant on a Saturday, about eleven of the clock in the the indorie: is 
morning, and he might have received the money that very day of itil Lable. 
the goldſmiths; but he did not offer the note to them until the 

next Monday; and then, about ten in the morning, he offered it, 

which the caſhier cancelled ; and the ſervant might have received 

the money (as the plaintiff ſuggeſted) if he had ſtayed, for that the _ 
goldſmiths Cox and Cleve had paid above twenty thouſand pounds 

that morning, but the ſervant went away; ſo that it was through 

the defendant's negligence the money was not paid, and that his 

delay from eleven o'clock on Saturday until five in the afternoon on 

the Monday following was. a new credit given by him to thoſe 
goldſmiths; and for that reaſon, he (the plaintiff) inſiſts, that the 

defendant ſhall not have recourſe to him (the plaintiff) ; and the 

rather, becauſe his note was cancelled by the caſhier, who gave 

another note of the ſame date, and for the like ſum, at five of the 

clock in the afternoon of that Monday; but it was after thoſe go!d- 

ſniths were become bank rupts; upon which note the verdict and 

judgment was had: and the plaintiff * inſiſts, that he cannot, by s 61 ] 
virtue of ſuch note, be accounted by the commiſſioners of bankrupts 

to be a creditor to theſe goldſmiths within any of the ſtatutes of 
bankruptcy, though this note bears even date wth the original note 

ſo cancelled ; for that the time of making it is the true date, 

which was after they were bankrupts. | OK 


ON THE OTHER SIDE it was confeſſed, that this note was re- 
ceived by the defendant on a Saturday, and that the cuſtom amongſt 
goldſmiths in London is as ſuggeſted by the plaintiff ; but that . 
it is likewiſe the cuſtom amongtt them for one ſervant to go every 
day to offer all the notes pafled to his maſter that day to them wha 
drew ſuch notes, and to receive the money, and when he returns 
home to make a ſeparate entry of all. which he received, and then 
to pay it over to the caſhier. That on that very Saturday the 
detendant had received ſeveral goldſmiths notes as payment, and 
which were drawn by them who lived at Charing-Creſs, Covent - | 
Garden, and in the Strand, which notes he ſent by his ſervant on 
that very day to the ſeveral goldſmiths who drew the ſame in that 


(a See Hayward e 1. Stra 350. | 


Part 
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Mrav part of the town, and his faid ſervant did on that Saturday receive 
of thoſe goliſmiths twelve thouſand pounds for his (the defendant's) 
CASWELT: uſe, in his way of trade. That it is likewiſe a cuſtom amongſt 
goldſmiths not to pay any money after five of the clock in the 
afrernoon, but to employ the reſt of the day in adjuſting their 
accounts; and that his ſervant returned from that end of the town 

on that Saturday about half-an-hour after four, and began to enter 

in his books all the ſums he had then received ; but before he could 

make an end, the hour was paſt for 4; pes of money amongſt 
merchants, which was the reaſon he did not offer this note on 
Saturday to the goldſmiths whodrew it. That on the next Monday 
morning he ſent his ſervant with the note to the drawer, and gave 

him no order to ſtay, only to demand payment of the money ; but 

that he accordingly offered the note to the drawer, which the 

caſhier cancelled, and deſired the ſervant to call in half-an-hour, 

for that Cax and Cleve were gone to the Bank to receive money. 
Thereupon the ſervant went away, and returned within half-an- 

hour; and not receiving the money at that time, he called twice 

more at the ſhop ; and not receiving any, he returned to his maſter 

(the defendant), and told him, that the * goldſmiths could not pay 

it: whereupon the defendant went to their houſe, and finding the 
note cancelled, he had no remedy, but procured a new note of the 

ſame date with the original note, and for the ſame ſum ; on which 
| he obtained a verdict and judgment, and inſiſted, that the note is 

no payment of the money, unleſs the defendant had given the gold- 
ſmiths ſome new credit, which he denied that he had given; and 
therefore inſiſted to have this hill diſmiſſed with coſts, and to be at 

liberty to take out execution on his judgment. ng 


Tux Covert decreed; that though it appears there was ſome 
negligence in the defendant's ſervant, in not ſtaying to receive the | 
money on Manday morning, when the caſhier cancelled the note 
in his preſence, yet it would be hard to make the defendant ſuffer 
thereby. Therefore the Court diſmiſſed the bill with coſts (a). 


(a) See Hankey v. Trot man, 1. Black. India Company v. Chitty, 2. Stra. 1175. 
Rep. 1. Taſſcll v. Lewis, 1. Ld. Ray. Fletcher v. Sandy, 2. Stra. 1248. 
743. Holm v. Bary, 1. Stra. 415. Hoar v. Da Coita, 2. Stra. 910. Met- 
Tinner v. Mead, 1. Stra. 416. Man- Calf v. Hall, Beawes L. M. 482. Apple- 
waring v. Harriſon, 1. Stra. 308. Eaſt ton v. Sweetapple, Bailey on Bills, 32. 
Caſe 30. V 
The mother T HE PLAINTIFF? exhibited a bill againſt her niece for a moiety 
gave a bond to of a copyhold eſtate, which ſhe claimed in coparcenary witn 
der fon, condi- her faid nieces by deſcent from T. A. her brother. 


toned to ſur- 
The caſe was thus: 


* of 28 One Aliſan, the plaintiff's uncle, was ſeiſed of the inheritance of. 
e - nſiderable copyhold e 1 : : | 
n rab PY a ſtate, and in 10 iſſue intended to 
ſhe was a truſtee for her ſon.— S. C. 10. Mod. 515. 1. Ch. Caſts, 39. 171. 3. Ch. Rep. 4 
2. Peer. Wms, (630,. 2. Coin. Dig. © Cancery** 14. I.). | 


leave 


* 
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leave it to his nephew T. A. the plaintiff's brother; but being Acres“ 


taken ill, he had no time to ſurrender to the uſe of his will, and for . 


want thereof the eſtate would deſcend to his ſiſter, who was his 
heir at law, and mother of the plaintiff; and to prevent ſuch 
deſcent, the ſaid Aliſon procured his ſaid ſiſter to enter into a bond 
of two thouſand pounds to the ſaid Z. A. her fon, conditioned, that 
at any time upon his requeſt ſhe would convey the ſaid copyhold 
lands to him and his heirs. Purſuant to this agreement T. A. 
entered after his uncle's death, but without any conveyance from 
his mother, and ſome time afterwards he died without iſſue, but 
had two ſiſters, one of them entered, and ſurrendered to the uſe 
of her will, and deviſed this eſtate to her grand-daughter, and died. 


And now the ſurviving ſiſter exhibited this bill to have a moiety 
of the eſtate in coparcenary with her niece, as heir to her brother 
„ A. deceaſed. - | 


* THE COUNSEL for the plaintiff infiſted, that upon the foot * L 63 ] 
of the agreement with her uncle A{;/on, and the bond of two thou- | 
ſand pounds which his fiſter gave to ſurrender at any time when 
T. 4. her fon ſhould require it, that ſhe ſhall be deemed as a 
truſtee for her ſon, elpecially ſince ſhe had carried the agreement 
into execution, by permitting him to poſſeſs the land during her 
life, though ſhe was heir at law to her brother Aliſan. And tnis is 
a ſtronger caſe than that where the father being about to make his 
will, and r. to make an executrix, his fon faid, that if he 
(the father) would appoint him, the ſon, to be executor, it would 
give him ſome countenance in the world: and that if his father 
would do ſo, he, the fon, would be only a nominal executor, and 
that his mother ſhould have the benefit of it ; whereupon he was 
made executor ; but after the death of his father he inſiſted on the 
benefit of the executorſhip: which was ſet aſide by the decree of 
this court made by the Lord Chancellor Cowen, upon proof of 
this promiſe, though there was nothing in writing (a). 
And in the principal caſe, THE LORD CHANCELLOR decreed, 

that the mother was a truitee for her fon (5) ; and therefore, chat 
the defendant ſhould ſurrender to the uſe of the plaintiff, and hath 
of them be admitted as coparceners. | v1 : 
(sa) Neeve and Others v. Keck, poſt. 287. Sellach v. Harris, 5. Viner a 7 
106. Thynn v. Thynn, 1. Vera. 296. 521. Maxwell v. Mongacute, Pres, Ch. 

(6) See Herbert v. Lownds, 1. Ch. 526, and Mr. Fontblanque's Equity, 
Rep. 13. Deveniſh v. Baines, Prec. 2 vol. 38. | | 
Ch. 3. Barnſley v. Powell, 1. Vezey, | 


Waller againſt King, F Caſe 31. 


HIS was a pill brought againſt the defendant to ſet aſide an The court of 
award, and alſo a judgment and execution got on a bond, and chancery will 


a warrant of attorney extorted from the plaintiff Maller by dureſs, dot vacate an 
| award, on the 


grounds of its being unreaſonable, and that the party, after notice to attend, was rot heard.—S. C. 
2. Eq. Abr. 92. 1, Roll. Rep. 380. Chan. Cafes, 270. 2. Ch. Caſes, 140. 1. Vern, 157. 25% 
1. Ch. Rep. 141. 2. Com. Dig. Chancery*” (2. K. 6.). Kyd on Awards, 236. | . 
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and to have reflitution of the money levied by fale of goods taken 


in execution. 


The cafe was thus: rd 


The plaintiff aller was arreſted at the ſuit of the defendant, 
and thereupon both parties ſubmitted all differences between them 
to two arbitrators ;z and that if they could not agree in an award, 
then to an umpire ; and the arbitrators not agreeing, the umpire 
awarded thirty-ſix pounds to be paid by che plaintiF to the 
defendant, without hearing the plaintiff, Thereupon an action of 
debt was brought againſt him for non- performance of the award; 
and being under an arreſt, a bond was extorted from him, and a 
warrant of attorney thereon to confeſs judgment, which was entered 
and ® execution taken out, and goods were levied to the value of 
forty pounds; all wiich the plaintiff prayed might be ſet aſide, 


The defendant in his anſwer ſet forth, that he held lands by leaſe 
under the plaintiff; and that being indebted toſeveral perſons, the 
plaintiff, his leſſor, perſuaded him, the defendant, to make over 
his goods; and to deliver up his leaſe to him, the plaintiff, on pur. 
poſe to protect the ſame againſt his creditors, which was done 
- accordingly ; but that the plaintiff abuſed the truſt, and inſiſted 
that the goods were his own, by an abſolute ſurrender made thereof 
by the defendant: and this being the greateſt cauſe of difference 
between them, it was referred to arbitration ; and all this matter 
appearing to the arbitrators in the preſence of the umpire, he made 
the award, &c. 5 0s „ 5 


THE CQUNSEL for the plaintiff argued, that the award ought to 
be ſet aſide, becauſe it was made without the privity of the plaintiff, 
and therefore he could make no defence againſt it; and that it 
was a very unreaſonable award (a), becauſe it appeared upon the 
proofs, that the plaintiff had goods of the defendant 'to the value 
only of ſeven pounds ten ſhillings, and no more, and yet he was 
awarded to pay thirty-ſix pounds, which is a very hard award. 


| Tux Cour would not ſet aſide the award upon account of any 
hardihip therein, becauſe the arbitrators were judges of the in 
own chuſing (5), and the plaintiff had notice, and might have 
been heard if he pleaſed. _. af : 


Therefore 1T WAS DECR EED, that the bill ſhould ſtand diſmiſſed, 
er, ß Ig a mane | 


(a) That an award muſt be reaſon- 3. Keb. 479. Godfrey v. Godfrey, 
able, ſee 1. Roll. Abr. Arbitrament,” 2. Mod. 304. | 5 
B 12. Linſey v. Aſnion, 2 Bulſt. 30. (6) Sce Jones! Caſe, 1. Roll. Rep. 
Znonymcus, I. Keb 9a. Tavener v. 380. Brown v. Brown, 2. Ch. Cates, 
Siungley, Cro. Car. 226. Alley v. Cox, 140. 8. C. 1. Vern. 157. e 


WI icht | 
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Wright againſt Hobert. h eue 32. 
PO N an appeal from a decree of commiſſioners of charitable & grant of land 
uſes (a), | | to charitable 
: i N | | ; uſes, vis. « that 
THE CASE was: A certain piece of land called the Lizard, © as many of 
ce the inhabi- 


in the pariſh of //immerten, containing about forty acres of paſture, ,, ; 

was formerly the inheritance of two perſons, who ſeveral hundred . x 
years paſt conveyed the fame to truſtees and their heirs, to the uſe « as were able 
of themſelves, and the ſuryivor of them, for life, and after their to buy three 
deceaſe, to the intent, that as many of the inhabitants of that village . cows might 
as were able to buy three cows might put them there to graſs, in „, wg aw png 
the day-time, from the firſt Monday in May to the firſt day of . May to = 
Auguſt for ever; and from that day to be in common for all the * gut,” ex- 
inhabitants * there until LZady-Day following, and then to be tends to every 


285 paw for raiſing My graſs until the firſt Manday in May for ies Fog 


But this grant not appearing before the commiſlioners, it was *[ 05 ] 
_ pretended that the lands were given to the poor of that pariſh ; s. c. Duke, 
and that about one hundred years paſt, the town and the church 164. 
where this grant was kept, were burnt; and ſo the evidence that 

it was given to the poor was deſtroyed by fire 50. 


Whereupon the commiſſioners decreed, that Sir John Hebert, 

who was lord of the manor, ſhould make a feoffment of theſe 

lands to the uſe of himſelf and others, and their heirs, in truſt, 
to 40 out ſome of the poor boys of that pariſn every year to ſome 


From which decree the plaintiff appealed (e), and objected againſt 


fit, that there was no proof before the commiſſioners that this land 


was given to the uſe of the poor of that pariſh ; ſo that they had 
no power to make ſuch a decree. a | | | 


And now, upon producing the original grant before the commiſ- 
ſioners (which was not burnt, as it was ſuggeſted), it appeared to 
be as above mentioned, by which no manner of difference was 
made by the grantors between the rich and the poor inhabitants (a) 
of that village. "2 


Tk CouRT was not ſatisfied why this original grant was not 
produced before the commiſſioners, but ſaw no colour to judge that 
theſe lands were given to the uſe of the poor, for that by the grant 
itſelf the contrary appeared; and it was proved, that the uſage had 
been according to the grant for ſixty years paſt ; therefore there 
being no proof that this was given to the poor, excluſive of the reſt 
of the inhabitants, the commiſſioners had no authority to make ſuch 


* 


a degree ; for which reaſon it ought to be reyerſed. 


(a) See 43. Eliz.c. 4. 9. Gt: 2. c. 36. (7) Burferè v. Lenthall, 2 Atk. $57. 
(6) See Aſkew v. The Poulterers (4) See Duke on Charitable Uſes, 
Company, 2. Vezey, 89, Clavering v. 132. bg | 
C lavering, 2 Vezey, 233. | Dy 
| ; > : And 
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Wieser 
Sn cows ihould put them to grais on theſe lands, &c. as in the original 


entf. grant, &c. 


That if this manner of grazing had been by preſcription or uſa 
no perſon but the inhabitants of antient meſſuages could be entitle 
to it; but it is otherwiſe appointed by the grant (a) of the donors; 
and that there is no colour of cofts (5) againſt the commiſſioners, 
who conteited nothing in their own right; not but that the Court 


- 


oppreſs, PER 


(a) Bazlis v. Attorney-General, (b) Aylet . Dodd, 2. Atk. 238. 
2. Atk. 339. Attornez-Gereral v. Burford «. Lenthall, 2. Ajk. $50. 
| Mi >» 8. Vezcy, 327. 6. Cour. Joucs v. Coxeter, 2. Ack. 400 
. ed) $. 3 1 8 OR ; 
r 


Caſe 33. Anonymous. 


Ifa Dutchmon be PHE TEST ATOR, who lived in Holland, and who was ſeiſed of 
e e e a real eſtate there, and of a conſiderable perſonal eſtate in 
and perſenat England, deviſed all his real eſtate to the plaintiff, and all his per- 
etate in Erg- ſonal eſtate to the defendant, whom he made executor, and died, 
fend, and deviſe But at the time of his death he owed ſome debts by ſpecialties, and 
ponds acl ſome by ſimple contract in Holland, and had no aſſets there to 
ron to g. en. ſatisfy thoſe debts, other than by his real eſtate, which, by the 
perſonal eſtate Cuſtom and laws of Holland, is made liable to the payment of debts 
Malt be firſt ap- upon ſimple contract as well as upon ſpecialties, if there are not 
| - upon fimp pon ſpe 

| ks 0 pay perſonal affers to anſwer the fame, eſpecially debts upon ſimple 

den ate contract for ſervants wages or for work done. | 8 


though real e- 
ſtate there is lia- 


ble to devts. * 


Now the creditors in Holland ſued the plaintiff there, to whom 
| the real eſtate was deviſed, and had a fentence againſt it, by virtue. 
—_ 8 whereof it was ſold for the payment of their reſpeQive debts. 


322. | Thereupon the plaintiff exhibited this bill againſt the defen- 
$ 3 dant. who was executor, and to whom the perſonal eſtate was 
cc Chan ea . . 
(3 A. z.), by the defendant for the Joſs he had ſuſtained in not bringing the 
| | Perſonal eſtate to Holland to diſcharge the dedts there in ajd of the 
real eſtate, | | 5 En 24 

fn exemplifi- Upon hearing this cauſe, the plaintiff prodyced an exemplifica- 
en i, tion of the ſentence in Holland, under the common ſeal of THE 
| Uncier the com. OT ATES, in evidence, without any farther proof that ſuch ſ:ntence 


<5 ſealof Tux Was given there; for which reaſon, 
be at vi, THe counsEp for the defendant objected againſt the reading 
| gence in a ſuit it; and this upon the authority of the caſe of Swinnerton u: 
in crancery.” Goddard, in the houſe of lords, where it was ſettled, that the exem- 
10 Co. 93. - Plification of any judgment or ſentence in any court, where the 
Bull. N. E. 226. Sayer, 297. 2. Vent. 170. 2. Lev. 108. Hard. 120. 1. Mod. 117. 2. Ld. Ray. 
JV e | 
om proceedings 
; "= 


And ir was DECREED, that every inhabitant who had three 


would have puniſhed them, if it had appeared they intended to 


dzvifed as aforeſaid, that he (the plaintiff) might be re-imburſed - 


= | 3 = 


aw r WE . ET TRY OR ET 8 
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proceedings were by different laws from the laws of Zngland, Anoxrnoue, 
ſhould not be given in evidence without farther proof. I hat caſe i 
was as follows: Stwiunerton being a Scotſman, and here in England, 
became indebted to Mr. Goddard, who obtained a judgment in the 
court of king's bench againſt him; thereupon Swinnerton retired _ 
to Scotland, where he had ſome effects; and Mr. Goddard got an 
exemplification * of his judgment here, which he produced in evi- * [ 67 ] 
dence before the lords of the ſeſſion in Scotland, upon a ſuit he 
brought there againſt Swinnerton ; but that Court would not 
admit it to be read without farther proof, but gave ſentence againſt 
Mr. Goddard ; who thereupon appealed to the houſe of lords here, 

and the ſentence of the lords of the ſeſſions was affirmed ; and in 
the affirmance of that ſentence a parallel caſe was cited, where ig 
an appeal from Jreland, for that THE LORD CHANCELLOR there 
had founded his decree on the exemplification of a ſentence given 

by the lords of the ſeſſions in Scotland, without any farther proof, 

that decree was reverſed in the houſe of lords here for that and for 


po other reafon, oh IG 
Ox THE OTHER $IDE it was inſiſted, that judgments are tranſ. 

| ferrable by exemplifcations from one court to another; and this is 

ſeen by daily experience, where judgments in the civil law cc : 

as in 4 admiralty, are transferrable to other courts, &c. ( a), 2 


Tae Couxr. The principal caſe differs from that of Swin, 
ner ton v. Goddard; for the plaintiff does not make the exemplifi- 
cation of the ſentence in Holland the ground of his demand, farther _ 
than to ſhew, that there was a ſentence there; for he muſt give the 
will and other proofs in evidence to make out his right, and then 
to ſhew-how he was damnified, The plaintiff 1 of a ſen- 
tence given in Holland, and certainly he muſt be allowed to prove, 
that there was ſuch a ſentence; and this is done by the exempliſi-— 
cation of it; and he does not found any demand here upon the - 
ſentence itſelf ; but it is only to ſhew the Court that he ſuffered - 
there; and he mult give other proof to ſhew, that it was occaſioned 
by the defendant, and in what manner ; for that is the ground of 
the complaint in this court, and not any wrong by the ſentence 
itſelf (6%. | | 2 | 

Now by the laws of Holland, all debts ſhall affect the real eſtate 
there; but it is there, as it is here, that the perſonal eſtate ſhall 
eome in aid of the real eſtate, and be charged in the firſt place; 
therefore the perſonal eſtate in this caſe ſhould anſwer the loſs the- 


(a) 1. Rog. Abr. 678. Bull. N. P. Ewer v. Jones, 2. Ld. Ray. 936. Bar- 
245. Cowp. 322. | . nardi v. Motteux, Dougl. 54 Bara- 
| (65) How far the ſentences of foreign ęelly v. Lewis, Park on Inſurances, 359. 
courts of competent juriſdiction are taken oneci wv. Woodham, Park. 362. 
notice of as conclufive evidence by the Saloneci v. Johnſton, Park, 364. Mayne 
courts in England, ſee Blackham's Caſe, v. Walter, Park, 363. Ladbroke v. 
J. Salk. 290. Burton v. Fitzgerald, Cricket, 2. Term Rep. 649. Galbraith 
2. Stra. 1078. Hughes v. Cornelius, v. Neville, Dougl. 6. tis. 
2. Sha. 227. Ray. 473 Skin. 59. | pL EIT 


plaintiff 
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vile all theret 4 and Lætitia their daughter, the wife being 


Michaelmas Term, 10. Geo. 1. In Chancery, 


Avexvsons. plaintiff ſuſtained by the ſale of the real eſtate, though that happened 
in adifferent dominion. | 1 8 


See Brook, "Therefore 11 WAS DECREED, that the plaintiff ſhould be re- 
6. Cuſtom," 43. imburſed. 5 © ; ay ; N 
TJ 
Caſe 34. * Acherley againft Vernon. 


If a teſtator de- Ts was a bill exhibited by Nager Acherley, A and his wife, 
iſter and heir at 


c and reſidue | : | 
& of his real and l. to Thomas Vernon, Eig. deceaſed. 


„ perfor ©> TRE n1LL ſets forth, that Thomas Vernon was ſeiſed in tail of 


4 ſtate to A B. 


4 G. and D. in ſome lands, and of other. lands for life, and was poſſeſſed of a perſo- 


$ truſt * and nal eſtate to the value of eighty thauſand pounds at the time of his 
afterwards death; and being fo ſeiſed and poſſeſſed, he made his laſt will in the 
e * year 1711 (a), and thereby, after ſome legacies given to particular 
* 3 and perſons, deviſed © all his real and perſonal eſtate to four truſtees 
4e confirms his (naming them) in truſt, that they ſhould permit the defendant 
« will, except t Bowater Vernon to receive the profits of his real eſtate for life, 
I in the altera- & remainder to his firſt ſon in tail, &c.; and that the ſaid truſtees 
. tons after & ſhould. lay out his perſonal eſtate in a purchaſe of lands; which, 


ag « when purchaſed, ſhould be ſettled to the ſame uſes, &c. ;” and 


that part of his he deviſed to his ſiſter (the now plaintiff) Ars. Acherley two hun- 
will whereby he dred pounds a-year during her life; and a little before his death 
appointed Cal in the year 1720 he made a codicih, and thereby confirmed his will 
ad requeſts E. except ſuch part as was by the ſaid codicil revoked ; and then be 
and F. to be two evoked that part of his will wherein ? Ar. Acherley (the now plain» 
of his truſtees, tiff) and one Mr. Vernon were made truſtees, and appointed Ar, 
and deviſes his Nec and Mr. Nicholls: to be his truſtees; and deviſed to his niece 
real eſtate to 7 -titia Acherley ſix thouſand pounds, and declared, that the fam 

them according- W n . ne 
ly ; this is only and the annuity of two hundred pounds a-year, which, by his will, 
Aa revocation as he had deviſed to his ſiſter for life, ſhould be in lieu of all demands 
to the appcint- they or either of them might claim of, or unto, all or any part of his 
ment of the wo real or perſonal eſtate; and upon condition they ſhould releaſe to 


| Eruſtee3, and not his {aid truſtees all their right thereunto ; and all the reſt of his 


ot any other part 


of the wil. lands which he purchaſed ſince the making his will, and all other 


; his real eſtate, he deviſed to his ſaid truſtees, to be ſettled according 

8. | > 10. Mod. : . 195 * Il 7 5 2 ; W 
5. C. 2. Eq: ab. The plaintiffs by their faid bill inſiſted, that by this codicil the 
72 EY teſtator had reveked a great part of his will, and had made no other 
Wms. 583.  Ciſpoſition of what he had revoked, and conſequently that the fame 
S. C. Comy.3$1. eught to deſcend to the ſaid Ars. Acherley as his heir at law; 
5. C. 3. Bro. AD THAT having purchaſed ſome fee-farm rents, iſſuing out of 
P. C. 107. the manor of Hanvury, and having entered into articles for the 
purchaſe of ſeveral lands lying in the counties of H/orcefter, War- 
* 69 ] week, * and Leice/ter, ſince the making his ſaid will, the ſaid rents 
and the lands which reſted in articles would not paſs by the deviſe 
(a) See the will and codicil verz fully trated, 3. Brown's Cafes in Parl. 107. 
. $4 ? 0 
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Michaelmas Term, 10. Geo. 1. In Chancery. 


of * all the reſt of his lands, &c.” in the wag j and therefore Acxearry 


muſt likewiſe deſcend. —ANnD THAT the. ſaid teſtator had ſome 
valuable manuſcripts of caſes decreed in the court of chancery whilſt 
he attended that court, which the plaintiffs now claim as their right, 
in order to have them publiſhed in the beſt manner, as a monument 
of his great learning, to be tranſmitted to poſterity ; and that it is a 
right veſted in them before any other perſon whatſoever, being his 
heirs at law; and therefore ſhall deſcend to them in nature of heir- 


jlooms. 


The defendant Bowater Vernon by his anſwer confeſſes the will, 
2nd that after the making thereof the teſtator bought ſeveral lands, 
and entered into articles for the purchaſe of more, and that part of 
the purchaſe-money was paid: and having increaſed his perſonal 
eſtate, he made a codicil, as ſet forth in the bill; but inſiſted, that ſo 
much of his eſtate as reſted in articles ſhall paſs in equity by the 
deviſe of © all his new-purchaled lands“ in the codicil ; and fo 
ſhall the fee-farm rents iſſuing out of the manor of Hanbury ; for 
that they were afterwards merged in the purchaſe of that very 
manor by the teſtator himſelf, who at the time of his death, and 
long before, was lord thereof. And farther infifts, that by THE 
coDICIL none of the deviſes in the will are revoked, but rather 
confirmed ; but if it ſhould be a revocation of what was deviſed 
by the will, yet the lands hall paſs by that clauſe in the laſt part of 
his codicil, where he deviſed “ all the reſt of his lands, &c.“ to his 
truſtees, &c. ; ſo that he left no part of his eſtate, either real or 
perſonal, undiſpoſed.— And as for the manuſcripts, he ſubmits to 
the opinion of the Court, whether the truſtees ſhould have the 
publiſhing them, to whom the teſtator had entruſted the reſt of his 
real and perſona] eſtate, | : 


© The other defendant, Ars. Vernon, the widow of the teſtator, 


by her anſwer. ſays, that he left her an annuity or rent-charge of 
one thouſand pounds a-year- during her life, beſides what lands 
were about his houſe at Hanbury, whillt ihe lived therein nine 
months in every year, and the. houſehold goods and furniture of his 
houſe in London, which ſne inſiſts to have ſecured to her as the 
Court ſhall think fit. * She likewiſe claims two hundred pounds 
which was left to her by her father Sir Anthony Keck to be laid 
out in what ſhe thought fit in remembrance of him; which two 
hundred pounds ſhe believes was received by the teſtator, and 
therefore infiſts to have it ſatisfied out of his perſonal eftate.— 

And as for the manuſcripts, ſhe claims them as part of the teſtator's 


houſhold goods deviſed to her for her life ; fo that ſhe inſiſts on 
her right to them, that they may be publiſhed for the credit of the 


teſtator, and not that ſhe claims the leaſt benefit by them. 


There was A CROSS-BILL exhibited againſt the plaintiffs in the 
original bill, which charges, that Mr. A. herley and his wife have 
received the annuity of two hundred pounds a-year deviſed to the 
wife on the condition mentioned in THE COPMLICIL ; fo that the 
are thereby concluded from any farther demand of the teſtator's 
SE os eſtate, 
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ACHERLEY eſtate, but ſhall be obliged to perform the condition and releaſe 2; 
egirſe therein is directed. And farther, that the legacy of fix thouſand 


eee Ce OE er 
- 2 e „n 


. . 


rn 
5 5 ren —_ - 
EY 
* 


3 n pounds deviſed to the plaintiff Lætitia is ready to be paid on the | 

| 3 condition aforeſaid; and therefore that ſhe ought to determine her l 

"ii election, whether ſhe will accept the legacy upon the ſaid condi. : 

nl tion, or renounce it, and take what benefit ſhe may have by her 5 

title to a diſtributive part of the teſtator's perſonal eſtate. 0 
, 4. The queſtions ariſing upon theſe pleadings were: 

Fixsr, Whether the revocation in the codicilof that part of the 60 

will where Mr. Acherley and Mr. Vernon were made truſtees, and n 

appointing others, had revoked all the diſpoittions in that clauſe of . 

SECONDLY, Whether the lands which the teſtator had article : 

to purchaſe, and likewiſe the fee-farm rents of which he was ſeifed, EL 

and which were not mentioned either in the will or codicil, ſhall ; 

Pals by the deviſe of his I inds in the codicil. 8 Fl 

Tump, The teſtator having both freehold, leaſehold, and h 

copybold lands, and having in his will declared a truſt only of his a 

Freebold and leaſehold lands, without mentioning his capyhzls;, 7 

whether any truſt thereof ſhould reſult to the benefit of the heir p 

at law, | The | "A K 

As to THE FIRST POINT, _ © 

IT was ARGUED for the plaintiffs, that by revoking that part ſe 

of his will where Mr. Acherley and Mr. Vernon were truſtees, he d 


| had revoked all the diſpoſitions in his will, becauſe they, were 
4 71 ] truſtees in all of them, for he did not revoke * the truſt to them, f 
but that part of his will where they were truſtees, which is every c 

part; for they were concerned throughout the will; and though WF © 

by the codicil he deviſed the < reſt of his lands to Mr. Keck and WY * 

« Mr. Nicholls,” yet he having declared no truſt thereof, they ſhall c 

be feiſed of a reſulting truſt for the heir at law. It is for his bene- 4 


| fit that revocations are favourably conſtrued, to bring back the f 
| eſtate to him; and the ſame words in a limitation of an eſtate have Ma * 
' been enlarged in favour of the heir at law, and ſtrengthened in the V 
_ conſtruction when againft him: as for inſtance; in the caſe of e 
_ Nattingham v. Jennour (a). So where a man releaſes part of 2 
!FY bond, it is a releaſe of the whole bond; and by the ſame reaſon, 
|: g a revocation of part ſhall be a revocation of the whole (5). . 
1 * foe : 
1 4 | (a) This was a deviſe of lands to his ſe- than want of fuck ie, becauſe the ſecond | l 
| 1 cond ſon, and Lis beirs for ever, and tor wars fon could ne vir die without heirs, io kng 5 
TE euch heirs, then to the right heirs of the as his brothers, cr any heirs of his father, 6 
{5 . teſtator, who died, and fo did the ſecond were living; theretcre the heir at law, I 
1 ſon without ifTug, living his elder brother : in this caſe, ſhall take by detsent, and noi 
is 1 Adjudged, that the ſecond ſon had an by the will. Salk. 233. | 2 
3 4 Eliate-tail, and no more; becauſe theſe (5) Co. Lit. 265. a. Cro. Jac, 360. 


words, and jor want of jack beirs, are void 487. 2. Mod. 281. 
in out ot lin. itat:or, and import ne niere | | 
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As to THE SECOND POINT, | If + man deviſe 
alt his real and 


It was argued, that by the deviſe in the codicil of the lands pur- perfonat eftate 
chaſed ſince the making his will, the lands for which he had arti- to truſfees, and 
cla ſhall not paſs, either in law or equity, as this cafe ſtands, be- *<rwards pur- 
cauſe the time of conveying them to the teſtator was not come n 
before his death, ſo that he had no conſummate equitable intereſt af, Rags 0 
therein, and conſequently could make no diſpoſition thereof (a). and ci; for 

Nor ſhall the e- farm rents paſs by a deviſe of © all his lands rag gg I — 
« ſince purchaſed,” for there are no deſcriptive words thereof to Part of the 8 
make them paſs {b). Beſides, rents“ cannot paſs by a deviſe of chaſ&-money, 

« lands, unleſs where the teſtator had no lands, for in ſuch caſe but before the 
they ſhall paſs, to make the words of the will operate ; and as for — 3 
the fee farm rents which iſſued out of his own manor, they were — ONES 
| not extinguiſhed, but only ſuſpended during his life, for they could he deviſes « 1 
| not be merged, becauſe his wife had an intermediate eſtate for life „ the fands by 
in the manor. Now to conſtrue that © rents“ ſhall paſs by a £ me purchaſed 
deviſe of © lands,” is a very hard conſtruction in favour of a vo- pay: e e 
luntary deviſee againſt an heir at law, and there is not a caſe in © 5 a 
any law- book to warrant it. It is true, there is a cafe in Leo- * truſtees in 
| nard (e) where it was held, that by the deviſe of a manor the rent « cee vam- 
paſſed, but it was becauſe the teſtator had nc other right * in the & ed, wand then 
manor but this rent; and therefore the deviſe had been void if the [ 2 ] 
rent did not paſs. But if it ſhould be objected, that by a deviſe of 7 
« lands“ all his intereſt therein would pals, this is contrary to revokes the will 
ſeveral reſolutions in the law (d). Beſides, where the e e . - - 5 
doubtful, the heir at law ſhall not be diſinherited (e). If it ſhould Points 2 8 
be likewiſe objected, that upon an glegit de medietate terre, by the 55 the fee- 
ſtatute of Iefminſter the n e rents” were extendible e 1 
caſe in Cro. Eliz, (J) doth not warrant it; therefore no inference 8 
can be made from thence, that by a reaſonable conſtruction © rents“ the pos — 
ſhall paſs in a will by a deviſe of © lands.” Now in that very not completed 8 
caſe in Croke it is ſaid, that a rent- ſeck would not be extegdible; we time of bis 
and ſince the ſtatute gura emptores terrarum, if a man — 8 death, and alſo 
fee, reſerving a rent, this is a rent- ſeck in a ſubject, becauſ — 4 
tenure cannot be created at this day, and every fee-far „ 
-Iarm rent, paſs; for the 


when granted by the king, becomes teck, and therefore not to be , a r4ut- 


extended, fication of his 
: |: cul, 5 
(a) Roe v. Fludd, Fort. 184. _— - Owen, 155. 1 1 2. Pr. Wms. 32 5. 


(5) But fee the cafe of the Counteſs 1. Bro. C. C. 437. 1. Pur .Fr. Wau 168. 
of Bridgwater ©. the Duke of Bolton, () A neee 4 teſ Dougl. 716. 
that fee-farm rents which the teſtator had tator be ever fo apparent, the heir at! 5 
contracred for at the time of his death will muſt, of courſe, nein ankle es : 
pate by a deviſe of . all my real and per- is given to fomebedy elſe, per 1525 

ſonal tate. 6. Mod 106. S. C. MANSsTIEZTD, Gafſkin | Gaſkin Cow 
1. Eq. Abr. 177. S. C. 1. Salk. 236. 661.— See <ifo Moor, 7. 5 3 
: . ; n Cafe, 2. Vern. 346. | MS th 

Leon. 41. S. C. Owen, 88. A IS”, Bs 
-{4) Eut ſee Cro. Jac. 146. Cro. Eliz. V 636. 
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Ih a 22 As to THE THIRD POINT, | | | | 
—— It muſt be admitted, that by a deviſe of © all his lands,” thoſe 
d lands, copyholds which have been ſurrendered to the uſe of the will ſhall 


_ deviſe 4c all bis paſs to the truſtees (a); and fo it will by the words * all his real 


4 _ —_ to ec and perſonal eſtate,” but there is no manner of truſt declared, 
without men. either in the will or codicil, of his copyhold lands. The only 
tioning his copy- words in the will by which any truſt is declared are, © as for and 
belds, yet if it “ concerning my freehold and leaſehold eſtates, the ſame ſhall be 
Pear by a co- « to ſuch truſts, &c.;“ which words © freehold and leaſehold“ 
3 = is excluſive of the copyhold : fo that he having declared no man. 
tion of the tet. ner of truſt of his copyhold eſtates, the truſt thereof muſt veſult to 


tator, the copy- the benefit of the heir at law. It is true, by the ſtatute of 


Holds ſhall paſs Frauds (5), all truſts not manifeſtly ſhewn by ſome writing are 


accordingly, and made void; but this mult be intended of an expreſs declaration of 
nat reſult to the | | 3 2 8 N > 
keir ar law, truſt, and not of any implied or refulting truſt; and this appears 
| by another paragraph of the ſame ſtatute, whefe the teſtator's 
intent is to be no farther admitted than it is expreffed in the afore- 
aid limitation of a truſt to a ſtranger (e); therefore if his intent 
is doubtful, it ſhall be conſtrued for the benefit of the heir, becauſe 
all the truſt not diſpoſed muſt reſult to ſuch heir; ſo that if the 
Court ſhould be of opinion, that the will is not revoked by the 
codicil, this copyhold muſt defcend. But admitting no truft is 
| declared of the copyholds, it can be no imputation upon the cha- 
82 [ 73 ] racter of the teſtator to fay, * he made a will, and did not appoint 
 whattruft his truſtees ſhould have in the lands he deviſed ; for as 
great a man as he was in law, anther as great as he hath made 
very ftrange bequeſts in his will, and that was 8ERIEAN Y May- 
NARD ; and probably it might be the deſign of thoſe great men to 
exerciſe the wits of thoſe of their own profeſſion * it was clear, that 
this was intended by THE SER JEANT, for after ſome very unuſual 
diſpoſitions in his will, he takes notice, that ſome men might 2dmire 
at it, but that he did not care, valet quantum valere poteſt. 


Ox THE OTHER SIDE it was argued for the defendant : 


As to THE FIRST POINT, That the principal point in this cafe 
was, Whether the codicil was a revocation of his will; and his 
Counſe] infifted, that 1t was not, for it was no more than an 
appointment and ſubſtitution of other truſtees in the room of thoſe 


(a) Ccodwin v. Goodwin, 1. Vez. (c)] By 29. Car. 2. c. 3. ſ. 7. it is pro- 
226. Haſclweod . Pope, 3. Peer. Wms. vided, “ That where any cenveyance 
322. Tencril v. Smith, 2. Atk. 83. mall be made of any lands or tenements 
Sm.th v. Baker, 1. Atk. 386. « by which a truſt or confidence ſt:all or 

(6) By 29. Car. 2. c. 3. f. 7. All „ may ariſe or reſult by the implication 
ac declarations cr creations of truſts or © or conftrection of1:w, or be transfer- 
« confidences of any lands, :enements, * red or extinguiſhed by an act or ope- 
c or hereditantents, ſhall be manifeſicd * ration of law, then ſuch truſt or confi- 
& and proved by ſome writing ſigned by © dence ſhall be of the like force and 
c the party, W is by law enabled to «© effect as the fame wouid have been 
4 declare ſuch truſt, or by his laſt will in 4 if this ſtatute had not been niade.“ 

4 Writing, cr elſe they ſhall be utterly a = 
& void and Of nub Red,” 


* 
„ 


whom 


er — — n.“ 


Michaelmas Term, 10. Ged. 1. In Chancery. 


whom he had appointed before by his will; there are no expreſs 
words to revoke it, and a revocation ſhall be no more intended 
than the diſinheriting an heir, for that mutt be by expreſs words, 
and ſhall never be intended. Now according to ſuch conſtruction, 
which is contended for on the other fide, this codicil would revoke 


— 


Vra NON. 


itſelf; for by the firſt part of it he confirmed the deviſe to his firſt 


truſtees, and afterwards revokes the truſt to two of them, which is 
very inconſiſtent; but it is a more natural conſtruction, that he 
revoked their eſtate in the truſt, and appointed two other truſtees 


to the ſame truſts, as before by his will. But by the whole courſe 
of the will it does not appear, that the teſtator intended any part of 


his eſtate ſhould deicend on his heir at law; therefore the will is not 
revoked by the codicil: if it ſhould, then the annuity of two hun- 
dred pounds a-year-given to his ſiſter and heir at law is revoked, 
and fois the fix thouſand pounds given to his niece, becauſe it was 
to iflue out of the lands; but neither of them are revoked ; and 
thoſe ſpecific legacies are ſufficient to exclude them from any right 
they may have to the perſonal eſtate of the teſtator; like the caſe 
of Bethell v. Berbell(a), lately at THE ROLLS, where a man deviſed 


| one ſhilling to his heir at law, this was adjudged an abſolute 


excluſion from any right he might claim to the teſtator's eſtate. 


It was inſiſted on by the will, and argued for the plaintiff, that 
the manuſcripts ſhould deſcend on the heir at law as heir- looms ; 
but it cannot be preſumed that the teſtator deviſed them to his 
truſtees to be ſold, and the money to be laid out in a purchaſe, &c. 
for they are not in their nature * a perſonal eſtate for any ſuck pur- 
poſe, and the heir at law has no pretence to have them as heir- 
looms, for thoſe are by cuſtom (5); but there can be no title by 
cuſtom to theſe manuſcripts, becauſe the teftator gave them a 
being, for they had none before his time. 


As to THE SECOND POINT, Whether the lands which the teſta- 
tor had articled to purchaſe, and the fee- farm rents, ſhall paſs by 


the deviſe of his lands in the codicil; 


Ir was ARGUED. for the defendant, that they would paſs. 
And firſt, as to the lands which he had articied to purchaſe, thoſe 
lands muſt be either a real or perſonal eftate ; it will be abſurd to 
ſay they are neither; and if they are either, then there are ſufficient 


*[74] 


words in the codicil to paſs them; for the teſtator takes notice 


therein, that he had purchaſed lands ſince the making his will, 
which word «lands” ſhall extend as well to thoſe for which he had 


articled as to others which were actually conveyed to him, and 


ſhall paſs by a deviſe of his “lands; as in ſome caſes by a deviſe 
of © all his free lands, a & portion of tithes“ was adjudged to 
paſs. So in the principal caſe, the word “ lands“ ſhall extend to 


all Hates whatſoever : therefore the © rents” which he had pur- 


chaſed fince the, making his will ſhall paſs by the deviſe of his 
lands.“ Beſides, the lands for which he had contracted did not 


(a) Cro, Eliz. 810. Owen, 132. 2. And. 172. (5) Co. Lit. 18. 


1. Ander. 188. 
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Aenxxtxr all reſt in articles, for great part of the purchaſe - money was paid; 
in but the heir can have no right to ſuch lands if it is not a realty; 
and if. it is a real eſtate, then it may deſcend ; but whatever is 
deſcendible is deviſable, and here it is deviſed vy the words © real 
« eſtate; and though the time of conveying thoſe lands was 
not come, yet that will make no alteration of the cafe ; for the 
vendor is, from the time of the contract, deemed a truſtce for the 
purchaſer. : | | 


And as to the fee-farm rents, they ſhall be compriſed ina deviſe 
of his lands, eſpecially thoſe rents of that nature which iſſued 
out of his own lands; for the intervening eſtate made to the wife 
of the teſtator for life was by a deviſe of a ren:-charge to her of one 
thouſand pounds per annum for her life; and by her acceptance 
thereof thoſe rents were merged in the reverſion, and then by a 
deviſe of © all his lands“ the rents will paſs. 


As to THE THIRD POINT. As to the teſtator's copyhold eftate, 

the objection is, that he having declared a truſt concerning his 

Freehold and leaſehold, and none of his copybolds, for they are not fo 

much as mentioned, whether a truſt thereof ſhail refult to the 

we 7 8} * heir at law? And it was argued, that it ſhould not, becauſe 

there are ſufficient words by which they will paſs, and thoſe are by 

a deviſe of © all his real eſtate.” Beſides, the teſtator never had 

the legal eſtate in thoſe copy holds, but it was others in truſt for him, 

which truſt he hath deviſed ; and the codicil is a republication of 

the will. Now there are authorities in point to prove, that copy. 

holds will paſs by a devife of his © real eſtate; as where a con- 

tract was made for the purchaſe of lands, ſome of which were 

copyholds, it was adjudged, that by a deviſe of his “ real eſtate, 

thofe copyholds would paſs in equity; and this was the caſe of 

Il badier v. Greenhill (a). And ſo it was held in the caſe of 

Davy v. Beardjham (b), that copyhold lands would pals by the 
deviſe of his lands, if the deviſee claimed them in time. | 


How a lexacy There was ANOTHER OBJECTION made in the behalf of the 
given t in leu plaintiff as to that clauſe in the codicil where the teſtator directed, 
>. vga that what he had deviſed to his ſiſter in the will ſhould be © in lieu 
druch. © of all demands ſhe might have out of his eſtate,” that this clauſe 
might be ſatisfied by intending ſuch demands as ſhe may have in her 

own right. But in anſwer to this objection, it is abſord to ſay a 

thing ſhall be intended when it is plainly expreſſed ; and here the 

words are, in lieu of all demands; neither doth the plaintiff 

pretend to ſhew any particular demands ihe had to the eſtate, which 


5 — — TATA 
— I F 7 


VxzanxoNn. 


(a) 2. Vern. 679.—See alſo Prece= before admittance z it was decreed, that 
dents in Chancery, 320. the copyhold lands thall paſo, becauſe the 
(5) The teſtator had agreed for the tettator had a title in equity to recover 
purchaſe of a copyhold, ard purſuant to them, ard the vendor ſtco1 ſe;fed for him 
that agreement a ſurrender was made out fill a legal conveyance could be made. 
of court to his uſe ; then he deviſed all 2. Chan Rep. 39.— Nor 0 former cui - 

6 his lands to R. 5. Sc. aid died tien. 1 RM 
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ſhe ought to have done (if ſhe had any) as an inducement to what Acx zar 
is thus objected in her behalf, _ 3 


ANOTHER OBJECTION was, that the teſtator could not deſign If an annuity be 
to ſeclude his ſiſter from having any ſhare of his eſtate by thoſe Sẽ˖n on condi- 
words in the codicil, where he takes notice that the deviſe of her « þ e _ 
annuity was upon condition ſhe ſhould © releaſe all her right to « 5 
« his eſtate,” becauſe ſhe being a ſeme covert, he very well knew © ſtate, it 
that her releaſe would not bar her. In anſwer to this objection, means a releaſe 
the word © releaſe” in this place cannot be otherwiſe intended bi fine. 
than an effectual releaſe to bar her, which muſt be by fine, and no og 


other releaſe. 3 


* The teſtator's widow being made a party to the bill, ſhe by og 71 the 
her anſwer, and now by her Counſel, inſiſted, that ſhe might have court of chance- 
ſome remedy for the rent-charge of a thouſand pounds a-year given 77 wil give 2 
to her for life, either by diſtreſs or otherwiſe, for ſhe could have fre, 4 7 e 
none by the diſpoſition in the will; and that ſhe might have a rent-charge de- 
decree for payment and ſatisfaction thereof, and of the arrears, and viſed to the wi- 
that a deduction of the parliamentary taxes might be apportioned dow ef the teſ- 
to this rent-charge, in proportion to the rents of the lands out of **** 
which it iſſues ; for that this being a rent-charge out of all the 
teſtator's lands, it would be in a great meaſure ſwallowed if it 
ſhould pay more taxes than ſo much, iſſuing out of lands of the 


value of a thouſand pounds a-year. : 


THEN HER COUNSEL INSISTED, that ſhe might be quieted in Money deviſed 
the poſſeſſion of the lahds which the teſtator had left her for life; to be kid out on. 
and that ſhe might have the legacy of two hundred pounds left to fPecial truſt 
her by her father's will, with intereſt, to be laid out in what ſhe DD OO 
thought fit,as a remembrance of him, this being a ſeparate legacy, 


and received by her huſband the teſtator, 


But as to this two hundred pounds it was objected, that the 
teſtator having received it many years paſt, and though for his 
own uſe and benefit, yet he ſhall not be taken as a debtor, becauſe 
he had deviſed his plate, jewels, and a legacy of five hundred pounds 
to her, beſides his coach and horſes ; and therefore it ſhall be pre- 
ſumed ſhe was paid ; for according to the ancient rule, debitor non 
præſumitur donare, fo that her long acquieſcence ſhews her con- 
ſent ; and if no proof could be made that it was laid (as it really 
was) in a piece of plate, there is no colour for intereſt to be paid 
8 it goa the property of that plate was in the teſtator whilſt 

e lived, | ; 


Thereupon Mr. Vernon, the defendant, conſented to pay the two 
hundred pounds, but without intereſt, _ 


THEN 1T WAS INSISTED for the widow, to have the manuſcripts 
as part of the teſtator's houſhold goods, which were deviſed to her; 
for though the perſonal eſtate is deviſed to truſtees to be ſold to 
purchaſe lands, yet theſe manuſcripts are no part of the perſonal 
eſtate, for they are not afſets to pay creditors, there fore ſhall not go 
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Michaelmas Term, 10. Geo. 1. In Chancery. 
over to the truſtees; and they cannot be heir-looms, for the reaſon 
—.. ! 

But the widow and the other defendant Bowater Vernon agreed 
in court to have them publithed between them, without any profit 
to themſelves. | | | | 


* Upon the whole matter it was concluded, for the defendant 
that if this will ſhould have ſuch a conſtruction as was contended | 
for by the plaintiff, then the teſtator, notwithſtanding all the pains 

he had taken to ſettle his eſtate, died inteſtate, and a his trouble 

was in vain; which is inconſiſtent with his character, who was an 
ornament in this court, where he attended, and who acted in all 
things with the utmoſt accuracy and exactneſs. But he acted in 
this as he did in all other cafes, and made fo good a will, that even 
artificial reaſoning is hardly able to raiſe the leaſt colour of doubt 
concerning it; fo that it is a little ſurpriſing it ſhould bear any 

manner of conteſt in a court of juſtice and equity. | 


: LasTLy, It hath been faid, that the heir at law ſhall not be 
diſinherited without plain and expreſs words for that purpoſe; 
but this faying is too general. It is true, if the words are doubt- 
ful, the heir ſhall ay e (); but if a man deviſe his lands 
to one, and in the fame will deviſe the fame lands to another, they 
are joint-tenants ; which ſhews, that the will is to be conſtruedas 
ene entire claufe, and not as different clauſes ; and by this means 
contradictions will be avoided in the conſtruction thereof. = 


TB Count. The principal queſtion in this cafe is, Whether 
the cedicil revoked the will, and ſhall be taken as a courſe of 
different words and phraſes, or as one entire ſcheme conſummate 
by the ſealing ?—And as to that matter, Ir WAS HELD to be the 
beſt way to conftrue one part thereof with the other, as one entire 
ſcheme (5), and which was —_ on and conſidered by the teſ- 
tator at one and the fame time. It is abſurd to fay, that the reves 
cation in the codicil of an immaterial circumſtance in the will 
mall revoke the whole will, for it is no more than a revocation of 
part of his will, by which he had appointed two perſons to be 
truſtees, and appointing two other in their room; it is as if a 


perſon ſhould ſet forth in a codicil, that T. S. whom he had appointed 


to be his executor, ſhould not be his executor x this could nevet 
be taken as a revocation of the diſpoſitions in his will. Now here 


the teſtator by his codicil appointed two others to be truſtees, and 


*[78] 


(3} Lich, 39. 6 278. x36. 


he deviſed to them accordingly ; this muſt be intended as joint» 
tenants of the truſt with thoſe already named in the will; for the 
words © other truſtees” imply fome not before named (c). 


* As to the lands for which the. teſtator had contracted, the 
owners thereof continue tuttces for the teſtator until conveyances 


(a) 2. Vern. 340. , (.) See Willett v. Sandford, 1. Vezey, 
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are executed (a), and he might compel them to convey accord- Acnrzrze. 
ingly 3 and therefore they ſhall paſs by this deviſe, though he had 2 5 
bought other lands which were actually conveyed to him; anc-g 
this was never made a queſtion in this court before: and as for 
the objection, that what reſis in articles was neither lands or 
money, this is of no manner of weight, and therefore it deſerves no 
anſwer (5). 
As for the fee-farm rents, a deviſe of © lands“ is ſufficient to 
ſuch * rents, or any other right out of lands; and therefore 
where there is ſuch a deviſe (as in this caſe) they ſhall not deſcend 
to the heir, eſpecially ſince it appears on the face of this will, that 
the teſtator had deviſed two hundred pounds a-year to the heir dur- 
ing life; and then in the codicil he takes notice, that his heir had a 
ſufficient proviſion made for her, and ſays, that it ſhall be all which 
ſhe ſhall have, and that on condition ſhe ſhould releaſe all farther 
demands out of his eſtate both real and perſonal. RIOT: 


And this codicil is a good republication of his will (c). Now 
as to republications, there is ſome difference between real eftates, 
which will not paſs without it, and the conſtruction of a deviſe of 

erſonal eflates, to make them paſs without it, which conſtruction 
is on the ſtatute of Wills (4), which introduces a new method of 
conveying eſtates, viz. © That any perſon having lands may diſ- 
. © poſe thereof by will;“ and this is founded on the reaſon of the 
common Jaw, that a man cannot 1 what he hath not, as the heir 
in tail cannot grant or releaſe to diſcontinue the eſtate-tail. Now 
admitting that “ rents“ will paſs by a deviſe of «lands,” yet the 
teſtator had not thoſe lands to deviſe, becauſe the time of conveying 
them was not come. It is true, this objection was made, but it is 
of no weight, becaule, as hath been oblerved already, the vendors 
are truſtees for the purchaſer until a conveyance could be made. 
Beſides, a man's mind may change when he grows rich ; and fince 
the {tatute of Frauds, a republication mult bg in writing. 


(a) See Chapman v. Tanner, 1. Vern. 2. Atk. 169. Oldham . Hughes, 
267. Walker v. Preſwick, 2. Vezey, 2. Atk. 453. Pullen v. Ready, 2. Atk. 
622. Pollexfen v. Moor, 3. Atk. 273. 590. Guidot v. Guidot, 3. Atk. 254. 
Fawell v. Helis, Amb. 724. Blackburn Pultney v. Earl of Darlington, 1. Brown 
v. Gregſon, 1. Bro. C. C. 420. Cater C. C. 224. Raſhleigh v. Maſter, 
v. Earl Pembroke, 2. Brown C. C. 284. 3. Brown C. C. 99. Whitaker v. Whit- 

(5) If a pexſon article to buy certain aker, 4. Brown C. C. 31. But where 
lands, he thereby becomes ſeiſed thereof A deviſed all his real and perſonal 
in equity, and they will paſs by a ſubſequent e eſtate, and afterzards articled to 
deviſe of „all his lands of inheritance.” purchaſe lands, and then died, the heir at 

Greenhill v. Greenhill, Prec. in Ch. 320. law was held to be intitled to this eſtate, 
S. C. 2. Vern. 679. S. C. 1. Eq. Abr. 174. as not paſſing by the will. Langford v. 
Green v. Smith, 2. Atk. 572. And Pitt, 2. Peer. Wms. 629. Allen v». 
where a man covenants to lay out a ſum of Allen, Moſeley, 262. Cotton v. Cot- 
money in the purchaſe of lands, and ton, 2. Ch. Rep. 138. 
ceviſes his real eſtate before hie has made (c) Powell on Deviſes, 653. 664. 
tuch purchaſe, the money to be laid out (d) 32. Hen. S. c. 1. and 34. & 39. 
will paſs to the deviſee. Ste Green v. Hen. 8. c. 5. — See alſo 1. Roll. Abr. 617. 
Smith, 1. Atk. 572. Lingen v. Sowray, Dyer, 143. Plowd. 344. 

2. Peer. Wms. 172. Beauclear v. Mead, | 
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Aenzzzzr As to the copyhold eftate, though the teſtator by his will hath . 
Exp declared only a truſt of his freehold and leaſehold eſtate; fo that no 
non, truſt is raiſed by the will, yet by the codicil he ſhews plainly, 
m— it was his intention to paſs a truſt in them, or to paſs them in 
truit, ; 


*T 79 ] * As to the releaſe, it is true, it is no conveyance, if nothing 
paſſed by the will; nor, as this caſe ſtands, is it any conveyance to 
| bar the heir at law of any demand to the teſtator's eſtate, ſhe 
being a feme covert; but he having declared in the codicil, that 
the ſhall have her annuity on condition ſhe releaſes, &c. this muſt 
be intended a releaſe by fine, ſo that it may be effectual, otherwiſe 
ſhe ſhall quit her annuity. | 


. And this will, as to the perſonal eftate, is good and perfect. 


THEREFORE IT WAS DECREED, that the original bill ſhould be 
diſmiſſed with colts, but the defendant forgave the coſts. 


And as to that part of this cauſe which related to the widow of 
the teſtator, eſpecially as to the two hundred pounds which was 
deviſed to her by her father to be laid out in ſomething in memory 
of him, it ought to be paid out of the perſonal eſtate of the teſtator, 
it bcing received by him, and for his own benefit, and the rather, 
becauſe he was executor to her father; and it is a miſbehaviour in 
him not to perform his will in every reſpect ; but it ſhall carry no 

Intereſt, becauſe it was to be laid out in ſomething for his remem- 
brance, which would have been no benefit to her huſband, the 
teftator, if laid out in his life-time, becauſe it was not for her 
ſeparate uſe, but was to be laid on a fpecial truſt, and to a parti- 

| cular purpoſe (a). | 

bo And as for the reſt of the widow's demands, the defendant is 

o ready to ſatisfy her as deſired. 


Afirmed in the houſe of lords. 


(2) A legacy for mourning carried in- caſes in which the court of chancery will 
| tereſt, Swinfen v. Scawen, 1. Vezey, not allow intereſt, ſee 2, Com. Dig. 
99. ; but not for a ſum uncertain, Fer- © Chancery (3. S.). 
rers v. Ferrers, Cafes T. T. 2. But for 
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* Hobſon againft Staneer. Caſe 35. 


A BILL was exhibited by the plaintiff to be relieved againſt a If a perfonupon 
A bond obtained by the defendant, and, as ſuggeſted, with- his marriage 

= out any manner of conſideration; and to have another _— png 

bond of eighty pounds, conditioned to pay forty pounds, to be eme ns 

delivered up to the plaintiff, the money being paid, and likewiſe tlement, yet if 

to be relieved againſt a ſettlement obtained from him by fraud, no fraud or in- 


without confideration, he being a weak man. Capacity appear, 
it ſhall not be 


Tu cAsk was, That the plaintiff married the daughter of the Woided by per- 
defendant, who was his firſt wife, upon which marriage thedefen- ſons claiming 


| ; . d - 
dant procured a ſettlement from him by fraud, which was by _—_ OE 
0 


ſettling part of his eſtate to the uſe of himſelf and his ſaid wife, ſettlement. 
for life, remainder to truſtees to preſerve contingent remainders, 8 
remainder to the uſe of Fo/bua Staneer, and his heirs, who was ,. me 42. 
the eldeſt ſon of the defendant, and brother to the plaintiff's wife, 1. vem 158 
and of other part of his eſtate to truſtees for two hundred years, to 1. Atk. 625. 
pay any money the plaintiff ſhould charge it withal, by way of le- 2. Com. Dig. 
gacies, or otherwiſe, remainder to another brother of the plaintiff's ** Chancery“ 
wife, and to his heirs for ever. But the defendant, his father, (2. T. 15.). 
took care to have a grant from him of that power which he had to 
charge the eſtate; and his mother-in-law procured another grant 
ä | | , | from 


 Honzon 


ag 


STrAN EER. 
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from him of one hundred pounds, to be paid to her after the death 
of his wife, which was recited to be in conſideration of the love 
and affection * he had for his wife, who was her daughter; and 
they obtained another bond of him of eighty pounds, conditioned 
to pay forty pounds, without any manner of conſideration ; there. 
fore he inſiſted, that this ſettlement and both the bonds ought to 


de ſet aſide; and a ſecond ſettlement which he made on his now 


wife, upon his ſecond marriage, and in conſideration of her por. 
tion, might be eſtabliſhed and made good. 


The defendant anſwered, that the plaintiff having married his 
daughter without his privity or conſent, he was at firſt very much 
diſpleaſed, but afterwards was reconciled, and took him and his 
wife into his houſe, and paid ſome of his (the plaintiff's) debts, 
and had done other ſervices and kindneſſes for him and his wife, fo 
that he (the plaintiff) was indebted to the defendant in the ſum of 
one hundred pounds and more; and that in conſideration thereof, 
and of the love and affection which he did bear to his wife (a), 
who was now dead, he made the ſaid ſettlement, which he inſiſt- 


ed on to be good, and not to be ſet aſide (5). | 


The fingle queſtion upon the proofs was, Whether this ſettle. 
ment ſhall be ſet aſide, either for want of capacity in the plaintiff, 
or for that it was a voluntary ſettlement (c)? „ 


And as to that 1T was ARGUED for the defendant, that the 


witneſſes for the plaintiff had not ſhewn one ſingle inſtance of his 


weakneſs, but generally, that he was a weak man; when the wit- 
neſſes produced by the defendant prove, that he was a perſon ſuf- 
ficient to manage his own buſineſs and eſtate; and certainly it is 


not neceſſary, that every man who makes a ſettlement ſhould be 


after the death of his wile, 


Rep. 173. Villers v. Bramont, 1. Vern. RE 


an ingenious or a learned man, for it is ſufficient if he is of an 
ordinary capacity; therefore this ſettlement ought not to be ſet 


aſide for any incapaci'y in the plaintilf, 


Neither ought it to be ſet aſide as a voluntary ſettlement to make 


room for another upon the plaintiff*s ſecond marriage, becauſe the 


ſecond ſettlement was obtained upon no better confideration than 
the firſt (d), which was had without any manner of fraud or cir- 
cumvention; and ſo far from it, that it was proved the plaintiff 
always intended, if he had no iffue, that his eſtate ſhould go to 
the relations of his wife; and that ſuch his intent continued even 


(a) Stiles v. Attorney General, 2. Atk, 100. Clavering v. Clavering, 2. Vern. 
1 52. | 5 4173. Taylor v. Jones, 2. Atk. 601, 

(5) That equity will not carry an Watſcn v. Routledge, Cowp. 705. 
agreement into execution without a va= (4) Allen v. Arme, 1. Vern. 365. 
juable or meritorious confiderat.on, ſee Clavering v. Clavering, 2. Vern. 473. 
Calmay v. Sorrell, 3. Brown s C. C. 12. Young v. Ccttle, 1. Peer. Wms. 102. 

(c) See Gooowin v. Goodwin, x. Ch. Hawes v. Wyatt, 3. Erown C. C. 156. 


But 
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But if the Court ſhould be of opinion, that this is a voluntary 
ſettlement, yet the bill ougitt to be diſiniſſed for want of proper 
parties, becauſe Robert Hobſon, the plaintiff's father, who had 
the legal eſtate by the laſt ſettlement, is not made a party; beſides, 
the plaintiff ſhall not have any * remedy to ſet aſide the firſt, and 
to ſet up the laſt ſettlement, becauſe he has the ſame eſtate in botk z 
therefore he can have no pretence to complain in a court of equity 
for relief againſt one ſettlement in favour of another; ſuch an ap- 
plication as this * to be made by him who is aggrieved, and 
who hath an eſtate by one ſettlement and none by the other. 


Therefore it was inſiſted, that the firſt ſettlement was made on 
a good conſideration, for what can be better than marriage? and 
the remainders limited on the fame conſideration are good. 


As for the hond of eighty pounds, the defendant inſiſts, that he 
paid the money for the plaintiff's uſe at two payments, xc. 


On -THE OTHER SIDE it was argued, that this was a very ex- 
travagant ſettlement; in the firſt place, becauſe there was no man- 
ner of proviſion for the iſſue of that marriage; and though there 
was an eſtate limited to truſtees to preſerve contingent remainders, 
yet there are no remainders in the ſettlement; but the inheritance 
of all his (the plaintiff's) lands is ſettled on Jeſbua Staneer, his 


wife's brother; and in conſideration of love to his wife; for after 


the limitation to him (the plaintiff) and his wife for life, the re- 
mainder in fee of part of the eſtate is immediately limited to one 


of her brothers, and the fee of the other part of the eſtate is li- 


Honeox 
gaga 


STANEER» 
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mited to another of her brothers, with an intermediate term of 


years to truſtees, which the plaintiff might charge ; but care was 
taken to have a grant of that power which the plaintiff had to 


charge the lands, from the plaintiff to that brother, ſo that after 
all events he might be in as good a condition as his elder brother. 


Beſides, this eſtate being no more than fifty pounds a-year, and 
the plaintiff but tenant for life, there are other incumbrances ſet 
up by the defendant, viz. a grant of one hundred pounds to the 
defendant's wife at five pounds per cent. during her life, and the 
bond of eighty pounds, which is impoſſible for him to pay, having 
only an eſtate for life in ſuch a ſmall eſtate ; and this ſhews an ap- 
parent fraud on the face of the deed itſelf; and by this means the 
_ defendant will always have the plaintiff in his power to get any 
other writing from him to charge his eſtate, | 


As to the objection, that this ſecond ſettlement was made upon 


no better a conſideration than the firſt, the fact is quite otherwiſe, 
for it was made not only in conſideration of marriage, but of one 
hundred pounds, which the plaintiff actually received as a mar- 
riage-portion with his wife, „ 
But upon reading the ſettlement, it appeared to be thus: 
The eſtate was limited to Robert Hobſon the father of the plaintiff, 
his heirs and aſſigns, during _ lives of the plaintiff and his wife, 
G4 | in 


1830 
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Horses in truſt that he might employ the profits for the maintenance of 
the ſaid plaintiff and his wife during their lives, with remainders 
to the iſlue of that marriage with other remainders over, fo that 


the plaintiff had no eſtate by this ſecond ſettlement. 


Tux CourxT. The plaintiff has no reaſon to complain, be- 
cauſe it appears he is in a better condition by the firſt ſettlement 
than by the laſt, for he has an eftate for life by the firſt, and none 
by the laſt. And there being no fraud proved in obtaining the 

firſt ſettlement, nor any manner of proof of the plaintiff's incapa- = 
City, there can be no reaſon to ſet aſide the firſt ſettlement. 


But Robert Hobſon, the plaintif's father, who had the legal 
eſtate by the ſecond ſettlement, not being made a party to the 
bill, the plaintiff could have no decree, but had leave to amend 
his bill, &c, Go Does 


| 484 
SrAN IZE. 


Caſe 36. Evans againſt Hoſkins, and the City of Glouceſler. 


If a leaſe for [APY OAN COO, by licence from Xing Henry the 
years, worth Eighth, granted the lands in queſtion to the mayor and bur- 
ue Fg . geſſes of Glouceſter, in truſt that whenever the leaſe made by her 
ere, Babe, to one Partridge and Anne his wife ſhould be determined, they 
one of them, would make a new leaſe to them, or to the heirs of the ſaid Hr:ne 
upon afalſe ſug . at any time on requeſt, on payment of twenty marks, and under 
geſtion that a the yearly rent of twenty marks for the ſpace of thirty-one years, 
oy of _— and with ſuch clauſes and conditions as in the old leaſe ; and that 
the x5 ene of upon the expiration of ſuch leaſe of thirty-one'years, the defen. 
it, obtain an aſ- dants, the mayor and burgeſſes of Glouceſter, ſhould at any time, 
fignment of the on the requeſt of the heirs of the ſaid Anne, make a new leaſe to 


other's moiety , » 
for a- Jonfidera- them in manner as aforeſaid. 


tion of acl. e- The plaintiff Evans, and one Holeman Hoſtins, who was the 
8 * father of the defendant He/#:ns, were coheirs of the ſaid Anne 
e ag eu. Partridge, and he the ſaid Holeman Heſeins, in the year 1712, 
dulent, and or- got an aſſignment from the ſaid Eaus of his right without any 
der the aſſignee manner of conſideration ; therefore this bill was brought againſt 
to account for 2 the defendant Haſeint, the fon of the ſaid Holeman Hoſtins, to ſet 
SY of the {de the (aid alignment as obtained by fraud and impoſition on 
Prodth the plaintiff Evans, by miſinforming * him of the ſtate of his right, 
841 ang againſt the other defendants, the mayor and burgeſſes of 
5. C. 3. Eq Abr. Glouceſler, to have a leaſe made to the plaintiff Evans, and to the 
88. defendant Hoſkins, as coheirs to the ſaid Anne Partridge, and ac- 


Ante, 80. Ub fs x . . DES 
1. vem 06. Eording to the covenants in the original leaſe granted by the Lady 


4. Vern. 307. Cook to the mayor and burgeſſes of Glouceſter. | 

1 8 4999. The defendants by their anſwer acknowledge, that the plaintiff _ 
1 c. and the defendant Hens are coheirs to the ſaid Anue Partridge, 
0 and that the Lady Cozk made ſuch a grant to the mayor and bur: 


2. Com. Dig. geſſes of Glouceſter as in the bil] is ſet forth, and that leaſes have 
. been made of thoſe lands, purſuant to the covenants in the 

2. T. 1.) original leaſe, But that in the year 1712, the plaintiff Evans, in 
VVT... WG 
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conſideration of eighty pounds paid to him by Holeman Heſtins, 
| the defendant Hoſkins's father, affigned all his right in the leaſe to 
him the ſaid Holeman Hoſkins; and by another deed covenanted 


Hosxine 
AND THE 


that the ſaid Holeman Hoſeinsmight make uſe of his (the plaintiff's) -C:ry or 
name in taking a new leaſe of the city, &c. and that his name GLovensTERY 


might be put in the ſaid new leaſe, in truſt for the defendant Hf 
tins ; and that on eee the ſaid deed, the city made a new 
leaſe to the ſaid Holeman Hoſkins, without naming the plaintiff, 


but denies any fraud in obtaining the ſaid leaſe. 


The mayor and burgeſſes of Gloucefter likewiſe own the pedi- 


ee, the grant, and the truſt, as ſet forth in the bill; and that on 
23 them AN ASSIGNMENT, made by the plaintiff Evans, of 
all his right, they made a new leaſe to the ſaid Holeman Hoſkins, 
according to the covenants in the original leaſe, 


This being the caſe, THoSE WHO ARGUED for the plaintiff in- 
ſiſted, that leaſes had been made from time to time according to the 
covenants and clauſes in the original leaſe, and that the laſt leaſe 
granted to Haleman Hoſkins was in the year 1690, ang that the ſaid 

3 in the year 1712, made application to the plaintiff Evans, 
who was a ſtranger to this covenant, and informed him, that the 
city inſiſted on two hundred and fifty pounds fine, and on a con- 
ſiderable advancement of the rent; whereupon the plaintiff 


Evans being thus miſinformed, and not knowing but the leaſe in 


being would ſoon expire, executed this aſſignment in conſidera- 


tion of twenty pounds to him paid by the ſaid Holeman Hoſkins, 


and no more. It is true, the defendant Heins, who is executor 
of the ſaid Holeman Heſtins, pretends that this aſſignment was 
made in conſideration of eighty pounds paid to the plaintiff Evans, 
which * he denies : but admitting it was fo, it is a very ſmall con- 
ſideration for the purchaſe of ſuch a leaſe, the lands being worth 
above two hundred pounds a-year ; beſides, at the time of this aſ- 


ſignment, there were twelve years of the old leaſe unexpired ; ſo 


that a fraud appears upon the very face of the deed itſelf (a). 
Therefore it was infiſted, that the faid alignment ſhould be ſet aſide, 
and a new leaſe decreed to the plaintiff Evans; and that the de- 
fendant, as executor to Holeman Heoſrins, may account to the 
plaintiff for the profits of the leaſe received by his father Holeman 
N in his life-time, and by him the defendant ſince his father's 
cath, | 

On reading the proofs, it appeared, that there was no more than 
twenty pounds paid to the plaintiff as a conſideration of his aſſign- 
ing his right in the leaſe to the ſaid Holeman Haſęins; and that the 
benefit thereof was worth more to him than two hundred pounds 
a-year, and that twelve years of the old leaſe were unexpired at 
the time when he (the plaintiff) executed this aſſignment; and it 


(a) Cory v. Cory, 1. Vezey, 19. Kinchant, 1. Brown C. C. 369. 374. 
Oldin v. Sambourne, 2. Atk. 15. Voung Evans v. Liyllyn, 2. Brown C. C. 150. 
v. Peachey, 2. Atk..255. Kinchant . 1 Re 


appeared 


„ 
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Frans appeared by a letter which was proved to be written by the (iid 
againſt oleman Toſbine, purporting that he and the plaintiff were to 
| , Pay 
u ra two hundred and fifty pounds to the city, for a fine on renewing 
Aver the leaſe, when they were to pay only twenty marks, and np 
Gpouces TER. more. : | 


And all that the defendant proved was, that the lands were not 
of fo great a value at the time of the aſſignment as they were now, 
and that the city inſiſted on one hundred and fifty pounds for a fine: 
which is very true; but the reaſon was, becauſe Holeman Hoſ- 
ins would have a leaſe made to him excluſive of the plaintiff 
Evans, e 8 0 


Whereupon THE Court decreed, that this aſſignment ſhould 
be ſet aſide, and a new leaſe to be made to the plaintiff, and to the 
heirs of Heleman Haſtins, according to the covenant in the origi- 
nal indenture made between the Lady Jaan Cook and the city of 
Glouceſler and that the defendant, the executor of Holeman 
Hoſkins, ſhall account for a moiety of the profits during the ſaid 
Holeman's life, and ſince his death, and ſhall pay the coſts of this 

*[ 86 J 5 . CE 
Caſe 3. | HFHoſier againſt Read. 
Where an agree- THE PLAINTIFF exhibited this bill to have the defendant ex- 


ment by pw + ecute ſuch a leaſe as the Court ſhould direct. 
8 ee hay The caſe, upon the pleadings, was thus: 


| be executed Fon. 19 7 
thouzh not. in There was an agreement in writing executed between the 


writing. plaintiff and the defendant, by which the defendant was obliged 
Eq. Abr. 19. to take a leaſe of a farm of the plaintiif for nine years, at the 
2. Com. Dig. yearly rent of one hundred and forty pounds, and at the time of ex- 
„Chancery ecuting the faid agreement, the defendant averred, that he had a 
(2. C. 4.0. leafe of the great tithes of the pariſh of Calverton, and promiſed to 
2. Bro. C R. manure this farm with the ſtraw of the ſaid tithes when made into 
89. dung; that by virtue of this agreement, the defendant entered and 
| ploughed ſome paſture ground, and grubbed up ſome buſhes contrary 
to the ſaid agreement; for which ploughing and grubbing the plain- 
tiff demands ſatisfaction, and that the defendant might execute 2 
leaſe according to the ſaid agreement (a): That there was a meet- 
ing between them to execute a leaſe, but then the defendant in- 
filled upon ſome extraordinary conditions not in the written agree- 
ment; and that what chiefly induced the plaintiff to enter into 
this agreement, was the promiſe of the defendant to manure the 
lands with the ſtraw as aforeſaid. . 


(a) That where a man takes poſſeſſion 3. Atk. 4. Butcher v Stapeley, 1. Vern, 

in purſuance of an agreement, the Court 363. Lockey v. Lockey, Prec. Ch. 519. 
Will decree execution of it, ſee Clerk v. Walker v. Walker, 2. Atk. 100. Gun- 
Wright, 1. Atk. 12 Earl of Ayleſpu- ter v. Halſey, Amb. 586. Whitbread 
ry's Calc, Stra. 753, Lacon v. Mertins, +. Erockhurſt, 1. Brown C. C. 404. 417, 


— c The 
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The defendant by his anſwer confeſſed, that he agreed to take 
a leaſe of this farm, by which agreement the plaintiff was to repair 
the houſe, and outhouſes, and to build a new dairy-houſe, and ta 
ſink a well ; and that the defendant was to have liberty to plough 
up ſome cloſes, and to grub buſhes in others, which was in con- 
ſideration of ten pounds a- year advance of rent; and that accord- 
ing to this agreement, he is willing and ready to execute a leaſe, 
and ſays that the written agreement on which the plaintiff inſiſts is 
no more than a memor;ndum drawn by an attorney, and that the 
defendant had agreed to take a leaſe of the farm for ſuch a term, 
and under ſuch a rent, that the plaintiff agreed to let the defendant 
have the poſſeſſion, for that Lady-day was near at hand, and until 
he, the plaintiff, ſnould be ſatisfied that a clauſe in the leaſe, on 
which the defendant inſiſted, was uſual to be inſerted in leaſes there, 
which clauſe was, that the defendant was to covenant to leave the 
premiſes in good repair, the accidents by fire and tempeſt only ex- 
cepted, and unleſs that * clauſe was inſerted in the leaſe, the defe 
dant refuſed to fign it. | 


ut the plaintiff infiſting to have a leaſe executed according to 
the agreement in writing, and the defendant refuſing it for the 
' reaſon before mentioned, the plaintiff exhibited his bill to enforce 
the execution of ſuch leaſe. | 


Thereupon the defendant exhibited a croſs-bill, in which he ſet 
forth the agreement at large, as before in his anſwer to the original 
bill, and inſiſted, that the plaintiff might execute a leaſe accord- 


part. 


To which croſs-bill the plaintiff made anſwer, by which he 
confeſſed, that by the firſt agreement he was to put the houſes in 
repair, and to make a new dairy, and to fink a well; but that all 
this was to be done upon a ſuppoſition that the now plaintiff had 2 
leaſe of the faid tithes, as he affirmed, and would manure the farm 
with the ſtraw thereof; but denies that the plaintiff had any leave 
to grub up buſhes in conſideration of advance of rent, for that ten 
pounds a-year advance is no manner of. conſideration, the farm 
being very well worth one hundred and forty pounds, and ſo much 
the former tenant paid; but inſiſts on a leaſe in purſuance of the 
written agreement; and that there was no clauſe therein by which 
liberty was given to grub any buſhes in conſideration of advance 
nnn. 5 


There were two queſtions upon theſe bills, anſwers, and proofs. 


THE FIRST was, If the plaintiff in the original bill ſhall have 


4 leaſe according to the written agreement, or memorandum in 
i I 6 | 
SECONDLY, If he ſhall be obliged to execute a leaſe to the de- 
fendant, according to the agreement ſet forth in the anſwer to the 
Froſßb-bill, which was not in writing, that being loſt? 


* 


\ 


ing to that agreement, which he was ready to execute on his 


As 


Hos izt 
againſt 
Rpady 


Host 


S gain? 
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As to this matter, the caſe is thus: 


One Thompſon, an attorney, drew ſome heads of an agreement 
between the plaintiff and the defendant, which heads were now 


loft ; but this attorney, who was choſen by both parties, made oath, 


that the purport of them was according to the agreement ſet forth 
in the anſwers, both to the original and croſs- bills; and that in the 
leaſe of the former tenant there was a clauſe to repair, but fire and 
tempeſt were excepted, and that it is an uſual exception in leaſes 
there. . | | 


* Tt was likewiſe in proof, that when the parties met to execute 
a leaſe, there was no objection made by the plaintiff but only to 
that exception, and that the written agreement was no more than 


a memorandum, that the defendant being likely to be out of the 


farm he then held, and Laay-day coning on, it was thought con- 
venient he ſhould have ſome place to enter with his ſtock till the 


plaintiff ſhould be ſatisfied whether ſuch a clauſe was uſual in 
leaſes. | 


It is true, this memorandum refers to the firſt agreement, but 
the plaintiff in his anſwer to the croſs- bill confeſſes, that he agreed 
to moſt of the clauſes, but that it was upon other conſiderations, 
as he would now inſinuate. | 


In the caſe of Jones v. Sheriſße, there were heads of an intended 


leaſe taken by an attorney in writing; but upon proof that ſcme 


other clauſes were agreed on between the parties at the ſame time, 
this Court decreed, that thoſe clauſes ſhould be put into the leaſe, 
notwithſtanding the Counſel on the other fide ſtrenuouſly inſiſted 


on the ſtatute of Frauds, 


So in caſe of abſolute mortgages (which was the eld way of 
mortgaging eſtates) with a promiſe by the mortgagee to. make a 


defeaſance, which he afterwards denied to make, and inſiſted, that 


ſince the ſtatute of Frauds, 29. Car. 2. c. 3. he was not obliged 


to do, becauſe not in writing; but on the hardſhip of the caſe, 
and on the fraud, the Court decreed a defeaſance. 


ONn,THE OTHER SIDE ff was argued, that it would be of dan- 
erous conſequenee to admit this parol and pretended agreement to 
be given in evidence directly againſt this written agreement; this is 
a thing which could not be done before the ſtatute of Frauds, much 


leſs fince that ſtatute was made (a). Beſides, this parol agree- 


ment is inconſiſtent in its very nature, it being for leave to cut 
buſhes in a country where fuel is very ſcarce, and where many 
young oaks are preſerved by thoſe buſhes whilſt growing ; and 
therefore it was inſiſted to have a leaſe executed according to the 


written agreement. 


(a) Partridge v. Powlet, 2. Atk. 383. Patmore v. Morris, 2. Brown C. C. 219. 
Lake v. Phillips, 1. Ch. Rep. 110. Hare 2. Sherwood, 3. Brown C. C. 168. 
Irnham v, Child, 1. Brown C. C. 92. Jerdan v. Sawkins, 3. Brown C. C. 388. 


The 


Hilary Term, 10. Geo. 1. In Chancery. 


. The agreement being in writing, THE CouRT was of opinion Hosrzs 
not to make any decree againſt it upon a parol agreement ( a). againfl 


READ. 
But THE COUNSEL for the defendant infiſting, that it did not ſtand 
on the foot of a parol agreement, becauſe it was confeſſed in the 
anſwer to the croſs-bill (5); and it being fully proved by the at- 
torney who drew it, and no objections being * made to it but as * [ 89 ] 
aforeſaid ; | | 8 
Tae Cour, upon the reading the proof of the ſecond writing 
or memorandum, and finding it referred to the firſt agreement, 


diſmiſſed both the bills, but without coſts. 
(a) 2. Chan. Caſes, 142. (5) But ſee Whitchurch 5 Bevis, x ow C. C. 559. 


| Scurry and his Wife againſt Morſe. - 6 38. 
HIS was a bill brought by the plaintiff and his wife, who was , 1 
T the widow of Henry Bodily, to have an account of the per- e bill in 
ſonal eſtate of the ſaid Henry, and to be repaid ſome coſts the de- equity for an ac- 


fendant put them unto, by unneceſſary ſuits at lav. count againſt 
one CO-EXECUtGT 


The bill ſets forth, that the plaintiff Scurry was executrix of only, either as a 

the faid Henry Bodily, her firſt huſband, who likewiſe conſtituted craditer or as r:pe- 

the defendant Morſe, and another, as co-executors in truſt for his ©*©y gare 

widow, the now plaintiff, in order to aſſiſt her to recover the per- S. C. 2. Eg. Abr. 

ſonal eſtate ; but that the defendant Morſe now inſiſts to act as ex- 168. 252. 

ecutor alone; and farther, that the teſtator, Henry Bodily, her *. = Wms. 

firſt huſband, ſued the executors of Henry Bodily the elder, but 888 113 

died before the ſaid ſuit was ended; and thereupon this defendant is. ; 

Morſe proſecuted that ſuit to an account before A MASTER, but 3. Peer. Wms. 

then releaſed it; and therefore the plaintiffs now inſiſt, that the 33. 331. 

defendant ſhall account (a), or that the account taken before the ee _— 

maſter may be inſpected. | Ke TW 
The defendant by his anfwer ſays, that he hath done nothing but 

as executor to the teſtator Henry Bedily, and in truſt for his chil- 

dren, and that this ſuit ought not to be carried on againſt him alone, 

who is but one of the three co-executors, ſo that there are not 

proper parties before the Court. „ | 


IT was ARGUED for the plaintiff, that though there were three 
co-executors, yet the plaintiff might releaſe one, and demand an 
account againſt the other of ſuch part of the teſtator's goods as 
came to his hands, which demand was now made of the detendant, 
who was only a truſtee for the plaintiff. b | 


THe Cour was of opinion, that the plaintiffs could not ſue, 
as creditors, one executor without the other, nor as reſiduary 
legatee. | SN - 

So the bill was diſmiſſed for want of proper parties (c). 


| (4) 2. Eq. Abr. 6. | 50. S. C. 3. Ack. 341. Plunket v. 
(e) See Aſhburſt v. Eyre, 2, Atk, Pynſon, 2. Atk. 52, | 
| Dawſon 


af 1 - Hitary Term, 10. Geo. 1. In Chantery; 


Caſe 30. _ ©. ® Dawſon apainft Chater. 


The court of AN ESTATE was deviſed to . P. who exhibited this bill againſt 
chancery will 


Not make a de- ; 
cree on a bill for will of the teſtator. 


eee The defendant, by his anſwer, denied the making any ſuch will 
kei- at l, who 25 in the bill is ſet forth; but that if any ſuch was made, it was 


controverts the Obtained by the plaintiff by circumvention and fraud, when the 


validity of the teſtator was in extremis, and not of a ſufficient Capacity, or dif- 


will, until after poſing memory. 
an action at law. n * 


8 C. 2. EA Abr. THE COURT was of opinion, that it would be to no purpoſe to 
500. proceed in the hearing this cauſe, for that it was a poſitive rule, 
10. Mod. 15. that where there is any doubt on the proofs, a will ſhall not be 
2. Com. Dis. eſtabliſhed againſt an heir without a trial at law; therefore if a 
__ decree ſhould be made againſt the heir, it would be reverſed in the 
auſe of lords for that reaſon. As to this matter Lord Montacurs 
Caſe (a) is full in point, to whom very great legacies were given, 

and he was made fole executor of the will, which he proved in 

Doctors Commons, and received the legacies ; but afterwards exhi- 

bited a bill in this court as heir at law to the teſtator againſt the de- 

fendants, to whom the eſtate was Ceviſed; ſuggeſting that he (the 

teſtator) was non compos mentis at the time of making the will, 

And Lord CowPeR, who was then Chancellor, conſidering this 


will was conteſted by him who ſwore. to the truth thereof, and- 


profited under it, decreed againſt him: 


Put the dectee was reverſe] in the houſe of lords; where 1T was 
RESOLVED, that no decree againſt an heir at law ſhall eſtabliſh a 
will without a trial at law, if the heir inſiſts on it, eipecially where 
there are any lands deviſed (5). 


( a) 6. Bro. P. C. 232. | 2. Com. Dig. 315. See the trial at law 
( b) Reſolved arcurdingly in the cſe of in this cafe, 10. Moc 15. 
Cook v. Parſcns, 6 Feiruuy, 13. Mull. 3. | | 


Lor! 
Caſe 40. Hack gainſt Leonard. 
If a leſſor reco- A BILL was brought againſt an adminiſtrator to have a new 


ver poſſeſnon at leaſe granted for the reſidue of the term granted by the in- 


of covenant for ; 


non-repair, q- THE CASE was thus: An ejectment was brought by the inteſ. 


quity will re- tate, upon a leaſe for years made by him to the leſſee, rendering 
keve the leſfee rent, with a clauſe of re-entry for non-payment of the rent, and 


1 
ere wag for non-performance of the covenants, waich on the part * of the 


caſioned by not repairing, although the leafe was conditioned to be void on non-peri>rmance of the 
covenants.—S. C. 2. Eq. Abr. 161. Ante, 22. Poſt. 113. 3. Ch. Rep. 54. 135. 1. Vern. 83. 
450. 456. Ch. Caſes, 144. 1. Ch. Rep. 170. 161. 2. Vern. 222. 594. 2. Vent. 352. 2. Peer, 
Was. 424. 2. Com. Dig. Chancery** (2. Q. 3.). 4. Vin. Abr. 406. pl. 2. 2. Atk. 235. 


leſſee 


» 


the heir at law, to have the poſſeſſion thereof according to the 


=> Pr 


wa wy » wg as my - a RV + 89. 
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leſſee were to be paid and performed, and the breach was aſſigned 

enerally for non- performance of the covenants in the leaſe. 
'Thereupon the agent for the leſſee aſked the leſſor what rent was 
due to him, and that it ſhould be paid; who replied, he would not 
trouble himſelf about the rent, but would ſet aſide the leaſe. The 
defendant being prepared to prove a tender of the rent, pleaded 
performance generally; upon which they were at iſſue; and at the 
trial, the defendant offering to prove the tender, the plaintiff did 
not inſiſt upon the non-payment of rent, but proved a breach. of 
covenant for not keeping a barn well thatched. Thereupon the 
plaintiff had a verdict, and the defendant was turned out of poſ- 
ſeffion, and ſoon afterwards the plaintiff died inteſtate. 


And now this bill was exhibited againſt his adminiftrator to be 


relieved againſt the ſaid verdict, and to have a new leaſe granted to 
| the plaintiff for ſo much of the term of the firſt leaſe which was- 
not expired. : | 

Tux CourT. If a bond had been given for the performance 
of covenants in this leaſe, and had been afterwards put in ſuit, this 
Court could not grant any relief againſt it (a). De 


But THE LorD CHANCELLOR faid, he could not apprehend 
what damage the adminiſtrator could fuſtain, if the leſſee ſuffered 


| the buildings to be out of repair, ſo as he kept the main timber 
from being rotten, and left all in good repair before the end of the 


term. 

Therefore it was referred to A MASTER to ſee what damage 
was done, if any, for non- performance of covenants, and at what 
time, &c. (5). | 


(a) Wafer v. Mocatto, poſt. 113. (6) See Taylor 2. Knight, 4. Vin 
Ray v. Duke of Beaufort, 2. Atk. 190. Abr. 406, 407. : 
Benſon v. Gibſon, 3. Ack. 395. Sloman 
T, Waiter, 1. Brown C. C. 418. 
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EAST ER TERM. 
The Teath of George the Firſt, _ 
de tn. 

The Year 
1724, 

„ | 

| The Court of Chancery, 


on 084 , 1921 
* Carpenter again Chapman. „ 
| Friday, 24 April. i 
T ANDS were deviſed by a father to his two daughters to perite by a fa- 
augment their portions. 92 | | ther to his two 
The queſtion was, What eſtate the daughters ſhould have in tics a fee-fim- 
the lands ſo deviſed ? 8 Ple. 
| 1. Roll. Abr. 


Thoſe who argued, that they had not the inheritance, relied g,, 
upon a caſe in 1. Roll. Abr. 833. where the father deviſed his eſtate Moot, 57. 

to his ſon and daughter * equally to be divided (a), and it was Carter, 232. 
adjudged an eſtate for life only in the daughter, there being no 2 1105 
words either in that will or this to paſs the inheritance. 3 


PaRK ER, Lord Chancellor, decreed, that the daughters took 
the inheritance ; for no other eſtate could be eſteemed in augmen- 
tation of their portions (5); as a deviſe of land to J. S. « paying 
ten pounds,” carries a fee-ſimple (c), though ten pounds is not 
the hundredth part of the value of the land; and the reaſon is, be- 
cauſe otherwiſe the deviſee might be a loſer; as if he paid the ten 
pounds and died immediately after: fo if a man deviſe a thouſand 


(a) Moor, 594. 1. Vern. 63. Amb. 93. Bagſhaw v. Spencer, 2. Atk. 
2. Bl. Rep. 1215. 3. Com. Dig.“ De- 578. Oates v. Markham, 3. Burr. 1684. 
. * viſe? (N. 7.). Eto” (e) 2. Mod. 25. 2. Vern. 106. 

(% Wright v. Pearſon, Amb. 362. Cro. Eliz. 204. Cro. Jac. 391, 399. 
Villers v. Villers, 2. Atk. 72. Gibſon 3. Com. Dig. Deviſe (N. 4.) . 
+. Mountfort, 1. Vezey, 491. 8. C. | = 
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car pounds to be laid out in a purchaſe of lands to be ſettled on his ſony. 


again his ſon will be intitled to the fee-fimple of thoſe lands, as has been 


CuArMAR. lately decreed. - 


1531 


Caſe 442. _ .  ® Burdett againſt Young. 
If a devi THOMAS SUTTON by his laſt will deviſed all his real eſtate 


be « to my (which was one hundred and thirty-five pounds a- year) to 
„wife all my his wife for life, and after her death to two truſtees to charitable 


_ ny uſes ; then he gave the uſe of all his perſonal eſtate whatſoever to 


t ture or kind his wife for life; then gave two thouſand pounds to his two grand- 


«« the ſame may children, to each one thoufand pounds, payable at their age of 
«< be, to her ſole twenty-one, or day of marriage; and if they died before ſuch age 
Who: a, e f to charitable uſes. Then he gave four pounds to his 
„„ natural life. r Marriage . . 

„ ITzx, I be. ſervants; ten pounds for mourning to ſeveral perſons ; two gui- 
«« queath to my neas for a funeral ſermon; and directed a hundred pounds to be 


«« grandſon A. expended in his funeral and tomb-ftone, and by a ſubſequent clauſe 


- * diſpoſed of ſome of his houſhold goods after his wife's death (a). 5 


ce Show 7 


* one thouſand e died; and the complainant; one of his grand- children, being 


1 piece, if they arrived to the age of twenty-one, brought his bill againſt the wi 


«-xrain the age to compel an immediate payment of his part of the two thouſand 
0 or | 8 f 

4 _ "na The queſtion was, Whether the two thouſand pounds legacy 
* 7 ogg is payable at the age of twenty. one, or marriage; or, Whether the 
«« then, ac. Wife ſhall enjoy it for her UT * 


dren, although TALBOT er the plaintiff. | 

they attain the 

age of twenty- RoBINSs for the defendant. 
4 ; I ' a "= » = 


are not intited The defendant inſiſted by her anſwer, that Thomas Sutton, the 
to the chou: teſtator, was a freeman of the city of London, and could diſpoſe a 
Eger untl af. moiety only of his eſtate, and no more (5); and that the other 
tor the death of moiety thereof bel d to her (this defendant) by virtue of the 
the teſtator's cuſtom of London, and likewiſe her paraphernalia ; and ſhe inſiſts 
wife. likewiſe, that the teſtator having deviſed to the plaintiff ſeveral 


S. C. 8. Viner, ſpecific legacies to be paid after het death, and having deviſed his | 


284. 403. 418. perſonal eſtate to her, that this thouſand pounds ought not to be 


S. C. 2, EA. Ab. paid during her life, nor any ſecurity to be given for the houſhold - 


557. 560. 
5. C. 3» Bro, 8 WC. 5 | | ; \ 
P.©45 At the hearing this cauſe, there was no other proof to ſhew, 


Poft. 2 

Dyer, ng that Thomas Sutton, the teſtator, was a freeman of London, but 
2. Vent 344. HY | 

366. 2. Vern. 395. . Ch. Rep. 112. Skin. 247. 2. Com. Dig. © Chancery” (3. V. 8. . 


| (a) See the will more at large, 3. 0) See 11. Geo. 1. c. 18. f. 17. ante, 
Brown P. C. 45. | | page . il. | 5 
8 : | that 


* 
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that one Thomas Sutton was admitted to his freedom in ſuch a year, Bur brrr 


but it did not appear to be the ſame perſon (a). 
Then the different penning this will as to the ſpecific legacies, 
and this thouſand pounds, ſhew, that the teſtator intended the thou - 
ſand pounds ſhould be paid immediately, and not wait until the death 
of the defendant: the words of the will were, ITEM, I give all 
« my perſonal eſtate to my wife, and to both my prick ee. a 
« thouſand pounds a · pĩece, if they arrive at the age of twenty-one 
4 years, or marriage; which clauſe controls the firſt deviſe 
of the perſonal eſtate to the defendant, and makes the ſubſequent 
diſpoſition of the thouſand pounds a-piece to his grand-children 
good; ſo that theſe legacies ought to be paid immediately after the 
contingency happened, and likewiſe ſecurity ought to be given 
immediately for thoſe ſpecific legacies which are to be paid after 
the defendant's death. . | | 
PARKER, Lord Chancellor. The queſtion is, Whether the de- 
viſe to the wife is to be conſidered as an abſolute deviſe of the whole 
perſonal eſtate, or only of ſo much thereof as ſhould remain un- 
diſpoſed of? All the deviſes muſt either take effect immediately, 
or wait until the wife's deceaſe ; there can be no difference in the 
conſtruction of them. The conſtruction of the words, ** all m 
« perſonal eſtate, has always been limited and confined to ſu 
part only as ſhall not be otherwiſe diſpoſed of; it is an abſurd in- 
terpretation of the intent of the deviſor to ſuppoſe that he intended 
the deviſes of ten pounds mourning, &c. ſhould expect his wife's . 
deceaſe. This deviſe therefore of the two thouſand pounds is a 
preſent deviſe (5) ; and payable as the children attain their ages of 
twenty-one years, or day of marriage: 8 


Wherefore he made a decree accordingly. 


(a) On the 3d Newember 1722, Pxicr, 
Baron, before whom this cauſe came on 
in the abſence of the Chancellor, was of 
opinion, that the faid entry was not a 
ſufficient evidence to prove the ſaid Ta- 


mas Sutton to have been a freeman of the 


city of "London, without proving at the 
ſame time the identity of the perſon, and 
that the faid Tomas Sutton, the teſtator, 
was the ſame Thomas Sutton who was 
meant and intended by the ſaid entry; 
and therefore made no decree in relation 
thereto 3 but the defendant conceiving 
herſelf aggrieved in 1egard that the ſaid 
entry in the chamberlain of Z:ndon's book 
was ſufficient evidence to prove the free- 
dom of the fait! Themas Sutton, preferred 
a petition of appeal to Loa D Mace xs. 
FILL D, Chancellor, who made a decree va- 
riant from that of Pu Ie x, Baron, but with- 
out noticing this point of the caſe; and on 
an appeal to the houſe of lords it was 
contended, that the entry in the cham- 


berlain of London's book was _— 


evidence to prove the freedom, and as 
there was no diſpute concerning the iden- 
tity of the perſon meant and intended 
by that entry, the ſame ought not to have 
been made a queftion by the Court; or 
at leaſt it was a ſufficient foundation for 
the Court to have directed an iſſue to try 
the fact, in which any defect, in point of 
proof, might have been ſupplied as to 
the circumftances of the identity ; or the 
fame might have been directed to be in- 
quired into by the 12after. But the de- 
cree made by Mr. Bam Pie was fully 


eſtabliſhed. S. C. 3. Brown P. C. 49. 


(5) See Clobberie s Caſe, 2. Vent. 
342. 366. S. C. 1. Eq. Abr. 294, 295. 
Adams v. Clerk, poſt. 154 Bateman 
v. Roach, poſt. 104. Dame Latimer's 
Caſe, Dyer, 59. b. Yates v. Fertyplace, 


2. Vern, 416, Franklyn ©. Green, 
2. Vern. 137. Collins v. Metcalf, 
Vern. 462, Green v». Piggott, 


1. 
1. Prown C. C. 103. Walcct v. Hall, 
2. Brown. C. C. 306, 
2 NorzE, 


Eaſter Term, 10. Geo. 1. In Chancery. 
Nore, This cavſe was formerly heard before Mr. Bao 


BuxvDztTT 
0 ET Pick, who fat for the Lord Chancellor, and decreed that the 
'# bens. children were not intitled to the two thouſand pounds till the wife's 
3 | death (a). 9 8 8 nels | 
(a) Ma. BARON Pact decreed, that the houſe of lords, it was ordered and ad- 
the two grand-children were not entitled judged, that ſuah part of the decree of 
to have their legacies paid until after the Mx. BARON Perc as ordered the grand 
death of the teſtator s wife; but that children their coſts of ſuit, ſhould be re. 
they were in the mean time intitled to verſed ; but that the ſaid decree, as to 
have ſecurity for the payment thereof on all other parts thereof, ſhould be af. 
ber death, and were alio immediately in- firmed, and the decree of Lorp Mac- 
titizd to have an appraiſemen: and account CLESFIBLD, fo far as it varied from the 
or the plate, linen, and houihald goods, decree of Mx. BARON Perce, reverſed, 
and ro have recurity that the fame ſhould 8 C. 3. Brown P. C. 50 —See Palmer 
be forth-camiag atter the death of the te- v. Maſon, 1. Ack. 505. Heath v. 
nant for life, and that the grand · chidren Perry, 3. Atk. 101. Loder v. Loder, 
ſhould have the coſts of ſuit out of the 2. Vezey, 526. See Mr. Cox's Note, 
teſtator's eftate. And upon an appeal 2. Peer, Wms. 612. 
from Lo Y Maccizsrrzs:D's decree to | 
OY 
*[94] EE 
Caſe 43- * Bow againſt Smith. 
commimoners HE coMmMrSSTONERS OF SEWERS aſſeſfed all the lands from 
of fewers made ſuch a place to ſuch a place in THE LEVEL, to raiſe money 


who 8e to build a new fluice, and by warrant, dire ted to the plaintiff, ap- 
plaintiff by rheir pointed him to collect the money of tae owners and occupiers of 
warrant di- the ſaid lands, who by virtue thereof made ſeveral diſtreſſes, and 
trained ; the Jevied money of the defendant's tenants, for which he brought ſe- 
Court would not veral actions (againſt the now plaintiff) in their names; and the 
. ſaid aſſeſiment being not ſtrictly legal, decauſe it ſhould be aſſeſſed 
5 C.. Eq · Ab. on every particular tenant proportionable to the damage he might 
2 a ſuſtain, therefore the warrants and diſtreſſes were not good, and 
2s ſo the plaintiff could not defend himſelf at law, but a verdict 
paſied agaialt him. . 


And thereupon he exhibited his bill to ſuperſede thoſe actions, 
ſuggeſting this matter, and that the ſaid actions were vexatious. 


: The defendant inſiſts, that the commiffioners had no power to 
tax him, for that chere was an old fluice near the place where the 
neo one was intended to be built, which was ſufficient to ſecure all 
THE LEVEL; and that the new ſluice, when built, would be of 
no manner of advantage to him, and conſequently he ought not to 
be contributory to the charge of building it; and therefore that 
both he and his tenants had good right to bring actions for the 

money extorted from him. | 8 | 


* Tung Lon Dp CHANCELLOR would not help in this caſe, for if 
he did, then the orders of commiſſioners of ſewers, and of the fef.- 
ions, would be made in this court. Now, here the affeſſment was 

wrong, and money was levied by virtue of ſuch a wrongful aſſeſſ- 
ment, Wiica ought to be refunced, and a new aſſeſſment made; 


*[ 95] 
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and the right way of making it is to aſſeſs the particular lands, ac- ' Bow 
cording to the danger they lie in; and that it is not neceſſary to 

name * owners or occupiers of ſuch lands, for the commiſſioners 
may not know them; for if not naming the owners thould make 
the aſſeſſment void, there would be an end of all aſſeſſments by 
commiſſioners of ſewers; therefore, if that was the fact, it might 
be proper for this Court to interpoſe. | 


SMITH. 


The Lord Coningſby's Caſe. „ a 


T HE PLAINTIFF exhibited a bill in THE DUTCHY CoURT for Ifa bl in equity 
ſeveral lands, &c. reciting ſome acts of parliament, and ſetting 2 os the 
forth ſeveral patents and grants from the crown, and from thence 2 cby _—_— 


derived a title to himſelf of thoſe lands within THE DUTCHY. granted by the 


Ts defendants demur to the bill, becauſe the plaintiff did not rere, weg e 


expreſsly aver the lands to be within THE DUTCHY, but only by lands lie within 
inference. 4 : oh | i : 5 the limits of the 
BE: SEES | LT BIOS ORE | 3 Durch, it is good 

This demurrer was argued before the Lox D LETCHMERE, cauſe of de- 


Chancellor of the Dutchy Curt, and before the Lord Chief Fuftice murrer. 
Kinc, Baron PAGE, and Mr. Reeves, aſſiſtants, and they deli- s. C. 2. Eq. Ab. 
- vered their opinions ſeriutim, in which THEY ALL AGREED, that 77. 
THE DUTCHY was a Circumſcribed juriſdiction, and that in all ſuch 2- Peer. Wms. 
juriſdictions, the plaintiff in his bill ar declaration ought to thew, ? 
tat the cauſe did ariſe within the juriſdiction (a), otherwiſe the 
defendant may take advantage of it by demyrrer. That in courts 
of general juriſdiction, as THE COURT OF'EXCHEQUER Or KING'S 
EN H, though univerſal as to the right, yet becauſe circumſcribed 
or limited as to perſons, ſuch averments mutt be made; though 
where the juriſdiction is general, ſuch allegation is not traverſable, 
as it is in a circumſcribed juriſdiction; therefore the plaintiff 
ſhould have poſitively averred theſe lands were within THE 
'DUTCHY,, otherwiſe he cannot maintain this bill. = 


. 
1 4 


(ag) 1. Saund 74. 1. Vent. 243. Stra. $27. Id. Ray. 1665. 1. Term 
1. Sid. 87. 1. Lev. 50. 137. 2. Jones, Rep. 151. | 1 | 
230. 6, Mod. 224. 2. Will. 26. | 


| mee; Han a arg ng *[96] 
| '* Oſborn againſt Lea, ___ Caſe 45. 
TT HIS was A BILL brought by the plaintiff, who. was the widow 

þ & of Fobn Oſborn, ſon — Sir John Ohorn, to ſet aſide a mort- 83 1 
gage made to one Meeden, who was ſteward to Sir John Oſborn, tedate the mort- 
tor that her title was precedent to the title of the mortgagee, it Base 4ced. ter 
being by articles in marriage, and in conſideration of a portion eee & 
paid, that the lands were ſettled on her in jointure. P OO N 


marriage ſettle. 


The defendant Lea by her anſwer faid, that ſhe was only an aſ- eg 8 
ſignee of the mortgagee, and did not know that there was any prior — fact 4 
5 | 7 fraud muſt be previouſly tried at law. 


H 3 | incumbrance z 


\ 
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Duma incumbrance; and the other defendant Weden fa that he did not 


. 5 IEF? y 7 J . 3 W 
F e 
* nr e . Tek * 


, > know anything of the plaintiff's marriage, at or the time of 
: © - the taking the mortgage, which was for twelve hundred pounds, 
3 and that he had lent the greateſt part of that money to John Oſborn 
g At the hearing this cauſe, | 


K 


r e 


Ir was INSISTED for the plainti that this mortgage was frau- 
| dulent againſt the plaintiff. F 5 


Frasr, Becauſe it is very likely that the mortgagee, who was 
a ſteward in the family, muſt know that there was a treaty of mar- 
riage between John Oſborn and the plaintiff, and that he would not 
take a mortgage of the lands dated after the articles, by which the 
faid lands were to be ſettled in jointure ; but admitting the mort- 
gage was made to him before he knew anything concerning the 
marriage, or the articles; yet as ſoon as ever he knew that there was 
ſuch a treaty, and that the articles were intended to be executed, 
he ought to have given notice of his mortgage to the plaintiff, or 
to thoſe who were concerned for her in the ſaid treaty of mar- 
riage; otherwiſe it is a mere fraud, and ſhe ought now to be re- 
lieved, like the caſe of Watts u Trefwick in my Lon Coween'y 
time, where the heir in tail, knowing his title, became a wit- 
neſs to a mortgage ; and becauſe he did not diſcover his title to 
the mortgages, that very mortgage was eſtabliſhed in this court; 
and he was decreed to ſuffer a common recovery: ſv in the caſe of | 
Haws v. Petts, whgre the brother, who was the remainder- 
man in tail, joined in the ſettlement of a jointure on his brother's 
Wife, he was decreed to confirm the jointure. „„ 


On THE OTHER SIDE ff wa, ſaid, that every caſe depended on 
| | its own circumſtances, and that the caſe of F:!ts v. 72 ich was, 
E [ 97 ] that the ſon ſolicited the lending the money to his , and 
carried the deed of ſettlement to nſel, and was a witneſs to the 
deed of mortgage; ſo that he was all this while contriving a fraud 
on the lender; therefore it was a juſt decree, that the mortgage 
ſhould be eſtabliſhed againſt this fraud, and againſt his title in 
tail. | > | ; 
But in the principal caſe it appearing, that this deed of mortgage 
was dated the eleventh of April 1510, and that the marriage was 
had in Augu following, and Weeden the mortgagee having made 
nun equivocal anſwer, that the deed was dated on or about the 
eleventh of April, and that he had paid the teſt part of the 
mortgage-mohey, when it ap that he had not paid four hyn- 
dred 2 part of the twelve hundred pounds, this gave ſome 
occafion to ſuſpect him; and thereupon the mortgage-deed was 
produced in court, dated as aforefaid, viz. the eleventh of April 
1710; and ſome of the officers of the ſtamp- office attending, they 


armed, that by the ſtamp on that deed, it could not be made in 
8 we 
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the year 1710, but in the year 1717 or after, becauſe that ſtamp Oasen 
was not uſed before that year, viz. before the year 1711; ſo that againſt 
there is a ſtrong preſumption it was antedated on purpoſe to over= ©** 
reach the ſettlement on the plaintiff, - | | 
Thereupon THE CHANCELLOR ordered that matter to be tried 
»t law, and ſaid, that if it was found that the ſettlement was made 
before the mortgage, as it was very probable it would, then the 
defendant Lea ſhould have a remedy over againſt Weeden the 
mortgagee. | | : i 
But as to THE OTHER POJNT, he was of opinion that it would A mortgagee 
be very hard for a mortgagee to be at the peri] of loſing his mort- need not give 
gage · money, if he did not give notice of his mortgage to any vous of his 
perſon whom he knew to treat about the ſale, or any Ectlement — 5 
the lands in his mortgage; and that it very much differs from — 
the caſe where the mortgagee himſelf helps to carry on ſuch a 
creaty (e). TT 
(a) See Hobbs v. Norton, 1. Vern. 2. Atk. 49. Draper v. Borlace, . Vern, 
136. Savage v. Foſter, 9. Mod. 36. 370. Moratta v. Murgatroyd, 3. Peer, 
Wilford v. Beezley, x. Vezey, 6. Hob- Wms. 393. Head v. Egerton, 7 Feer. 
ſon v. Rhodes, 2. Vern. 554 Berres- Wms. 280, Becket v. Cordley, 2. Brg, 
ford v. Milward, Bar. Ch. Rep. 191. C. P. 357. : | 


Hy MICHAELMAS 


2 


* 2 , 
=_ a 


LEES i 


MICHAELMAS TERM, 
The Eleventh of George the Firſt, 
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The Come of Chancery, 


Earl of Macclesfield, Lord Chancellor. 
Sir Joſeph Jekyll, Kut. Maſter of the Rolls. 


| —— 2 
punk 570-25 | [981 
Smart againſt Taylor. Caſe 46. 
6 8 WO women being acceſſary to the marriage of a third 1 grmation 
woman to one who was an ideot, and who had forty-five . 1 — 
pounds a- year in lands of inheritance, and being ordered for contriving to 
to attend the Court, ſtood in contempt, and refuſed to appear; marry a woman 
and being committed, they now petitioned to be diſcharged. nnn 
| g . : : S. C. 2. Eq. Ab. 
But one Greenwood being the principal contriver of this marriage, 5384. 
and the friends of the ideot having no evidence to impeach it in 
Daoctors Commons, nor any evidence againſt this Greenwood but the 
petitioners, it was inſiſted, that they ſhould not be diſcharged 
without good ſecurity to give evidence of this contrivance. 


Which THe CourT thought reaſonable, and therefore they 
were ordered to be kept in cuſtody until they give ſuch evidence, 
or good ſecurity for that purpoſe. 


And ir was DIRECTED, that the attorney ſhould cauſe an 
information to be filed againſt Greenwood, and that the priſoners 
ſhould remain in cuſtody until they gave evidence againſt him in 


ike manner. 


Floirg 


Caſe 47. : PFloire againſt Sidenham. _ 
If a bill in chan- THE PLAINTIFF exhibited his bill as one of the coheirs of Sir 
cery be exhibited Jobn St. Barb, and claimed a moiety of the eſtate by virtue 
el ry due l of a ſettlement made by one Henr St. Barb, the grandfather of thy 
284 ke deten. Plain tiff, and of the now defendant. 5 
dant acknow- The defendant having ſet up a will made by Sir Fob in favour 
ledge the to de of the faid defendant, and it being ſuggeſted in this bill that the 
in his hands, but will, if any, was fraudulently obtained, 
pretends that the 5 
eſtate 8 It was prayed, that the deeds and writings concerning the lands 
vifed to him, the in queſtion might be brought into court; and the rather, becauſe 
Court wilt order the defendant in his anſwer owns the ſettlement as ſet forth in the 
him wo to che bill, and that the plaintiff is one of the cobeirs of Sir Jobn; but 
phintif pre- ſays, that John St. Barb, the father of Sir John, ſuffered a common 
vious to the recovery of all or the greateſt part of theſe lands, and declared the 
trial. . uſes to Sir Job and his heirs, ſo that he might lawfully deviſe the 
Sc. 2. Eq. Ab. ſame by his will. | 


> FR. would give him an opportunity to i 
$. C. a. Chan. tings, as was done in the caſes of the Earls of. Suffolkand Ferrers; 
Caſes, 4. this is but a piece of common juſtice uſually done by this 


_ NE deviſee who is heres fadbus, as particularly in the caſe of the late | 


afide, there are other wills in being by which the eſtatg is geviſedio 
S coentra, It is admitted, that the plaintiff is one of the coheirs 
of Sir Jobn St. Barb, but that he brought his bill in Tze 
EXCHEQUER; ſuggeſting the ſame matter as . preſent bill 

and that upon hearing the cauſe that bill was diſmifled ; and now 

he has b a new bill in this court, and the defendant. infifts, 
that if the plaintiff has any right he ſhould try it at law; and he 

farther in that Sir John St. Barb 3 

and that he levied a ſine of the lands now in queſtion; if 

the common recovery, and the deed to lead the uſes thereof, doth 

| not avoid this ſettlement, the fine will dq it elfeAually x and that 
* [ 100 J te defendant is willing to ew the plaintiff all the * ſettlements 
. * of the family, but not all the conveyances, counterparts of leaſes, 

Tux Court. The right of the plaintiff at law cannot be tried 

without the deeds, and there can be no reaſon why the plaintiff 
ſhould-conteſt the will before he knows whether the teſtator had 

power to make it, which cannot be known without the ſettlement 


(-) 8. Viner Abr. 5517. pl. 12. 


and 
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and the deed to lead the uſes of the common recovery; for if the Frome” 
plaintiff has any right, it is by virtue of this ſettlement made by his * apa 
great-grandfather. And as this conteſt is between coheirs, where . 
one ſets up a will made in his favour, and inſiſts, that he is not 5 
obliged to produce the ſettlement until the will is ſet aſide, cer- 

tainly that cannot be a reaſon for not producing it, becauſe the 

plaintiff has no better a right to ſee it then, viz. after the will is 

ſet aſide, than he has now; therefore the beſt m-thod is, to have 

the deeds brought before the Court, and that the plaintiff ſhall be 

paid the coſts of this ſuit, | Ig | | 


Drummond Rae! Sir Matthew Decker.. Caſe 48. 


THE PLAINTIFF Drummond perſuaded the Marchioneſs Venlete Whether a fo. 
to lay out a conſiderable ſum of money in bank annuities, er w_ 
and ſhe, or the plaintiff by her order, employed the defendant to . England 
purchaſe the ſame, and furniſhed him with-fifty thouſand pounds for attainted of 
that purpoſe. Actordingly the defendant purchaſed annuities to treaſon ſhall or- 
that value in the name of the now plaintiff, but in truſt for that feit her portion 
lady, and aſſigned part thereof, viz, ten thouſand pounds, to her the king. 


uſe, who now by her bill demands the reſt. | S. C. 2. Eq. Ab, 
The defendant 8ir Matthew Decker confeſſes the ſum demanded pope. 106. 


to be due to the plaintiff, but ſays, he hearing ſhe was married to 
the late Lord Bolingbroke, was adviſed not to pay it without the 
decree of this Court to indemaify him. | 


Tus ATTORNEY-GENERAL, who was a party, inſiſted for the 
king, that if in the progreſs of this cauſe any right ſhould appear to 
bein THE CROWN, that ſuch right might be ſaved, and ſubmits to 
the demands, if ſhe gives ſuch proof as ſhall fatisfy the Court that 
ſhe is not married to any ſubject of the king of Great Britain who 
is attaint dg. e | RO | 

#* Whereupon her affidavit was read, which was annexed to the #* [ 101 ] 
bill, by which it appeared, that ſhe was not married, and there 
was no proof that the was married; but if ſhe was, 1T was 
ARGUED, that the law of England ſhould not be the meaſure of 
the decree of this Court in ſuch caſe, but the law of another 
country, this being a bare truſt for a foreigner ; and the Court 
hath always a regard to the laws of other nations: as for inſtance, 
of the laws of Holland (a), and of the laws of the Plantations (6). 


Tat CourT. There is no proof made of the marriage of this 
lady, and therefore there cannot be any conteſt between the parties 
as to that matter ; if there ſhould; it is probable that ſome difficult 
points might ariſe; for ſuppoſing ſhe was married to the Lord 
3 it would then be a/ queſtion of great importance, 
whether this money was forfeited or not by his attainder (c) ; 


0% Aſhepmb'y Caſe, 1. Chan Caſes, (8) Noel v. Robinſon, 2. Vent. 253. 
£32. | (5) Zavil, 40, Jones, 71. Noy, 75 
| r 
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Dk 0x00X» for ſince all foreigners are encouraged by act of parliament d 


ßplwace their money in the public funds, it would be very hard that 
1 money ſhould be forfeited; for then the conſequence would 
SICE®T* Be, thata lady in France, who hath a ſeparate property from her 


huſband in her own perſonal eſtate, would, by placing it in the 


funds purſuant to an act of parliament, be deveſted of that property 
and have it tranſmitted to her huſband by his coming over int 
England, ſo that he may diſpoſe thereof at his pleature; or by 
her being married to a ſubject of England, ſhould veſt in him in 
France, or in the king here, upon his attainder before or after 
marriage. | 
But as to the defendant Sir Matthew Decker, he hath done 
nothing but what he ought, for he is not to pay the money till 
Therefore 11 was ORDERED, that he ſhould aflign the ſecuri. 
| ties to the lady, and pay the reſt of the money not laid out in 
| ſtocks, and that he ſhould have his coſts. „ 
n VF 
Cafe 49. _* Theobalds againſt Duffoy)yr 
ED Eh Tueſday, 17 November. 
A poftibility ofa. A F EME SOLE having a term for five hundred years deviſe 
term is in equity to her for the reſidue thereof after an eſtate for life limited w 


affignable for a H. married an alien; and with her huſband, and with privity and | 


. confidera- conſent of her relations, for a valuable conſideration, ſold the re- 
- -mainder of the term to F. S. A. dies during the term ; then the 
S. C. 2. Eq. Ab. eme with her huſband fold the term to J. N. who, recovering the 


*. 346. ſame at common law, the firſt ſale being void, 7 S. the firſt ven- 


= 8 25 dee exhibited his bill for an injunction. 


232. 
2, Atk. 420, 


eſtabliſhed in a court of equity. | J 25 
By PARKER, Lord Chancelkr. If an eſtate be granted to /. 
for life; remainder to B. for life; this is a certain eſtate in Þ, 
and a transferable intereſt, though he may die in the life-time of 
A.; but if an eſtate for years be granted to A. for life, and a grant to 


$. that he ſhall have and enjoy the profits for. fo many years 28 


(a) 10. Co. 46. 


7 ß ß ͤ SE Lb 0. ]⅛ . ee ID ci ” « xf... ¼— ̃ . ]«—» , 
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ſhall be to come and unexpired at the death of A. this cannot be T=ronarne 


by way of remainder, and is therefore only a pelſibility, which 
>tlaw cannot be affigned over, becauſe A. has a greater eſtate ; for 
an eſtate for life is greater than an eſtate for years, be it ever ſo 
long; therefore if leſſee for a thouſand years grant it for life, he 
has granted all his eſtate, and cannot make any limitation over. 
Now the reaſon why a term for years was eſteemed in law to be a 
leſs eſtate than a freeholdfor life is this: In former days, all actions 
for titles to land were real, and lands being leaſed for long terms, 


and fines taken for ſuch leaſes, it was uſual for the leſſors, or their 


heirs, to ſuffer common recoveries, and by that means the leſſees 
| were evicted, becauſe they could not falſify thoſe recoveries, until 
they were enabled ſo to do by the ſtatute 21. Hen. 8. c. 15. b 


which it was enacted, * © that a termor might falſify ſuch reco- + 


e yery, as any tenant of the freehold might do by the courſe of 
« common law, where he was neither privy or party to the ſame ; 
« and that, notwithſtanding 12 ſuch recovery, he ſhould hold and 
« enjoy his term, according to his leaſe, againſt the recoveror, his 
« heirs and aſſigns.” It is true, in thoſe days the terms for years 
were uſually granted for a ſhort time; for nobody would take long 


terms, becauſe the tenant of the freehold could deſtroy them 


ad libitum, by ſuffering a common recovery, as aforeſaid : there- 


fore thoſe eſtates for years were accounted the leaſt, and next to 
eſtates at will, But when the ſtatute gave the termor a remedy to. 


falify a comcacn recovery in defence of his term, then thoſe eſtates 
for years became more permanent, and for that reaſon the leſſees 
took long terms; and when they could not by the rules of law limit 
remainders over in thoſe terms, they contrived a method to do it 


by executory deviſes, and by limitations of truſts, which were 


ſupported in equity. Now, though in. the principal caſe this 
ſhould be accounted a bare poſſibility, and not aſſignable at law, 


yet ſince the defendant herſelf had aſſigned this poffibility for a 


valuable conſideration, and would now impeach it, becauſe it was 
an intereſt not aſſignable at that time, though it hath ſince veſted in 


poſſeſſion, this ſeems contrary to good conſcience, and a caſe. 


wherein this Court will interpoſe and hinder her proceedings at 
law. Beſides, there is another decree made by the Lord Chancellor 


CowPER in favour of the now plaintiff, which muſt be taken to 


be right while it tands unreverſed; and until that is done, there 
ought not to be another decree in the fame court in favour of the 
detendant : and upon the foot of the former decree it appears, that 
the defendant herſelf joined with her huſband in conveying this 
right to the plaintiff, who is a fair purchaſer of this reſidue or 


potfibility of the term, and all this done by the conſent of her 
friends, which makes the caſe much ſtronger againſt her; for even 
a contract made by an infant, by the advice and conſent of his 


friends, has been decreed to be good, and that in the moſt harſh 
eircumſtances imaginable, viz. by turning the intereſt into 
principal, upon condition that the creditor would not at that time 

: | extend 


againſt 
Dux FoY- 
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Tnzovat.v4 extend the lands of the debtor : and this was the caſe of the 
Ly Betty Creawell, an infant, who had a good eſtate in Jreland, 
or. but in che time of the rebellion there, ſhe could not receive any of 
® | 104 the rents or profits of that eſtate; and being very much indebted 
to Sir Fames Emery, by judgments and ſtatutes, he threatened to 
extend the eſtate which ſhe had in England; which if he had 
done, there would not be anything left to ſupport her ; therefore 
ſhe, by the conſent and advice of her friends, agreed, though an 
infant, to turn all the intereſt then due into principal, and to give 
freſh ſecuriry for the payment thereof ; and this agreement was 
9, gg Rep. eſtabliſhed againſt her on * court 1 . why Thould it not 
| ; againſt a feme covert, who has done the like b with the con- 
__— fent —— friends; and both ſhe and her haſband were at that 
| time maintained by the money which the plaintiff paid for this 
aſſignment? Fn | | 
THEREFORE IT WAS DECREED, that there ſhould be a perpe. 
tual injunction againſt the defendant ; and that the firſt vendee 
ſhould have his term (2). FF 


At the hearing of this cauſe, THE ATTORNEY-GENERAL | 


inſiſted, that the defendant being married to an alien, the king was 
entitled to her right ; and that nothing veſted in the huſban 


by virtue of this marriage to avoid it; and that the aſſignment 


could not be good againſt that right which the king had in this 
term. | | ks | 


The wife being To which it was anſwered, that if this had been an actual pur. \ 


* of 2 chaſe of a term of years . alien, the right would have veſted in 
and havingmar. the king (5); but here the alien had no manner of right, for this 
tied an alen, the being a mere poiſibility, could not veſt in him by the marriage. 
marriage is not It is true, marriage is a gift in law of a term for years to any ſub- 
a gift in aw to ject, but not to an alien, for his wife may ſue and be ſued as a feme 
* fole, notwithſtanding her marriage with him. | | 
1 But to this matter TRS Cour gave no anſwer, y 
eee iy becauſe the decree did not concern any right which the king might 
* have, it being only to ſtay the proceedings at law, and to quiet the 


() see Wamſtrey v. Tanfleld, Wms. 608. Jones v. Rae, 3- Tem 


1. Ch. Rep. 18. Goring v. Bickerſtaff, Rep. 83. Fontblanque's Equity, 1 vo. 
1. Ch. Caſes, 8. P:Bexfen, 31. Wind 203. 208. | | 
&. Jekyl, 1. Peer. Wms. 572. Higden (5) Co. Lit. 2. 1. Leon. 47. 4. Leon. 
. Willkamfon, 3. Peer. Wins. 132. 82. 2. Roll 321. 5. Co. gz. 
Duke of Chances v. Talbot, 2. Peer. . | 


Caſe go. Bateman againff Roach. 

If a teſtator de- TH TESTATOR being ſeiſed in fee deviſed his lands to truſtees 
d ramen and their heirs, in truft for his nephew John Hatheway, and 
= . —_— for his niece Sarah Bateman, for their lives, remainder to the 
niece I and the children of the ſaid B. by her huſband, to receive the profits when they come of age, 
and alſo. bequeath money for the uſe of the faid children at their reipective ages of twenty-one, and 
afterwards make a ccdicil confirming thoſe bequeſts, all the children of g. not only thoſe ſhe had at the 
t.me the will was made, but thoſe ſhe may afterwards have, take an eftate in fee in the lands 3 
rerants in common, and thoſe win dic have an equal right with thoſe who live in the money bequeathed. 
—S. C. a. Eq. Abr. 293. 303. 332-539. 1. Ch. Rep. 224. 2. Vern. 530. 2. Com. D. g. Chan- 
„ Gury” G. A. 8.). (3. V. 8.) e 5 e 

> children 
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children of the ſaid John, and to the children of the ſaid Sarab, by BAT, 
her then huſband Bateman, in truſt that they ſhall have and receive E 5 "- 
the profits thereof when they come of age. The faid Jahn and oe. 
$arah had each of them a child when this will was made, but the # [ 105 J 
child of John died, and Mary (the now plaintiff), who was the © | 
child of Sarah Bateman, ſurvived. | = 


The teſtator having likewiſe deviſed four hundred pounds to his 
aid truſtees, to the ule of the ſaid children, at their reſpective ages 
of twenty-one years, he afterwards made a codicil, by which he 
changed one of the truſtees in his will (a), and confirmed all the 
deviſes therein; and at that time Sarah had two other children, 
who are ſince dead. | | 


Now the repreſentatives of the dead children claiming a ſhare of 
the real eſtate, and a diſtribution of the four hundred pounds, the 
plaintiff exhibited her bill. | 

And 1T WAS INSISTED for her, that this deviſe being per verba 
de præſenti, none but the children born at the time of the makin 
the will could take; like the reſolution in Vids Caſe (v), which 
was a deviſe of lands to the huſband and wife, and to the children 
of their bodies, it was reſolved, that if they had any children at the 
time of the making the will, they had only an eſtate for life; but 
if they had none at. that time, then thoſe children who ſhould be 
afterwards born would have an eſtate of inheritance in tail. 


But o THE OTHER SIDE ff was inſiſted for the defendant, that 
though there was but one child at the making the will, yet Sarah, 
the mother of that child, having two more at the making the codi- 
cil, they were entitled to take by virtue of the will, which was 
confirmed by the codicil ; for the deviſe is per verba in future, and 
the legal intereſt was in the truſtees, 


Taz CounT was of opinion, that ſince Sarah had but one child 
when the will was made, the teſtator could never intend it to be 
2 deviſe in preſent:, ſo that no other ſhould take but that child, but 
rather as a future deviſe, « becauſe it was to © the children of 
« Sarab Bateman by her huſband; and it is very probable, that 
ifhe had intended it for the plaintiff Mary, who was the only child 
at the time of making the will, he would have taken notice of it in 
the codicil, when there were two other children to ſhare with her; 
and though the expreſſion as to the profits, viz. © that they ſhall : 
| © have and receive all the reſt of the profits (after legacies paid) 
e when they come of age; yet they have a right to it in their 
minority, at leaſt to ſo much therecf as may be ſufficient for their 
ſupport and maintenance (c). | 


(a) See Atcherly v. Vernon, ante, 68. Clarke, 1. Atk. 512. Walcott v. Hall, 
(5) 6. Co. 16. | 2. Brown C. C. 305. Goſs v. Nelion, 
(e) Collins v. Metcalf, 1. Vern. 462. 1. Burr. 227. . 

Atkins v. Hiſcox, 1. Atk. 501. Van v. | 


Upon 


BaTzmax # Upon the whole, THE CouRT was of opinion, that theſe 
N children took an eſtate in fee, as tenants in common; and as to the 
en four hundred pounds deviſed to them, that they who died had an 
 _ equal right with the plaintiff Mary, who ſurvived.; for it is 3 
ſtanding rule in this court, that where a portion or legacy is to be 
paid out of an eſtate in lands, at ſuch a time, or at ſuch an 
there, in favour of the heir at law, if the legatee die before the day, 
the legacy or portion is ſunk and gone Ca; but it is otherwiſe 
if the legacy is to be paid out of the perſonal eſtate (as in the 
principal caſe), for there it veſts immediately (5), and not to be 
deveſted, though the legatee die before the day appointed for the 


payment. | : 
Therefore IT WAS DECREED, that the truſtees ſhould account 
for the diſtributive ſhares of the two children (who died) out of 
the faid four hundred pounds, and alſo for their ſhares of the pro- 
fits of the lands from the death of their mother to the time of their 
death, and that they ſhall have all reaſonable allowances, and leave 
to apply to the Court at any time when they ſhall find it neceſſary ſo 
to do. | Ef Fats 


(a) Swith v. Smith, 2. Vern. 92. Harriſon v. Naylor, 3. Brown C. e. 
Jernivgs v. Look, 2. Peer. Wins. 271. 108. | - | 
Bard . Brown, 2. Chan. Caſes, 166. 2) Burdet . Young, ante, 93. 

Carter e Bletſoe, 2. Vern. 617. Prowſe Rivers v. Derby, 2. Vern. 72. Cooper 
v. Abington, 1. Atk. 485. Van v». v. Scott, 3. Peer. Wms. 119. Wien 
Cla' ke. f. Atk. 510. Duke of Chandos wv. Spencer, 3. Peer. Wms. 192. Tun- 
„ Talbot, 2. Peer. Wms. 610. Gordon ſtal v. Brachen, 1. Brown C. C. 14 
v. Raynes. 3. Peer. Wms. 138. Gawler nem. Hinchinbroke v. Seymour, 
v. Strandwich, . Brown C. C. 106. 1. Brown C. C. 395. "Mi Sha 


_ : 


Cafe 51. Neeve and Others againſt Keck. 
A man cove- -P Hl was a bill brought by the daughters and heirs of Oliver 
— __  MNeeve, by a former venter, againſt the defendant, who was 
heirs to ſurren- heir at la to Francis Neeve; and.it was to have a ſpecific execu - 
der a copyhold tion of a covenant to ſurrender copyhold lands made by the faid 
eſtate to ſuch Francis on the marriage of Oliver with his ſecond wife, who was 
uſes, and died the daughter of one Shefferld. hy 
before it was 2A —_- : | . Ng 
done; and a bil The bil: ſets forth, that in conſideration of the ſaid marriage, the 
was brought a- aforeſaid Oltver, Francis, and Sheffeiid, agreed to ſettle their ſeveral 
2 ks eftates to the uſes follow ing: | e 
execution of this The eſtate of the ſaid Oliver was to be ſettled to the uſe of him- 
covenant, and ff and his intended wife for life, remainder to the firſt and every 


decreed accoid- ther fon and ſons of the body of the ſaid Oliver, on the body 


_ of A. B. his intended wife to be begotten ; with ſeveral remainders 
S. C. a. Eq. Ab. er; remainder to the right heirs of the ſaid Oliver for ever. 
3 6 Mr. Sheffeild agreed to ſettle his eſtate to the uſe of himſelf for life, 


Ci Caf. 252. and after his deceaſe, to the uſe of the ſaid Oliver and A. B.. 
2 Pc W... 467. his intended wife for life, remainder tothe ſons of that marriage in 
2. Vern. . tail male, &c. Francis Neeve agreed to ſettle his eſtate to the ule 


8 — of himſelf and his wite for life, with like remainders to the ſons of 
( K x. Ul. ver in tail male. | | 
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And purſuant to this agreement, the eſtates of the ſaid Oliver Nzzvz-, 
and She feild were ſettled to the uſes aforeſaid ; and the ſaid Francis ** —_— SA 
Neve, in order to keep his eſtate in his name and blood, and in Kc. 
conſideration of the ſaid marriage, and of the natural love and 
affection which he did bear to his couſin Oliver Nee ve, and in con- 
ſideration of five ſhillings to him paid by the ſaid Oliver, covenanted 
for himſelf and his heirs to ſtand ſeiſed of the lands; &c. to the uſe 
of himſelf for life; remainder to his wife for life, remainder to Oliver 
and his wife for life, remainder to the firſt and every other fon 
and ſons of the faid Oliver in tail male, remainder to the right 

heirs of Oliver for ever; and for the conſideration aforeſaid, he 
covenanted for himſelf and his heirs to ſurrender his copyhold 
lands to the ſame uſes before Michaelmas following. pies 


Francis Neeve the covenantor and his wife are both ſince dead. 
and now this bill was brought againſt his heir at law to have a 


ſpecific performance of the aforeſaid covenant, having bound himſelf 
and his heirs to perform the ſame. 5 ZS 


THE ATTORNEY-GENERAL, who was of Counſel for the 
defendant, confeſſed the agreement and the ſettlements made as fer 
out in the bill ; but inſiſted, that the defendant was not obliged to 
carry this covenant into execution. It is true, the ſettlement made 
by Frencs was in conſideration of this marriage, and to keep the 
eftate in his name and blood; and ſo far Francis would have been 
obliged to perform this covenant Ca), and ſo would his heir at 
law (5). But fince the plaintiffs in this ſuit are the daughters of 
Oliver by a former venter, they are not likely to continue the eſfate 
of Francis in his name, for when they marry they muſt change 
their names; neither are they within any of the conſiderations of 
this ſettlement; therefore in reſpect to them, this covenant ſtands 
merely on the foot of a voluntary conveyance; and ſuch a cove- 
nant was denied to be carried into execution ag ainſt an heir in 
favour of a brother (c), for no other reaſon but becauſe it was 
voluntary. l | | : 


_ Ir was ARGUED for the plaintiff; that this was a good and for- 
mal covenant to bind Francis Neeve and his heirs, and that there 
was a very good and ſufficient conſideration for the ſame ; for the 
marriage of Oliver is a conſideration which goes through all the 
uſes of this conveyance ; but if that alone did not go through all the 
uſes, yet Oliver and Sheffeild having ſettled their reſpective eſtates 
on this marriage, thoſe ſettlements, * together with the marriage, # [ 108 ] 
are conſiderations ſufficient to raiſe all the uſes therein-mentioned. 
Now Francis having covenanted for himſelf and his heirs to ſur- 
render his copyhold 5 before Michaelmas following to the ſame 
uſes he had conveyed his frechold eftate, he is a tiuſtee in this 
court for the covenantee until that is done; and though he did ſur- 
render witt.in the time, viz. before Michaelmas, according to the 


(a) Peyton v. Bladwill, 1. Vern. 240. (e) 1. Caſes in Chancery, 243. 
| (6) Wright v. Wright, 1. Vezey, 409. | HE 
Vet. IK. -X covenant, 


o 1 
1 * 
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Nzzvz covenant, yet that is not material in a court of equity, where there 
ax OTHERS is no regard had to ſuch circumſtances of time or place when the 
= e eftateis once bound bythe covenant ; and as to the length of time 
before this bill was brought to have a ſpecific performance of this 
covenant, it cannot with any colour of reafon be objected to the 
plaintiffs, becauſe they commenced this ſuit within a year after the 
remainder limited to them veſted in poſſeſſion. It has been ob- 
jected, that in reſpect to the plaintiffs this covenant is voluntary, 
and ſtands merely on the foot of a voluntary conveyance, but cer- 
tainly there is a wide difference between a voluntary conveyance 
and a voluntary covenant; for if a voluntary conveyance ſhould be 

defective, this Court will not inforce the execution thereof, be- 
1 cauſe it being defective, it doth not bind in law; but as by a vo- 
BY luntary covenant a man is bound in Jaw, ſo he is alſo bound in 
SY conſcience in a court of equity; and the only reaſon why this Court 
will enforce a ſpecific execution of ſuch a covenant is, becauſe 
it is a more adequate remedy than the damages which might be 
given by a jury on an action at law for breach of the covenant (a). 
Therefore, ſince Francis Neeve hath bound himſelf and his hcirs 
by this covenant, and ſince Oliver was a purchaſer under it, the 
plaintiffs, who are his heirs, are likewiſe purchaſers, and ought 
to have a ſpecific execution of this covenant ; and the rather, 
becauſe the widow of Francis enjoyed this copyhold eſtate during 
her life, by virtue of this covenant; fo that the defendant hath 
thereby admitted an execution thereof in part of the uſes limited 

thereby. e 1 | 
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Tux Cour was of opinion, that there were ſeveral conſidera- 

tions in theſe ſettlements ſufficient to raiſe and ſupport the uſes, 

And firſt, it is probable that Oliver would not have ſettled his own 

eſtate in that manner which he had done but in proſpect of the 

eſtate now in queſtion ; for by that ſettlement there is no provi- 

fton made for younger children ; ſo that if there ſhould happen to 

| be a fon of this marriage, the reſt of the children would have 
109 1 nothing * out of their father's eſtate but what he could provide for 
_—_ -».them in his life-time; and fometimes it is very prejudicial to a 
family where the father hath a great eſtate, and no power to charge 

. it with portions for younger children : as for inſtance, this cafe 
Te: happened. The teſtator deviſed an eſtate of four thouſand 
AM pounds a-year to the deviſee for life, remainder over, but without 
| any power of making a jointure to a wife; afterwards the deviſee 


a 2 e 
an 2 Del 
* 
* 4 24 


| : ſettled all his own eſtate in jointure on the woman he intended to 
1 marry, and with whom he did marry, and then he died without 
Hy iſſue; ſo that the eſtate which he took by the will went over to 
J . him in remainder, and the paternal eſtate was all in jointure to his 
FH widow, and his next relations had nothing to ſupport them. But 
I 10 in the principal cafe, Oliver Neeve, who married the daughter of 
MY Sheffeilg, was made richer, and that might be a conſideration for 
1 (a) Furnival v. Crew, 3. Atk. 87. 
7 + a ſetting 


N 
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her huſband had bound his eſtate. 
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ſettling his eſtate as he did; and the widow of Francis enjoyed Nervt 
this copyhold during her life, by virtue of this covenant by which * Ornrzs 


Krex. 


Therefore LT WAS DECREED, that the defendant ſhould ſur- 
render this copyhold to the uſe of the plaintiffs and their heirs, 
and at their expence (a). | 


(a) See Tooke v. Haſtings, 2. Vern. 192. Randal v. Randal, 2. Peer. Wms. 
97. Hobſon v. Trevor, 2. Peer. Wms. 464. 


Wing againf Wing and Others. Caſe 52. 


was agreed in and by the marriage-articles between 22 ol 2 1 
founded on 2 


brought to ſet 
that deed afide, 


quer in favour of the fon againſt his father, to hinder him or his 
leſſee to open any mines, or dig for lead ore ; and that a perpetual 
injunction was granted againſt the now plaintiff. | 


THE COUNSEL for the defendant argued, to maintain this plea, 
that there being a perpetual injunction againſt the now plaintiff in 
a court which hath a proper juriſdiction, and can enforce an obedi- 
ence to their decree, it would be inconſiſtent to have a cont 
decree made between the ſame parties in this court, whilſt the fi 
decree ſtands unreverſed ; therefore to obviate that inconveniency, 
it was inſiſted for the defendant, that this plea might be allowed. 

9 8 h 3 a Beſides, 


Wixc 


| againſt 
WING 
AND Or REMS. 
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Beſides, the plaintiff (as it is proved in this cauſe, and as it ap- 
pears in this deed of ſettlement which he would now avoid) had a 
wer to charge this eſtate with two hundred and fifty pounds, 
which might be a conſideration for the leaving out, or for his not 
inſiſting to have an eſtate for life, without impeachment of waſte, 
which ſum was at that time a ſmart charge on the lands, being then 
of the value of thirty pounds per annum, and no more, though ſince 
the making the ſaid articles and ſettlement, the eſtateis very much 
improved by a caſual diſcovery of tome treaſure in the bowels of 
the earth, but that cannot be a reaſon to make an equitable con- 
ſtruction of this agreement. : 5 


Nov if this ſettlement ſhould be ſet aſide, it may be difficult to 


know what eſtate the plaintiff would inſiſt on; for probably he 


-; ET 


might inſiſt on an eſtate- tail. by virtue of the articles, the limita- 
tion being to him and his wife for their lives, remainder to their 
iſſue ; and by this means would ſtrip the defendant of any benefit 
he might claim to thoſe lands. | | 
* Therefore fince there is a decree made in the court of exche- 
quer for the now defendant againft a tenant for life, to hinder him 


from committing waſte, or digging mines, and a perpetual injunc- 


tion for that purpoſe ; 


For theſe reaſons it was inſiſted, that this plea micht ſtand, for 


that this Court cannot controi a decree made in the court of ex- 


chequer, which is equally binding with a decree of this court. 


THe CounsEL for the plaintiff argued, that this plea might be 
over-ruled, for that the decree of the court of exchequer was 
founded on this very deed of ſettlement, which the plaintiff would 
now avoid, and of which he now complains, for that decree is to 


ſubſiſt, and to be ſupported 2 that deed ; therefore it is inconſiſtent 
bl 


to plead that to the plainti 


Beſides, the defendant hath not made any anſwer to that part of 


which he endeavours by this ſuit to 


the bill wherein the plaintiff prays an account of the lead ore 


already dug by the defendant ; for this decree and injunction on 
which he relies is only to hinder the plaintiff to dig for ore in this 
land, bur.it gives the defendant no right to dig there during the lite 
of the plaintiff ; neither doth it preclude him from having an 
account of what is already dug by the defendant or his agents. 


Moreover, a decree may be obtained in the court of exchequer 
by fraud, as well as a judgment in the courts of common law; 


and though this Court cannot reverſe either, yet when the fraud 


and practice appears, they may compel the parties to take no 
advantage thereof, as being againſt all conſcience and equity. 
Now it appears, that this decree was obtained by fraud and op- 
preſſion ; for the attorney (who is one of the defendants in this - 
cauſe, and whoſe daughter married the plaintiff's ſon) had all the 
L | | Papers 
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papers of the plaintiff in his poſſeſſion, and concealed them whilſt Wire 
the proceedings in the exchequer were carrying on againſt him; „ 
ſo that he could not make any defence in that cauſe, for want of 4 r. « 45 


the articles which he ſuppreſſed. N | 


And it is in proof, that the now plaintiff was in cuſtody at the 
time this decree was made, and long before, and that it was made 
ex parte upon an affidavit of ſerving him with a ſubpena; ſo that 
it being obtained by fraud in ſuppreſſing the articles, it cannot be a. 
bar to the plaintiff to have an account of the profits, and to have 
this deed ſet aſide. | | 1 


Alt was admitted by the defendant's Counſel, that by the articles # C 112 } 
the plaintiff was to have an eſtate for life, without impeachment of | 
waſte; but it was infinuated, that before the deed of ſettlement 
was executed, the parties came to anew agreement, by which the 
plaintiff had power to charge the eſtate with two hundred and fifty 
pounds, and that might be the reaſon why that clauſe (without 
impeachment of , waſte) was Jeft out of the ſettlement, which is 
very true, if the fact was ſo; but that very ſum was likewiſe 
mentioned in the articles which the plaintiff was to have and re- 
ceive out of his wite's eſtate ; and it is not pretended that it was 
ever paid. | * „„ 
TE CourT was of opinion, that the decree in the court of 
exchequer, and the injunction to ſtay waſte, were founded on this 
deed of ſettlement, which if ſet aſide, the other muſt fall of courſe; 
and that there was ſuch an appearance of hardihip and oppreſſion in 
this cauſe, that the Court held it reaſonable to over-rule this plea ; 
and told the defendant's Counſel, that at the hearing of the cauſe 
they might take what advantage they could thereof; and then 
THE CoURT would conſider, how far this decree in the exchequer 
ſhall conclude this Court in this cauſe. 5 


Wafer againſt Moc. Caſe 53. 


THERE was an agreement between the plaintiff and the If a !efſee for | 


defendant, that the plaintiff, in conſideration of thirteen hun- y<ars covenam 
dred pounds to be paid to him by the defendant, ſhould aſſign a ne e, K fea 


term of years, which he had in certain houſes in London, which ef the leer, 


were leaſed to him by THE CITY, with a covenant that the leſſee under penal 
ſhould not alien or aſſign the term without leave of TRE CITY, of forſeiting tho 
under the penalty of forfeiting the ſaid term, E AF} 7 Ole and bs 
But the plaintiff having not yet gotten any licence from THE without licence, 
CITY, the defendant would not take any aſſignment of this term equity will nog 
for years until ſuch licence ſhould be procured, but made over one Ve him. 
hundred and fifty pounds South-Sea ſtock to the- plaintiff, as a S. C. 2 Eq. Ab. 
| lecurity to perform the agreement on his part. 88. 
= Tor r r Ame, 2at\ge! 
Afterwards, and before any licence was procured, the plaintiff Eq. Abr. 108. 
aſligned all his intereſt in this term to the defendant, who prevailed 2- Com. Dig. 
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Wers with the plaintiff, that the conſideration mentioned in the aſſign- 
N ment ſhould be ſix hundred pounds, and no more; which was done 
— MocAT® becauſe the true value might be concealed from THE CITY ; fearing 
that when the defendant ſhould renew the term, THE CITY might 

raiſe the fine and the rent in proportion. h 


Sins]... Now it being plain that the plaintiff could have no remedy at 
* * © law to recover any more than fix hundred pounds, that being the 
| conſideration mentioned in the affignment, and probably not that 
neither, becauſe having affigned the term without licence from 
THE CITY, it was a forfeiture thereof; and by that means, and 
. dy colour of an entry and eviction by THE CITY, the plaintiff 
would be barred of his demands ; therefore this bill was brought 
to have the thirteen hundred pounds, according to the agreement 
for the aſſignment of this 3 and to be relieved upon 
the whole matter ſet forth as aforeſaid. 


I be defendant by his anſwer inſiſts, that he was to pay but one 
hundred and fifty pounds South- Sea ſtock for the aforeſaid affign- 
ment, and that the houſes were of little value, and that the plaintiff 
had forfeited this term by making an affignment thereof without 
licence, and therefore the aſſignment was void. IG? 


Tart CourT. Where a man makes a leaſe for life or for 

| upon a condition of re- entry for a forfeiture, or that the 
_ leaſe ſhall be void if the leſſee aſſign or alien it without licence, 

and afterwards the leſſee aſſigns it without licence, this is a for- 
feiture, and ſuch a forfeiture againſt which this Court cannot 
relieve, becauſe it is unknown what ſhall be the meaſure of the 
damages; for this Court never relieves but in ſuch caſes where it 
can give ſome compenſation (a) in damages, and where there 
is ſome rule to be the mcaſure of ſuch damages, to avoid being 
arbitrary (6). | 

(a) 3. Chan. Cafes, 145. 1. Vern. S.C 2. Vern. 222. Grimſton v. Lord 
$3. 2. Vern. 270. Bruce, 1. Salk. 156. S. C. 2. Vern. 
_ (5) Hack ©. Leonard, ante, gn. 594. Dorrington v. Jackſon, 1. Vern, 
Wallis v. Grimes, 1. Chan. Caſes, 89. 449. ; 
Popham v. Bamſfield, 1. Vern. 79. 167. : 


a 


Caſe 54. Mitford and Others againſt Lord Herbert, Pritchard, 


Croom, and Others. 


_ Where a perſon FOHN BROMLEY being poſſeſſed of a conſiderable perſonal 
8 2 0 an eſtate married the daughter of the defendant Pritchard, from 
1 IT 2 whom he afterwards departed, and thereupon ſhe obtained. a 
his life-time, ſentence for alimony, which he the ſaid Bromley diſobeying, he was 
when it-appear- excommunicated. Then he went to Paris, and placed two thouſand 
ed to be only a pounds in the Town-houſe there, in the Lord Herbert's name, and 


traſt, „ ns co the Duke of Pow:s's eſtate for ſecuring the re- 
S. C. a. Eq- Ab. payment of a thouſand pounds, and intereſt, and had two hundred 


. ud forty pounds in ready money and jewels in his trunk, and ſome 


wearing- 


- 
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wearing-apparel, and died inteſtate. After his death, the aforeſaid 


MiTvyozp. 


Creom, one of the defendants, poſſeſſed himſelf of this two hundred 6: Thi . 


and forty pounds, and of all * the jewels and wearing apparel, 


Lox» 


- pretending the fame were given to him by the inteſtate in his life- Hzzzrer, 
time; and the widow of the faid Bromley having by her laſt will Pzrrcuann, 


deviſed ſome legacies, made the defendant Prztchard executor, and 


Cxoom, 


died. Afterwards Pritchard, by virtue of the faid will, poſlefſed **? OTuzas., 


himſelf to the value of ſeven hundred pounds of the faid inteſtate's 
eſtate. 5 | 


Thereupon THE PLAINTIFFS, as nephews and next-of-kin to 
the ſaid John Bromley, exhibited this bill to have a diſtribution 
made to them of a moiety of the ſaid inteſtate's eftate ; and that 
though Pritchard is entitled to the other moiety by virtue of the 
will of his widow, yet he ought to take a moiety of the bad debts 
as well as of the good; and that the defendant Croam might be 
accountable to the plaintiffs for a. moiety of the ſaid Bromley's 


eſtate in his (Croom's) hands, notwithſtanding the pretence of 


a free gift made thereof to him by the ſaid Bromley in his life- 


Tur CounstL for the defendant Pritchard ſubmitted to account 

for a moiety of the ſaid Bromley's eſtate in his the ſaid Pritchard's 
hands; but inſiſted, that he is entitled to have an allowance of ſuch 
debts which were owing to him by the inteſtate, who having left 
his wife, the daughter of the faid Pritchard, without any ſupport, 
and being gone into places remote, ſhe was maintained by the 
defendant Pritchard ſeveral years; fo that he is entitled to retain 
ſo much of her huſband's eſtate as ſhall be accounted a reaſonable 
ſatisfaction for ſuch maintenance, and as a debt due to him from 
the huſband. „ 


And as for the pretended gift to the other defendant Croom, it 
will be the intereſt of the defendant Pritchard to have it ſet aſide, 
for then he, as executor to the widow of the inteſtate, will be 
entitled to a moiety of his eſtate in his hands; for in truth it was 
not @ gift, but à truft in him, contrived between the inteſtate and 
the ſaid Croam; for that the inteſtate, being excommunicated, 
could not make a will ; and if he had made one, it could not have 
been proved; ſo to avoid this diſability, this method-was contrived 
between them to diſpoſe the perſonal eſtate in the life-time of the 
inteſtate, | 2 | 
As for Adderley, another of the defendants, there being no proof 
that he intermeddled with any of the inreſtate's goods, the bill, as 
againſt him, ought to be diſmiſſed with coſts. 


So that the chief conteſt in this cauſe was concerning the # 


two hundred and forty pounds received by the faid defendant 
Croom, which, as his Counſel inſiſted, was an abſolute gift to him 
a few days before the inteſtate's death, ſubject to pay two legacies 
of ten pounds a- piece, and to pay his apothecary's bill, and the 
7 14 : expences 


E 
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Mrrrox> expences of his funeral; and ſince, being excommunicated, he 
ax Oruzxs could make no will, it is the more reaſonable he ſhould diſpoſe his 
err eſtate in his life-time in this manner; and it is in proof, that he 
HzzzzxT, Often declared that his own hands ſhould be his executors, and that 


Parrenaxp, he would give all away whilſt he was living,; and this is a very 


e : 1 . " P 
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| Y 1 | Caxoox, natural diſpoſition to the defendant Croom, who was his near rela- 
3 * OTHERS: tion and godſon, and the perſon whom he moſt truſted during the 


time he abſconded on the account of the excommunication, and the 
proſecution by his wife and her friends. | 


So that it is a donation mortis cauſa, and that is, where anything 
is given for fear of death on ſome thoughts of a preſent or future 
danger ; which donation is gratuitous, and an abſolute gift, and the 
defendant is properly entitled to the benefit thereof; and therefore 
not to account to the plaintiffs, or any other, for this gift, 


Tag CounsEL for the plaintiffs averred, that the defendant 
Pritchard had admitted a great part of what they had prayed in the 
bill, but that he inſiſted on the allowance of ſome debts due to 
him from his daughter, the inteſtate's wife, and which he ought 
not to retain out of the money in his hands, but out of all the 
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1 moiety of the inteitate's eſtate to Which he was entitled by virtue 
Þ of her will. | | A” ae | 8 
7 And as for what is inſiſted on by the defendant Creom, that the 
3 : inteſtate in his life-time gave. him the two hundred and forty 
I f pounds now in his hands, there is no colour that he ſhould not 
F account for it; for admitting it was a donation mortis cauſa, ſuch 
„ a gift is good by the civil, law as a will; but by that law an 
„ | excommunicated perſon cannot make a will; for if he could, 
F . then ſuch perſons might diſpoſe of their eſtates by will in this 
3 | manner. 7 . „ 
Ht : Neither was this an abſolute gift to the defendant Croom; for it 
. is in proof, that it was a bare truſt; and this appears by the beſt 
3 proof that can be made, and that is te/{:monium rei, for after. the 
R delivery of the goods, and the receipt of this money, the inteſtate 
8 appointed Cam to pay ſuch debts and legacies to his nephews, 
BY Beſides, there is a very ſtrong preſumption, that the teſtator was 
Wh | not of a diſpoſing memory at the time of making this pretended 
ip 2 1 116 ] gift; for he ſaio, it was all which he had in the world ; fo * he 
* | forgot a great ſum which he had in the Town-houſfe at Paris, which 
3 l can never be intended if he had been in his ſenſes. . 
mY 8 Tre CourT was of opinion, that this was an odd claim by the 
"Bi | defendant Cream, as an abiolute gift of this two hundred and forty 
4 1 pounds, when it plainly appears to be a truſt. It is true, he 
1 twears in his anſwer, that the inteſtate gave him all his perſonal 
1 eſtate, and directed him to pay the apothecary's bill, and ten pounds 
1 as: piece to his two nephews z but this direction was ſubſequent in 
YA time to this pretended gift, and that proves it to be à fruſt for the 
#14 | Therefore 
RF 

1 
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Therefore 11 WAS DECREED, that the defendant Cream ſhould Irren 
account, and that the bill ſhould be diſmiſſed with coſts as to **2 Orne 
Auderly; and as for the other defendant Pritchard, that he ſhould © Fe, 

be 3 what was due to him for the maintenance of the inteſ- HzxBraT, 
tate's wife whilſt he was living, but not for her maintenance ſince Parrcaazn, 
her huſband's death; but he is not entitled to coſts of this ſuit, Cnxooms 
unleſs they had been taxed, and aſcertained; in the life-time of _—e Orazas. 


huſband. 


Ord againſt nackt = _ Caſes, 


ONE Ord, who was ſeiſed of an eſtate worth four hundred pounds Where a perion 
a-year, had a natural daughter by Sir William Blackett, to was reportedby 
which — ſhe deviſed © all her eſtate,” and made her ſiſter , e to be a 
Martha Ord executrix, and W har to be panting to the png y 


infant (a), and died. uch guardian 
The executrix, purſuant to the will, ſued for this eſtate, but „ = 


died ſoon after the ſuit was begun, having firſt appointed the now was placed with 
petitioner Ord executrix, who renewed the ſuit, ard recovered the the father who 


lands for the infant. owned her. 


But Sir Wiliew-Blackett removed her from hol laft Crit. 3 
nas, and ſent her into the country, where ſhe has been kept ever Ante, 42. 
ſince ; for which reaſon the petitioner made application to the court Poſt. 138. 
of chancery, complaining, that the infant was removed from a Amb. 306. 
ſchoot where ſhe might have proper and ſuitable RY _ 
ſent into the country, where ſhe could have none. 


This petition being referred to A MASTER to name a 
ſchool, and a guardian for this infant, he reported the petitioner to 
be a fit guardian, and Ar. Cavalrie ache. . oy her 


education. 


The petitioner thenefors petitioned, that Ky, child might be be de- 
livered to her, and ſent to the ſaid ſchool. 


The Counſel for Sir Milliam Blackett, the child's father, arid 0 1 117 ] 
who owns her as his daughter, and who preſerved this eſtate for 
her againſt the heirs at law, conſented to ſend the child to Mr. 
Cavalrie's ſchool, but oppoſed the delivery to the petitioner, or 
that ſhe ſhould have the laying out any money forclathes,'or other 
neceſlaries, for the child, ſhe being very poor, and having already 
pretended, that ſhe deſeryed one bindred! and eighty Saber! for her 
care in attending this child; therefore the money to be laid out for 
neceſſaries ought rather to be 122 to Mr, COTE" or his wife 
than to the petitioner. 1 


Tux CourT was of opinion, that removing this child fram 
ſchool into the country, to Sir illiam Blackett's houſe, could 


Es arte Edwards, 3. Atk. 519. 


(a) That a. mother cannot appoint 2 guardian by will, ſee Vaughan, 130. 


neither 


"Ma dis, neither be uſeful or inſtructive to her, becauſe he was a ſingle 
RY * 2 man, and kept no perſons proper for her education; yet it was not 
. ekkrr. thought reaſonable to remove her from his care, ſince he owned her 
BY to be his child (a), but that he ſhould pay the coſts of the petition. 
BY: er's application to the court out of his own money; for otherwiſe 
5 he might remove her from one ſchool to another, and the coſts of 
+ i applying to this court would be paid out of the infant's eſtate. 

8 [a | () See Roach v. Gouvan, 1. Vezey, kins* Caſe, 3. Peer. Wms. 152. Way 
; MW 158. Melliſh v. Da Coſta, 2. Atk. x5. v. St. Paul, 2. Brown C. C. 583. 
1 Harg. Co. Lit. 88. b. note (12). Hop- \ 

"BE Caſe 56. _ Smithſon and Others ag2inf Dodſon. 

BL Tithes of hay T Hs was a bill brought by the pariſhioners of Gargravt in 
"ME ought to be paid T Yorkſhire, againſt the or Ha their VICAR, to ok an 
"BY in gras cocks. antient terrier in his cuſtody, which ſhews the method of payment 
3 S. C. a. Eg. Ab. of tithes in that pariſh, which they ſuggeſt to be a modus, vit. 
1 . "oma for hay the vicar is to have the tenth graſs-cock (a), and three 
W's half. pence for cvery milch-cow, and a penny for every ſwarm of 
FE dees, and ſixpence for every orchard. 7 
5 I » The bill prayed, that the Court would direct an iſſue or trial at 
1 Aa to ſettle this modu3.; and ſets forth, that the predeceſſor of the 
5 deſendant did, about thirty years ſince, alter the payment of this 
"BY mois, and combined at that time with his clerk to raiſe the fes 
We for burials, &c. which fees had been paid ever fince, 
5 The defendan ; adm its there was a modus ſome years ſince for 
Ri payment of tithes in this pariſh, and that he has a terrier in his 
#7 cuſtody of all the tithes payable to the vicar, and that he had 
4:5 been very much harraſſed at law, when he was willing to take the 
„ tithes according to the terrier in his cuſtody, fo as he might 
83 "have them peaceably ; and as to the fees for burials, marriages, 


Bi *[ 118] chriftenings, and churching of women, he * inſiſts, that the fame 
Bib | _ © ſhould be paid as uſual; for that they were not proper for a madu, 
3 . becauſe there is no canon to aſcertain what ſhall be paid, if the 
I? | ſums now paid ſhould be diſcharged ; but it is not in other caſes; 
_ | for if a medus ſhould be deſtroyed, then tithes in kind muſt be 
al paid; therefore, as to that matter, the bill is improper, and ought 
* | to be diſmiſſes, ſince the Court hath nothing before them to aſcer- 
| tain the meaſure of ſuch fees ; and the defendant is in no fault, 
but by continuing the payment of the fees as. he found them paid 
before he was vicar. 3 5 
Tu Couxr held, that the tithe- hay muſt and ought to be paid 
in gras: cocks; and as to the tithes of cows, bees, and orchards, 
the parties did not differ in the manner of payment, but only in the 
furplice-fees for burials, &c. 5 . N 
(=] Sec Barham v. Gawfe, 1. Roll. Abr 644. The Cumberland Cafe, 2. Rel. 


Rep. 172. | 
| | | Therefore 


Michaelmas Term, 11. Geo. 1. In Chancery. 


Therefore 11 WAs ORDERED, that they ſhould attend a Sure 

| MASTER to ſettle how far they differ in that matter, and the conſi- e Ornat 
deration of coſts ſhould be reſerved until THE MASTER makes his Drees 

report. I IE 5 ö 
But as to e ee laintiff's 23 the defendant Where the pa- 

did not controvert, nor inſiſt on anything to the contrary, the pa- fiſbioners ſhall 

riſhioners were ordered to pay coſts, * e Par paycatts, 


Lucas, Executor of Sir Robert Adams, againſt Adams. Caſe 37. 
T* was a bill brought by the executor of Sir Robert Adams, The obligor, on 
to have an account of three hundred pounds borrowed of him ment of 2ol. 
by the defendant Adams, for the payment of which ſaid ſum, with 7.coe Obbsee, 
intereſt, the defendant entered into a bond to the faid Sir Robert and notes for 
Adams of the penalty of four hundred pounds, conditioned for the money to be de- 
payment of two hundred pounds, and at the ſame m—_— him livered up to 
two notes under his hand of fifty pounds each note, butafterwards, ——— 
by unfair means, prevailed on the obligee, who was ſuperannuated, or — 
and not in his ſenſes, to give him (the defendant) a releaſe of all related to the 
demands on the payment of twenty pounds, and on pretence of obligee ; but 
being his near relation. 5 | that _— 
The defendant, by his anſwer, ſays, that he, being nearly related ordered to ac. 
to Sir Robert Adams, did borrow the money of him as mentioned count for the 
in the bill; but being poor, he, the obligee, when he was in his 994 and notes, 
perfect ſenſes, viz. in the 1714, promiſed to forgive him this s. c. a. Eq. Ab. 
debt, which, in the year following, viz. in the year 1715, he did 6. 482. | 
accordingly forgive; therefore inſiſts, that he is not liable to 
account for it to the plaintiff. | 


* Tye CquNsEL for the defendant admitted, that there was * [ 119 ] 
AN INQUISETION taken, by which Sir Robert Adams was found 
to be out of his ſenſes; which inquiſition was taken in the year 
1720, but goes no farther back than three years, v:z. to the year 
WE and this debt being diſcharged in the year 1715, the de- 
fe 5 to try, whether the obligee was then in bis ſenſes, 
or not? | | | | 
Tux CouNsEL for the plaintiff ſaid, that if the Court ſhould 
make the leaſt difficulty to decree for the plaintiff upon reading 
his proofs in this cauſe, that he would then be willing to try it at 
law, whether the obligee was in his ſenſes at the time he executed 
this releaſe 3 but if upon the proofs it ſhould appear, that he was 
| not in his ſenſes, then the plaintiff ought not to be ſent to a trial of 
that matter at law. It is true, the defendant ſwears in his anſwer, 
that he did believe that the obligee had not forgot either the bond 
or the notes at the time of his ſcaling this releaſe, which he obtained 
as his near relation, but gives no manner of proof how, or how near, 
he was related, which he ought to have done, becauſe it is the 
pretended conſideration of this releaſe ; therefore if that fails 125 
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Loca, goth) the reſt muſt fall of courſe : as where the teſtator deviſed 
Excurex OF one hundred pounds to T. S. by the name of his couſin T. S. when 
| OS * in truth he was not related to the teſtator, in ſuch calc the legatee 

| Avans, hall never have this legacy. | TP nos 
—_ -- + . Beſides, there is no manner of proof that any ſuch conſideration 
| of nearneſs of relation was mentioned at the time the releaſe was 
executed, but that the defendant brought twenty pounds, and told 
the obligee, that he had a bond, which he came to pay, and imme. 
diately on payment of the iaid money he got up the bond, and 
obtained this releaſe ; but after all, the payment of the ſaid twenty 
pounds is inconſiſtent with the pretended conſideration of nearnets 

of relation, which the defendant hath ſet forth in his anſwer. 


Tux CovrrT. Here is a bond got by the obligor from a weak 

perſon, the obligee, and a releaſe of all demands, upon, pretence of 
nearneſs of relation, and of being poor; but neither of theſe conſi- 
derations are proved in the cauſe. But it plainly appears, that the 

obligor paid twenty pounds as a conſideration of this releaſe; and 

there being no notice taken at that time of what ſums were due, 

either on the bond or notes, this ſeems to induce a ſuſpicion, that 
the payment of that money was the only conſideration of delivering 
.» L120 ] * them up, and executing this releaſe ; and that the obligee did 
not know at that time that anything more was due to him, 
© being very weak and forgetful, and incapable of tranſacting any 


DO 


buſineſss. „ | 5 
So 1T was DECREED, that he ſhould account both for tue 


Cafe 58. Cox and Others againſt Coffin and Others. x 
BY! inſt 2 ' HE PLAINTIFF, who was. heir at. law, exhibited a bill to 
niortgages, to > redeem a mortgage made by his anceſtor, '- : | 
compel him to 


reconvey upon TRE CASE upon the pleadings was thus: One Butchin having 


payment of occaſion for money borrowed it of one Fry, and to ſecure the re- 


e payment thereof, with intereſt, he mortgaged his lands to Fry for 
F” two thouſand years, with A PROVISO to be yoid upon payment of 
the principal and intereſt ; and fqon afterwards he died. In the 
year 1696, the plaintiff and her ſiſter, who were heirs at law to 
the mortgagor, exhibited their bill to redeem, and the defendant 
Cofin was eniployed by them to profecute the ſuit z and Fry the 
mortgagee, in his anſwer to that bill, ſubmitted to a redemption 
upon payment of the principal and intereſt ; but Coffin perſuaded 
them, being ignorant women, to drop that ſuit, alledging, that the 
lands were not worth redeeming. Fry the mortgagee, ſome time 
afterwards, by will, deviſed this term and eſtate. to one Grove, 
whom he made executor, and died ; and then the now defendant, 
Cee, purchaſed it of the ſaid Grave, and by his agent, Milli, 
tin catened the now plaintiffs to exhibit a bill to forecloſe them 0 
| | „ the 
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Michaelmas Term, 11. Geo. 1. In Chancery. 


the equity of redemption. The now defendant Coffin, after he had 

urchaſed this term of Grove for one hundred pounds, in conſidera- 
tion of fo much money paid to him, aſſigned part of the eſtate to 
one Lake for five hundred years, being part of the ſaid term of two 
thouſand years, and afterwards ſold the remainder of the term to 


Hillis. | 
Now the end of this bill was, that the defendant Coin, who 
knew the plaintiffsꝰ title, and by unfair and fraudulent means diſ- 
ſuaded them from purſuing their right, and afterwards purchaſed 
this mortgage for himſelf, may be obliged to re-convey upon pay- 
ment of ſo much money which he paid for the purchaſe. _ 


Tak COUNSEL for the plaintiffs ſaid, that there were two things 
to be conſidered in this cauſe : FIRs , * Whether this is a redeem- 
able eſtate; and, SECONDLY, If fo, then on what conditions it ſhall 


be redeemed ? 


As to THE FIRST POINT, It is plain, that this is a redeemable 


eſtate ; for upon filing the firſt bill, Fry, the original mortgagee, 
under whom the defendant claims, ſubmitted to a redemption ; but 
the defendant Coffin, who was then ſolicitor for the plaintiffs, diſ- 
ſuaded then to redeem ; and the other defendant Willis, who ated 
for Coffin, threatened to forecloſe the equity of redemption: now 
this ſhews, that he knew it was a redeemable eſtate ; therefore the 
plaintiffs are entitled to redeem. 


As to THE SECOND POINT, Upon what terms the plaintiffs ſhall 
redeem, it was inſiſted, that they ſhould redeem upon payment of 


Cor 
AND OTHERS 
againſt 
Corrin 
AND OTHERS, 


. C1 1 


the principal ſum of one hundred pounds, and intereſt, which ſaid 


ſum of one hundred pounds the defendant C paid to Grove upon 
the purchaſe of this term; for as he was ſolicitor for the plaintiffs, 
he is to be taken as a truſtee for them, and therefore ſhould be 
contented to receive what he paid for them, deducting the rent. 


And as for Lake, who took the term of five hundred years of 
n, this ſeems to be a truſt for him; but if it was granted to 
him bona fide, without any truſt, yet he took it with his eyes open, 
7. ſhall not be in a better condition than Cn, under whom he 

aims. | . FO 


| Therefore it was inſiſted for a decree to redeem, &c. (a). 


(a) Jaſon v. Eyres, 2. Chan. Caſes, 33. Powell, Comy. Rep. 603. Exton +, 
Howard » Harris, 1. Vera. 33. 190. Greaves, 1. Vern. 138. Floyer v. Le- 
Manlove v. Ball, 2. Vern. $4. Willet vington, 1. Peer. Wms. 268. 

& Winnel, x. Vern. 488. Crott v. : | 
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HILARY TERM, 
; The Elerency of G the Firſt, 
IN. | 85 
The Year 
1724, 
e 
T he Court of Chancery. 


The Farlof Macclesfield, Lord Chancellor. | | 
Sir Joſeph Jekyll, Kut. Maſter of the Rolls. 


EE, 1 
_ ® Bugsoins againſt Lates. | Cale 59. 


| NE Buggins being ſeiſed in fee of ſeveral eſtates in Mid- Lands deviſed 
dleſex and Morceſterſpire, in the year 1674 deviſed the to his wiſe and 
lands in queſtion to Mary Buggins, his wife, and to her 3 * 

heirs and aſſigns for ever, to be ſold to pay his debts and legacies © #2 

in aid of his perſonal eſtate. and legacies in 


8 e | p 
But the perſonal eſtate being ſufficient to ſatisfy and diſcharge ſonal eſtate, and 
all his debts and legacies, and the real eſtate not being ſold, the not being ſold; 
plaintiff, as heir at law to the teſtator Buggins, inſiſted, that he is wh * 
entitled to theſe lands as a reſulting truſt for him, and that the de- Fats 0 2 12 
viſee was a truſtee for that purpoſe. 8 „ 
the heir ſhall 
Tur CourT was of opinion, that where lands are deviſed to be have the lands 
ſold in aid of the perſonal eſtate for payment of debts and legacies, * 2 reſulting. 
and the lands are not fold, for that the perſonal eſtate is ſufficient rats 
to diſcharge the whole, it is plainly an implied truſt in the deviſee 7g" * **A> 
Ch. Caſes, 197. 2. Vern. 245. 247. 2. Ch. Caſes, 115. 1. Salk. 153. 3. Peer. Wms. 193. 
2. Com. Dig. Chancery (3. A. 5. ). T. Vexey, jun. 44. . 


for 


1 4 - 

ITN ALE 2 * a IK -- 3" 

7 ee 0 
Ze 6 % 


2 
CU 
e eee 
1 


FPV : L . 
. r . x 1 . Era 2 : 7 
| Ae, ee, - 244. N < NF was Set © a 
5 6 3 
of . 
— 2 


— —— — a 


7 88 
1 0 9 3 * ' h ; : N 
e ee, eee e Py: 
Chetan 48 os be rage op Ae 0 eee 


ee a A A EEE de ent Be AE ns ps ny rn TAC $14 MAI $67, 3 
5 * 234 e 


4 
enn 
els 7 5 


2 — + * 
e ai 


S age * ze . 
5 * i 
r . 


„ 


r — 2 2 c * 100% e028; * 
* 7 . eee „„ EE a RY fs. tC r 
, e 2 4% A \ 
6 £Y 4 ROK. N D 32 r py yr! pw 26 
* ' * « 


— 


I ». pad | wy, Hh 
8 OS . 
% * * 

y . OP 


+ NE 9, — N * — A — 
ee e t eee ne er IS cn. 1 
FAB 

* . Fe pgs n W. enn * 


EXE 
£# +, a #23. -- 29 
# * % 4 > 
— — —ͤ— 


* A 
as * N = 
9 5 4 Py 


> 
"ITE 
2 


2 — 1 Mt as 
A wenne * 1 
N u e 
0 "> —F- 
7 9 . . 


* 
"3" Oe * 


: N 7 4 ; 
92 —— — —- T5" prog ware hear 


—— 
” nn 
N P N 


Hilary Term, 11. Geo. 1. In Chancery. 


Buccrxs ; for the bobs at law, and he is entitled TENN into this court to hays 
77. NR ſedy og 
3 And Tue Cour being about to make the decree, it was aj 
Deviſe — * here was likewiſe a truſt of the perſonal eſtate, viz. the — 
tor in his will declared, that he did not doubt but his wife would 
be kind to his childſeen. «> 8 ö 
But THE Couxr was of opinion, that thoſe words gave a right 
to no child in particular, or a right to any particular part of the 
[123] eſtate, * but that the clauſe was void for incertainty (5): 


And thereupon IT WAS DECREED, that the defendant ſhould 
make a reconveyance of the real eſtate. 


In what caſe the But then 11 WAS INSISTED for the defendant, that the Court 

Court will di. would direct an inquiry of the value of the teſtator's perſonal eſtate, 

Fen an w, becauſe it appeared in the cauſe, that there was fix the ſand nine 
perſanat > : . : 

eſtate of a teſ. hundred pounds ſtanding out in debts and legacies ; and that the 

tator. perſonal eſtate amounted to four thouſand pounds, and no more, ſo 

that if the deviſee paid the reſt of the debts and legacies out of her 

own effects, ſhe is intitled to be repaid out of theſe lands deviſed 

to her; and there isa very ſtrong preſumption that ſhe paid to the 

value of this land; for there is a legacy of two thouſand pounds 

deviſed to her, which ſhe never raiſed, becauſe ſhe apprehended the 

eſtate was her own, being deviſed to her and her heirs ; and there- 

$2 fore ſhe deviſed it to her ſecond huſband 7ates for life, which he 

enjoyed twenty-two years under that deviſe, and ſhe likewiſe de- 

viſed the inheritange in parcels to her three ſons, vi. to the plain- 

tiff, and the defendant, and to another fon ſhe had by her huſbend 

Buggins; and the plaintiff, after the death of Yates the ſecond 

huſband, entered by virtue of that deviſe ; and by his bill he claims 

under the will of Mary Yates, fo that he admits ſhe had a power 

to deviſe, which is enough to affirm the right of the defendant, 


Executory de- Befides, there is another thing to be conſidered in this cauſe, 
viſe. viz. Mary Buggins, the widow of the teſtator, upon her inter- 
marriage with 7 ates, reſerved a power to diſpoſe this eſtate as ſhe 

ſhould think fit, notwithſtanding her coverture, and after the faid 

marriage, ſhe deviſed it to her huſband TJates for life as aforeſaid, 

remainder in parcels to her three ſons and their heirs; © prRoyipt 

that if any or either of her ſons died under twenty years, and 


(a) See Maſſey v. Sherman, Amb. 320. Amb. 33. r. Brown C. C. 458. Sam- 
Wynne v. Hawkins, 1. Bro. C. C. 179. well v. Wake, 1. Brown C. C. 144. 
owlan -. Neligan, x. Bro. C. C. 491. Chetty v. Parker, 2. Vezey, jun. 21. 
ogers v. Rogers, 3. Peer. Wms. 193. (5) See Cunliffe v. Cunliffe, Amb. 
S. C. Prec. Chan. 83 1. S. C. x. Bro. 686. Harland v. Trigg, 1. Bro. C. C. 
F. C. 66. Bicknel v. Page, 2. Atk. 79. 142. Wynne v. Hawkins, 1. Bro. C C. 
Calton v. Hancock, 2. Atk. 438. Wal- 180. Nowland v. Neligan, 1. Bro. 
ker v. Jackſon, 2. Atk. 625. Haſel- C. C. 489. Pierſon +. Garnet, 2. Bro. 
wood v. Pope, 3. Peer Wms. 325. C. C. 38. 226. Malim v. Keighley, 
Briagman v. Dove, 3. At 202. Lord 2. Vezey, jun. Rep. 233. 
Inchiquin v. Obrien, 3. Will. 82. | IP 
| 4e without 


44 


2 ** 


Hilary Term, 11. Geo. 1. In Chancery. 
= without iſſue, that the ſhare of him or them ſo dying ſhculd, go Bucine 
« to the ſurvivor or ſurvivors.” Now Jobn Buggins, one of her _— 
ſons, died under twenty years, and without iſſue, ſo that the lands” 
which were deviſed to him muſt deſcend to the plaintiff and the de- 
fendant equally ; for this being a common contingency, and hav- I 
ing happened, whether it is by limitation of a uſe, or by execu- | 
tory deviſe, the remainder over is always good, — 

Taz CourT was of opinion, that this could not be an executory 
_ deviſe, becauſe the teſtatrix was a feme-covert, N 
hut the defendant's Counſel preſſing for an inquiry into the va- 

ue of the perſonal eſtate of the teſtator Buggins, though it ſeemed 
hard to grant it after ſuch a length of time, & unleſs there was a [ 124 1 
very great ſurplus; yet an account was directed to be taken thereof, 
and that all the deeds and writings concerning this eſtate ſhould be 
| brought before THE MASTER; and the confideration of this re- 
mainder over ſhould be reſerved until the account of the perſonal 
eſtate was taken; and then it would appear what right the teſta- 
trix had to deviſe all or any part, and what part of this eſtate, 
Sir John Fryar againſt Vernon. - Caſe 60. 


[JPON A Mor fox for 2 ſequeſtraticir of the defendant's eftate' The court of 
; in Ireland, for a contempt to this court; bs — — 

Tux Mas TER OF, THE ROLLS was of opinion, that ſuch ſe- corel aide in 
queſtration could not be granted, or at leaſt that he, would he well {#4=:4. 
_ adviſed before he would grant it; for that the proceſs of this court s. C. Caſes in C. 
could not affect any lands in Ireland. The practice in ſuch. caſes 5. 
being to make affidavit, that the perſon ſtanding in contempt is S. C. 2. Peer. 
here in England, and being afterwards taken upon. proceſs, the Ma > 

: ; : : * a 5 - . 3. C. 2. Eq. Ab. 

Court will oblige him to give bail to abide and perform their 751. 
decree, | 2349 alt 2.1679; [5h 0915 - + Ver 23$- 
421. . 2. Com. Dig, © Chancery" (3. X.). 
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Before the Lords Commiſſioners RAYMOND and GILBERT... 


7 ONE Whitechurch the anceſtor of the plaintiff, had a mortgage The mortgagee 
for five hundred years of the lands now in queſtion, and took had a term for 


another term for two thouſand years of the ſame land, to com- 592 Years and 
| afterwards took 


mence after the expiration or determination of the firſt term; and aa 
to avoid a merger thereof, he got it conveyed to another perfon in the fame lands 
| for 1000 years in the name of a third perſon, to commence after the determination of the firſt term, 
in truſt for himſelf; and afterwards he purchaſed the ſee ſimple in his own name; and then he de- 
viled the ſaid lands to E. G. for life, remainder in tail, &. This will was void ſo as to pals the lands, 
becauſe not atteſted by three witneſfes 3 but it was inſiſted, that it was: goþd to paſs the term of 2000 
. Fears as a term in grcfs, and ſeparated from the inheritance z but decreed that it. was a term which 
attended the inheritance by implication of law ; for it is not expreſsly deviſed for that purpoſe, and 
there is no apparent intention, that the teſtator deũgned to paſs it as 4 ſeparate intereſt.— S. C. Rep. 
Eq. 168. S. C. 2. Peer. Was. 236. 8. C. 2, Eq. Ab. 763. 8. C 1. Stra. 619. a. Wil. Rep. 236. 
pl. 60, Gilb. Eq. Rep 168. 2. Com. Dig. Chancery (3. A. S.). 9 85 
Yoh . 93 © truſt 


Whitechurch againſ Whitechurch. Caſe 6 
1 , 1 4 — 2 * 


1 
34 
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Wmrr- truſt fr the mortzagee ; and afterwards he purchaſed the . 
Ddarnen © tance in his own fame, and it was conve 2 to him according]y, 
ſo that he had the legal eſtate of that term "of five hundred y 


. 
1 which ſtood unmerged by reaſon of the intermediate term, toge- 
cher with the inheritance in himſelf, pe | 
* [ 125 + How: *. Afterwards by will be deviſed the 413 . to the Sig 


Whitechurch for life, remainder to his firſt, and every other ſon 
and ſons in tail male, and made 77 S. his executor, and died, 


"Now this will was not executed according to the ſtatute; for 

ought it was all of the teſtator's hand writing, and ſigned by him, 

pet it was not atteſted by three witneſſes, as Tequire by the ſta- 

ute; but the executor having aſſented to the legacy, the defendant 

„ — as he inſiſted, poſſeſſed of the legal eſtate of this term of 
| þ Ne hundred years. 


However, the will being not good to paſs the 3 the 

15 bau as heir at law to the teſtator, exhibited his bill againſt the 
deviſee, and againſt · the executor, and againſt the truſtee of the 
term of two thouſand years, to compel them to aſſign both the ſaid 
terms to a third perſon in truſt, to attend and protect the inhe- 
ritance for 2 _ being the only uſe of 12 terms for years, a; 


Co) *7 I he inſiſted. 5 Pcs; \\ 
For the defen- IT was „ the fates; that the principal point to 


| Wt. bde conſidered in this caſe, is what eſtate the teſtator had in hint at 


the time he made this will; and to judge rightly of that matter, 
OP ome er- intiſt be had both of the principles of Jaw and 
7 Now a term attending on the inheritance, is in equity to be 
E eanüide red of no other uſe than to protect the inheritance, though at 
law it is a ſeparate intereſt; and if it is only to protect the inherit · 
- ance, then the teſtator had no other eſtate when he made his will, 
but an inheritance which he had chiefly in contemplation, and in- 
tended to paſs at that time. It is true, if there had been any ex- 
. preſs declaration of the teſtator's intention in this will to paſs the 
term excluſive of the inheritance, there it might paſs ; but it 
plainly appears he intended only to paſs the inheritance, and there 
is nothing, in the will which neceſſarily implies a ſeparate deviſe of 
this term. It was ſaid, that where a man is ſeiſed of an inheritance, 
and has an unmerged term in notion of law, and he deviſes the inhe- 
ritance, the, deviſee may in this court compel the executor to con- 
vey the term to a truſtee to attend and protect the inheritance, 
_ becauſe the term is in the executor, upon that truſt only; and it is 
very wrong to affirm, . when the inheritance doth not paſs, 
that the heir at law cannot compel ſuch executor to aſſign the 
term. It was reſolved in the caſe of the creditors of the Earl of 
Pembrele by ſimple- contract, that they ſhould be paid out cf an 
2 unmerged term he had in him, becauſe ſuch term was a chattel 
201 * hable to their demands; but if the term had been in a truſtee for 
," the £arl, it had been õtherwiſe. So in the principal cafe, though 
n wi is not ſufficient to pals. the inheritance, becauſe it wants 
| that requilite » which the aue de yet it is e to Jo 


FE — 
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Hilary Term, 11. Geo. i. In Chancery. 
this term to the defendant, who having the legal eſtate therein, 
this Court will not interpoſe, and take it from him in favour of the 


heir, who is a volunteer; for it is a rule in equity never to inter- 


poſe in favour of one volunteer to the prejudice of another, but to 
ft him who hath the law on his fide take advantage thereof, 
eſpecially where the intereſt of a purchaſer for a valuable conſider- 
ation doth not interpoſe ; ſo that upon the whole it was inſiſted, 
that this unmerged term in the ſame perſon is to all intents as a 
term in groſs, and ſhall paſs by this will as a chattel intereſt. | 
GiLBERT, Baron, was of opinion, that this was a term attend- 

ing the inheritance, and to protect the ſame from intermediate in- 
cumbrances, and that an unmerged term in the ſame perſon is in 


him in nature of a truſtee to attend the inheritance; and that it 


would be very dangerous to all the inheritances in England, if un- 
merged terms ſhould be taken to be terms in groſs in the owners 


of the inheritances, and paſs as ſuch. Now in the principal caſe, 


if this ſhould be conſtrued asa term in grols, then it is ſuch a chattel 
intereſt as may paſs by this will, though all the ſolemnities required 
by the ſtatute are not obſerved; but if it is a term annexed unto, 
and attending the inheritance, it cannot paſs by this will in any 


Wurz 
CHURCH 


| 1112 
CHURCH, 


other manner than the inheritance would paſs. Now it has been 


allowed at the bar, that the term for two thouſand years is annexed 


to the inheritance, but the term for five hundred years is not; but 


no reaſon was given why there ſhould be ſuch a difference between 
theſe two terms, that one ſhould, and the other ſhould not attend 
the inheritance : and certainly it can never be ſaid with any colour 
of reaſon, that where a mortgagee of a term of years purchaſeth 
the inheritance, that ſuch term when in himſelf, and unmerged, 


| fall go and deſcend in another courſe different from the inherit- - 


ance; for it is the conſtant and uniform conſtruction in this court, 
that ſuch a term ſhall be annexed unto, and protect the inheritance, 
and attend the ſame; and it would be a dangerous conſtruction in 
equity to make the inheritance and the term ſeparate and diſtinct 
eltates in one perſon, . . 3 | | 

* RAYMOND, the other Commiſſioner, differed a little. He 
was of opinion, that where the teitator expreſsly deviſes ſuch a 


«F123 


term, or where it comes to an executor by implication, as a chattel 


intereſt, viz. by a deviſe of all his chattels ; or where it veſts in 


an adminiſtrator generally, without making any will; in ſuch caſes - 


| the heir at law would be proper to apply to this court to have the 

term aſſigned to another to attend and protect the inheritance ; but 
that ſince it is agreed on all hands that this term paſſeth at law, it 
is a queſtion, Whether this Court can take it from him to whom it 
1s deviſed, in favour of the heir at law, who is a volunteer as well 
as the deviſee ? It is true, where a term is expreſsly limited to at- 
tend the inheritance, there, though the teſtator likewiſe expreſsly 
deviſeth it to another, it will not paſs; but where it attends the 
inheritance only by conſtruction or operation of law, or in an 
equitable notion, as a term * in and aſſigned by creditors, or 
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Hilary Term, 11. Geo. 1. In Chancery. 


Wnrrz- terms raiſed for chilren's portions, or for other particular purpoſes; 


arne theres if the teſtator expreſaly deviſeth ſuch terms, they will paſs, 


* <a But where a man hath a term for years, which by intendment of 
cube. law only attends the inheritance, certainly he hath a power to 
ſever ſuch a term from the inheritance; and if he ſhould aſſign it 
to one man and mortgage the inheritance to another, in ſuch caſe 
the term ſhall not attend the inheritance, but it becomes a term 
in groſs; and why ſhould not a man have the like power to do 
che ſane thing by will if he thinks ft? 
Hut there is this farther to be conſidered in the principal caſe, that 
as in this will there is no apparent intention, that the teſtator de- 
ſigned to paſs. this term as a ſeparate intereſt from the inheritance, 
though there are ſufficient words to pals it in general; then, whe- 
ther ſuch general words Hall, after the death of the teſtator, ſeyer 
this term from the inheritance, which attended and protected it in 
notion of equity, before ſuch deviſe was made. 
But this point was not debated: | 
For ir was DECREED, that the term did not paſs by this de- 
viſe, which plainly appeared to be of the inheritance only, with- 
out any intent to paſs the one excluſive of the other; therefore 
the Court was clear in opinion, that the term ſhould not be ſever- 
ed from the. inheritance, and paſs to the deviſee by the general 
words of this will; though there were. ſufficient words to pals it, 
if it had been a term in groſs, and that the executor of this will 
vas a truſtee for the heir at law, and his aſſent to the legacy wh 


* 


*7 1281 x 5 r I o 2 
* of no effect, but that the term was ſtill in him to perform 


which he was obliged to execute | 
A decr-e fer Then ANOTHER QUESTION was made, and ſtrongly inſiſted on 
confirming or by THE ATTORNEY GENERAL, viz. I hat the deviſee being an 
1 ee a wil, enfant, the decree ſhould-not be final on him, but that he might 
is heir or de. Dave leave to ſhew cauſe againſt it within ſux months (2) after he 
viſce, is final. -eame-of age. <ul 12 PGF Ee DS 56 n 5460 v7: YH: #9D 
2. Vezey, 23 But THE COURT was clear in opinion, that the decree ſhould 
2. Brown C. C. be final, for that in caſes" of truſts infants are always bound by de- 
434. - -crees of this court, and ſo they are where the will of the anceſtoris 
« Chancery" conteſted; andi ĩt is either ſet afide or confirmed in equity after 
(3 R. 3). trial of an iſſue tleviſavit vel nom or where it is otherwiſe ſet aſide 
Fontbl. Eq. 75. without a trial at law; and there is ſcarce any caſe where an in- 
Fant has time toſhew cauſe agaĩnſt a decree, but where it is neceſ- 
ſary for him to join in a conveyance in order to complete the 
eſtate, and where ſuch conveyance is of the inheritance, as in de- 
'crees of forecloſure of mortgagors, &c. ((P). 
(2) See Mallack v. Galton, 3. Peer. Cock v. Farſons, 2. Vern. 429. Brook 
. . Hereford, 2. Peer. Wms. 518. Gre- 
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Hilary Term, 11. Geo. 1. In Chancery. 


2112241 


: Reeves again Reeves. qr Caſe 62. 


TKH father of the plaintiff and the defendant, in conſideration By marriage-ar- 
of his marriage with their mother, and of a portion in money, _ "Os = 
did, in the year 1073, article to ſettle his eſtate to the uſe of him- enant in tall: 
{elf for lif-, then to his intended wife for life, then upon truſtees, proviſo, that the 
to preſerve contingent remainders, then to the firſt ſon of that father might ſell 
marriage, and to all and every other the ſons, &c. in tail male, the 2 om 
with ſeveral remainders over, with power to make a jointure to eee 3 
any other wife of a thouſand pounds a-year; and a proviſo, that it purchaſe 3 
ſhould be lawful for him, by and with the conſent of the truſtees, lands, and ſettle 
to ſell the eſtate, and with the money ariſing by ſuch ſale to pur- them to the like 
chaſe other lands, and to ſettle the {ame to: the like uſes as in the ue; he pure 
2 : chaſed other 
faid deed dated in the year 1673. | mike, Hug” Mi 


Afterwards the father ſold the lands, and with the money pur- 5 


chaſed other lands now in queſtion; and in the year 1092, he ſet- yet held. good. 
tled the new purchaſed lands, by and with the conſent of the truſ- . f * 
tees in the firſt ſettlement, to the uſe of himſelf for life, remainder „ _—_ he 
to the defendant for life (who by the firſt ſettlement had an eſtate- poſt. 165. 
tail), remainder to truſtees to preſerve contingent remainders; Caſes T. T. 20. 
then to his * firſt and every other ſon in tail male, with ſeveral re- # [ 129 ] 
mainders over, with a power to make a jointure to any. woman he = . 
ſhould marry, of the yearly value of {ix hundred pounds, and ſoon 1 Pers, wm, 
after the father died. 3 Gan 


Then the defendant, who was his eldeſt ſon, in conſideration of . 3 
his marriage, and of a marriage- portion, by deed dated 1698, con- « Chancery 
veyed the new purchaſed lands to truſtees to the uſe of himſelf for (3. Z. 11.) 
life, tien to his intended wife for life, then to truſtees to preſerve (3. Z. 12.) 
contin ent remainders, then to his firſt and every other ſon in | 
tail male, with ſeveral remainders over. D c 


The defendant, Themas Reeves, having only a, daughter, and 
nd iſſue male by his ſaid marriage, would now ſell theſe lands, al- 
ledging, that the remainders limited to the iſſue male were volun- 


tary, not being within the conſideration of the ſettlement made 
by him in the year 1698, | | > 


Therefore this bill was exhibited by the next in remainder to 
obſtruct the ale, and to oblige the truſtees to enter to preſerve the 
contingent remainders; and that the deeds and evidences may be 
brought into court to know how the title ſtands; he ſuggeſting, 
that by the marriage articles of their father, dated in the year 167 2, 
he covenanted to ſettle his eſtate as aforeſaid, but with a proviſo 
to ſell the ſame by and with the conſent of the truſtees, and to pur- 
chaſe other lands, and to ſettle them upon the ſame uſes as in the 
firſt ſettlement, &c. | 1 Eee, * | 


AND IT WAS ARGUED for the defendant, that the ſettlement in 1 5 
1673, made upon the marriage of the father, both of the plaintiff 
and defendant, though mentioned to be by articles only, was and 

| : : 8 


Hilary Term, 11. Geo. 1. In Chancery. 


Rrxves is a good ſettlement by way of covenant to fand ſeiſed; and that 
| * the defendant is by the expreſs words of that ſettlement made te- 
ur nant in tail of the lands fold; and the proviſo being to ſettle tbe 
new purchaſed lands to the ſame uſes as in the firſt ſettlement, it 
was not in the power of his father to make him tenant for dife by 
any other ſettlement whatſoever, ſo that he muſt ſtill remain tenant 
in tail of the new purchaſed lands; and that ſettlement made by 
his father in the year 1692, when he purchaſed thoſe lands, as far 
as it croſſes the limitations in the firſt ſettlement, is entirely void, 
being voluntary; ſo that the ſettlement made by the defendant, in 
the year 1698, upon his marriage, is good; and ſuch of the lands 
which are nct contained in that ſettlement the defendant may 
| ſell, and the plaintiff hath no right to conteſt the ſale even of 
9411 30 ] * thoſe lands, he being no ways within the conſideration of that 
ſettlement. | 
ON THE OTHER SIDE if was inſiſted for the plaintiff, that this 
ſettlement made by the father, in the year 1692, of the new pur- 
chaſed lands, appears on the very face of it to be made in conſi- 
deration of the ſettlement made by him in the year 1673, which 
though mentioned to be by articles, yet ſtrictly ſpeaking thoſe ar- 
ticles amounted to @ covenant to ſtand ſcijed; and the ſettle. 
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2B ment made in 1692 being in execution of that covenant, and ac+ 

* quieſced under ever ſince it was made, muſt now be taken as a full 

BY and entire execution of that covenant : and though the father could 

5 not be compelled by a court of equity to make the defendant te- 

35 nant for life, who by the firſt ſettlement was tenant in tail ; yet 

1 the father having of his own accord, and wich the conſent of the 
HE truſtees, made this ſettlement, and no objection made to it during 

. his life, the defendant ſhall not be admitted to ſay it is not good, 

3's it not correſponding with the proviſo in the firſt ſettlement. This 

42:3 is not like the caſe of Hakely u. IVakely, where the father, on + 

'BY his intermarriage, &c. articled ta convey his eftate to the uſe of 
BY himſelf and his wife for life, remainder to the heirs of their two 

HY bodies; and afterwards he had iſſue a ſon, who coming of age, the 

1 father by his laſt will, which he mentioned to be in execution of 

Be the articles, deviſed the eſtate to his ſon for life, remainder to his A 
„ firſt and every other ſon, &c. in tail male, with ſeveral remainders 0 
„ over, and afterwards the ſon brought his bill in this court to be re- 

1 lieved againſt this deviſe, it not correſponding with the article:: E 
TY and i one declared, that though by the equity of the articles | fe 
BY | the ſon ſhould be tenant in tail; and if he had ſued in this court to th 
5 cumpel the father to an execution of the ſaid articles, the Court ct 
hg would have decreed an eftate-tail to him; yet if the father, by the el 
4 1 | conſent and approbation of the truſtees, had made ſuch a ſettle. W ti 
SY ment, this Court would never ſet it aſide. But in that caſe the | m 
SY father had done it by his laſt will, without the conſent of the truſtees, pl 

and without the confent of the ſon, who was then of age ; and by 


that meatis the fon having no power to make a jointure, or any 
| charge 
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Hilary Term, 11. Geo. 1. In Chancery, _ 


e on the lands to make proviſion for younger children, that Rezyrn 
| _ was ſet aſide. But in the principal 2 ſettlement in . | 
1692 was made by the conſent of the truſtees in the firſt ſettle- ION 
ment, which & is therefore good, and a full execution of the cove- * | 131 J 
| nant in that ſettlement, And ſo is Matthews's Caſe, who by | 
dis father's marriage-articles was made tenant in tail; but fome' 
| time afterwards the father made a ſettlement by which Matthews = 
| was made tenant for life, with a power to ſettle a jointure of fix 
| hundred pounds a · year on any woman he ſhould marry ; and being 
about to marry, it was the opinion of ſeveral eminent lawyers he 
could make no greater jointure ; for though he was tenant in tail 
| by the articles, and if it reſted there, he might have made what 
| jointure he thought fit; yet being tenant for life by a ſubſequent 
ſettlement varying from the articles, he could not make the juinture 
| beyond fix hundred pounds a-year ; and thereupon he applied to 
the parliament, and obtained an act to make up the jointure a | 
thouſand pounds a-year, but that his eſtate in poſſeſſion, and all * 
the remainders over, ſhould continue as before. 


Next THe CounsEL for the plaintiff cited the caſe of Burton 
v. Haſtings (a) in this court, which was thus, viz. By the mar- 
riage-articles, the wife's eſtate was to be ſettled on the huſhand 
and wife, and on the heirs of their two bodies to be begotten; 
and afterwards it was ſettled to the uſe of the huſband and wife 
during their lives, remainder to the firſt and every other ſon of the 
huſband in tail male, remainder to the heirs of the body of the 
wife; they had no fon, and but one daughter; the huſband died, 
and his widaw married again, and then the huſband and wife joined 
in a fine, and ſettled the eſtate to other uſes ; thereupan the 3 of 
ter exhibited her bill, and prayed relief on the articles, becauſe by 
the equity thereof the huſband and wife ought to be but tenants 
| for life, and the ſubſequent ſettlement could not enlarge the eſtate 
| of the wife to an eſtate-tail general, viz. to her and the heirs of 
| her body: but ſhe had no relief, the Lord Chancellor Cowrer 
| declaring he could not relieve againſt the ſettlement ; though if it 
| reſted on the articles, without any ſettlement made, he would have 
decreed, that the articles ſhould be carried into execution. 


It was farther inſiſted for the plaintiff, that he was proper in 
«his Au Er 15 eas 2 5 aid of this Am gy and 
for that purpoſe a caſe was cited between Sir Richard Head and 
the Lord Kerry, which was thus, viz. The late Lord Kerry, in 
conſideration of a marriage and a marriage- portion, ſettled. his 
eſtate to the uſe of himſelf for life, then ta truſtees to preſerve con- 
tingent remainders, * then to his firſt and every other ſon in tail [1 33 1 
male, &c. and before he had any iſſue, he borrowed money of the 
| plaintiff, and for ſecuring the repayment thereof with intereſt, he - 


% 


(a) Eq Abr. 393- pl. 3. Gilb. Eq, Rep. 123. 
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Hilary Term, 11. Geo. 1. In Chancery. 
Rrxves levied a fine, &c. And upon a ſpecial verdict found in the cauſe, 
1 N the queſtion, was, if the charge was good againſt; the preſent lord; 
for that on his father's leyying the fine, the truſtees did not enter 
do preſerve the contingent remainders; ſo that it is very proper 
tat the plaintiff in the principal caſe ſhould come into this court 
to compel the truſtees to enter, in order to preſerve the contin- 
gent remainders, eſpecially ſince the plaintiff is a purchaſer: under 
the ſettlement made in the year 1692, for that his father, who made 
that ſettlement, had thereby abridged his power of charging the 
eſtate withia.tzouſand pounds a- year, which by the ſettlement made 
in the year 1673 he had power to do. fy e i en er 


Trt Couxr. Every remainder-man has a right to come into 
this court, and pray the aid thereof to compel perſons to bring in 
the deeds and evidences relating to the eſtate; but this is a bill 
of the firſt impreſſion as to the prayer for the truſtees to enter to 
preſerve contingent remainders, for their title is merely at law; _ 
neither doth it appear in thecauſe, that the truſtees refuſed to enter, 

Nov if this caſe is conſidered upon the deed made in the year 1673, 
the defendant is tenant in tail of the Jands thereby ſettled ; but the 
deed made 1692 of the new purchaſed lands was intended to be a 
family ſettlement, and a full execution of the covenant in the deed 

made 1573, by which deed the defendant being made tenant for 
life, he ſnall not be at liberty to incumber any part of the lands 
thereby ſettled by his father; therefore the decree was for the 

And in pronouncing this decree THE LORD CHANCELLOR. 
ſaid, that where a ſettlement is made by the father, or other lineal 
anceſtor, in conſideration of the marriage of his ſon, in ſuch caſe 
all the remainders limited to his children and their poſterity are 
within the conſideration of that ſettlement ; but when it is made by 
a brother or any other collateral anceſtor on his intermarriage, 
there, after the limitations to his own iſſue, all the remainders limit- 
ed to his collateral! kindred are voluntary, and not within the con · 
ſideration of the marriage ſettlement. c 


11331 . 

Caſe 63. * Southwell againſt Lord Limerick. 
Depoſitions THIS was 3 bill to redeem a mortgage made in the year 1635; 
. OR 25 and upon a motion for publication of the depoſitions, 
and betore the Era i | e 
detendant had THE QUESTION was, Whether a depoſition taken de bene efe 
put in bis an- on a commiſhon formerly iſſued to examine witnefles, and taken 
4 e. or ſue pe fore the defendant had anſwered, or ifſue: joined in that cauſe, 
. ſhould be now read at the hearing of this cauſe? and according to 
2 Em reſulution in Brown's Caſe (a) it ought not. The caſe was 
* thus: Upon a bill in THñR EXCHEQUER to preſerve the teſtimony 

of witneſſes, one 7. S. being a witneſs, and ſick, was upon hearing 
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N Hilary Term, : 11. Geo. I. | In Chancery. 5 


of Counſel on both ſides, and by order of Court, examined de bene Sori, 


| eſeon the part of the defendant. Afterwards on the twenty-eighth 
of November, the anſwer came in, and the. witne(s. died on ther 


* 


eightcznth of December following; and by the opinion of all the., 


againſt * 
Lond - 
MERICK., - 


Judges, it was held, that his depoſition could not be read in evi», . 


dence at a trial in law, in ejectment, becauſe it was taken before 


| ive joined, and he lived long enough after the anſwer came into 


be examined in chief. Where there is no default in the defendant, 
a depoſition taken de bene eſe on behalf of the plaintiff, and the 
witneſs dying ſoon after ſuch depoſition taken, it ſhall not be read; 


but in the principal caſe that reaſon fails, for the plaintiff was kept 


out of the anſwer by the defendant for above two years by privilege 


of parliament, and other delays ; and the commiſſion td examine in 


| chief was taken out in Juli lait ; and by affidavits made in this cauſe 


it appears, that this witneſs, who was examined de bene eſſe, was on the 


fifteenth day of June (before the ſuing out any commiſiion) ſtruck 


«- as 


_— 


*. 


blind, and loſt the uſe of her memory, and ſoon after died: but if 
ſhe had lived, ſhe could not have been examined, for the reaſon _ 


before mentioned; therefore as this delay was occaſioned by the 
defendant, it was inſiſted, that this depoſition taken de bene eſſe 
might be read at the hearing this cauſę, nd publiſhed with the reſt 


of the depoſition. : 


Ir was SAID on the other fade, and admitted to be true, that For the deſen- 
where the delay is made by a 2 that a witneſs cannot be dan. 
8 


examined in chief, he either loſing mory, or dying before he 
can be examined in chief; in ſuch caſe, * his depoſitions taken de 
bene efſe may be read: but if the delay is on both ſides, they ſhall 
never be read againſt the defendant, becauſe he loſes the benefit of 
croſs-examining the witneſſes. Now in this caſe there was a 


greater delay made by the plaintiff than by the defendant, for the 


bill was filed againſt him whilſt he was in /taly and Spain, on his 
travels, and as ſoon as he returned in December, &c. he put in his 
anſwer, which was filed the tenth of February following; and from 
that time to the twenty-eighth of April, which is about eight 
weeks, the plaintiff did not think fit to reply; but as ſoon as his 
replication came in, the defendant rejoined, and on the ſecond of 
on gave commiſſioners names to the clerk of the other fide ; 

ut the plaintiff did not join in commiſſion till the twenty-eighth 
day of the ſame month, ſo that the greateſt delay was on his fides 
So where the mother was examined de bene eſſe, and lived eight 
months after, in which time ſhe might have been examined in chief, 
but ſhe died without being examined, it was held, that her depe- 


ſitions de bene eſſe ſhould not be read in evidence, | 
At the fame time it was moved, that the publication of depoſi- 
tions in perpetuam rei memoriam might paſs, and they might be read 
on the hearing this cauſe, the witneſſes being fince dead. —_ 
Tux Court. It is the work of another day, to determine 
whether thoſe depoſitions may be read in evidence or not. 


*[134] 


Therefore | 


- 


Hilary Term, It. Geo. 1. In Chancery. 


sev TuwZLs. Therefore no opinion was given as to that matter : 


=: But rr was ORDERED that publication ſhould paſs, and ehatie 


Lixzxics. the plaintiff thought fit, he might make ny abjection in proper 
time. 


+ In Hilary Term, in the ſecond year of "Se the Second, this 
caſe was ſolemnly argued before LoRD KING, Lord Chancellor, 
aſſiſted by Lozp 5 Chief Fuftice of the king's bench, 
and Six ROBERT EYRE, Ant. Chief Juſtice of the common pleas ; 
and it appearing in the cauſe, that the defendant had kept the com. 
plainant out of an anſwer, and that the proceſs of contempt were 
all run out againſt him before he anſwered ; 


Fur Covxr and Jvpers were unanimouſly of opinion, 5 
the depoſitions taken de bene eſſe on the commiſhon formerly iſſued 
to examine witneſſes, and which were taken before the defendant 
had anſwered, ſhould now be read and given in e the 
defendant loſt the benefit of croſ-examining, 
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1 

The Court of Chancery, 1 
Ireland. 


Weſt, Lord Chancellor. 


3 55 *[ 135] 
Morgan againſt Dillon. Caſe 64. 


T TPON a PETITION to have the three children of Sir Arthur The huſband 
Shean removed from the defendant Dillon, and to be de- deviſed his real 
livered to the plaintiff, or to ſome other perſon whom the _ to his 


Court ſhould appoint ; | | and ns 


| THE CASE was thus: — Sir Arthur Shean being ſeiſed of a con- ud then by 3 
ſiderable real eſtate, and bein likewiſe poſſeſſed of a great perſonal _—_— oi 
ſtate, married the plaintiff E daughter, by whom he had wife, if his three 
iſue three children; and being advanced in years, and his wife a children ſhould 
Young woman, he deviſed his real eſtate to his three daughters, and die without if. 
[heir heirs, and by his will appointed his wife to be their guardian; fue, and made 
end he deviſed a hundred pounds a- year to each of them during ,, „ 
their infancy, for their maintenance; and two parts of all his per- and died; the 
ſonal eſtate to his ſaid three children, and the third part to his wife. married again; 
About three hours before his death, the ſaid Sir Arthur Shean the guardianſhip 
Pade a codicil by which he confirmed his will, but deviſed his real 3 2 from 


Y * . * - , . A * . herb the 
ſtate over to his wife, in caſe his three children ſhould die with- 3 gt Wah 
- C. 11. Vi 
b. 432. 8. C. 2. Eq. Ab. 453. 487. S. G. 3. Bro. P. C. 341. 2. Com. Dig.“ Chancery (3. O. 3). 
| 5 W nn 
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out iſſue of their bodies, and ſoon after died; and about fix monthy 
after his death his widow married the defendant Dillon. 


In the argument of this caſe there were two points very well 
debated, which though in Ireland, yet ſeem very uſeful to explain 
the law concerning guardians. | . 


* Fixsr, Whether this lady, who was a teſtamentary guar- 
dian, was removable by the Lord Chancellor. 5 


SECONDLY, Whether her marriage with the defendant Dill;n 
is ſuch an act as will amount to a breach of that truſt repoſed 
in her by the teſtator, ſo as to render her incapable of ſuch truſt, 
and to be removed by this Court on account of the marriage, and 
the remainder limited to her in fee on the death of the three chil. 
dren without iſſue, os 


As to THE FIRST POINT, 


IT was ARGUED for the plaintiff, that this lady being to enjoy 
the eſtate on the death of theſe children without iſſue, it would 
be dangerous to continue her in the guardianſhip, eſpecially ſince 
ſhe is married to a young gentleman,” who in her right will be 

uardian to them, and whoſe children by her will be entitled to 
inherit this remainder ; therefore it is certainly in the power of 
this Court to remove a teſtamentary guardian in caſes of ſuch un- 
foreſeen accidents. The civil law, which the teſtator underſtood 
very well, ought to be the rule in this caſe : now, by that law, if 
the mother of infants marry a ſecond huſband, the education of 
her children may be taken from her (a). | 


IT was ARGUED for the defendant, that this lady being a tel- 
tamentary guardian, according to the ſtatute 12. Car. 2. c. 24. 
by which it is enacted, “ that the parent of a child under age, and 
© not married, may by deed or will diſpoſe the cuſtody of ſuch 
dc child, for and during ſuch-time as the child ſhall remain an in- 
& fant, or for any leſſer time, to any perſon other than a popiſh re- 
& cuſant; and that ſuch diſpoſition ſhall be good againſt any per 
44 ſon claiming the cuſtody of the child as guardian in ſocage, or 
« otherwiſe; and that the perſon to whom it is diſpoſed may main- 
cc tain an action of raviſhment of ward or treſpaſs, againſt any other 
« who ſhall wrongfully take away or detain ſuch child, for the re- 
« covery of the child, and ſhall recover damages for the uſe of 
« the child. And the perſon to whom it is diipoſed ſhall and may 
tc take into his cuſtody the profits of all the infant's lands, and the 
« management of his perſonal eſtate till his age of twenty-one 
„ years, or any leſſer time, according to ſuch diſpoſition; and may 
« bring actions in relation thereunto, as by law a guardian in com- 
« mon ſocage might do.” That this Court could not remove ſuch 
guardian, unleſs guilty of ſome miſdemeanor, which might render 

er incapable of performing the truſt repoſed in her: and as to 


(2) 1. Demat, 270. — 


the 


„30 
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ie odjection, that her ſeeqnd marriage will make her incapable, it 


is probable. ĩt may be ſo by the civil lav, which will not hold:in 


this caſe, becauſe this lady was appointed guardian by the wilh of 


the father of theſe children, and by virtue of a ſtatute which gave 


S him power ſa to do; and the teſtator, at the time of making his 


will, ſaw all the inconveniencies which are now ſuggeſted in be- 
half of the plaintiff z for he muſt neceſſarily preſume this guardian, 
being very young, would marry again; nor can the preſumptions 
of ill nature, or deſtroying the infants, be applied to a mother, as 
they might to another who is next of kin, becauſe it muſt be pre- 


þ Monean 


Dion. 


ſumed, that whatever parents can get will be for the benefit of their 


own children. Now, ſince the teſtator has, by this appointment 


in his will, adjudged the mother to be a proper perſon to be intruſt- 
ed with the education of her on children, a court of equity will 
not break through ſuch a will; for that would be ta make a new 


will after the death of the teſtator. It would likewiſe be a break - 


ing through that power which the ſubject has purchaſed at a great 
rate, and that is by ſettling a perpetual revenue of tonnage and 
poundage on the crown, in conſideration of taking away the court 


of wards and liveries, and turning all the old tenures into free and 


common ſocage, and to prevent diſputes which might be made by 
diſpoſing by will or otherwiſe lands held in knight's-ſervice, giving 
men power to diſpoſe the cuſtody of their children during their 
minority, which is a privilege that cannot be taken from them ſince 
the making that ſtatute, which is plainly implied by the words of 


the ſtatute itſelf ; for power given to parents to diſpoſe their chil- 


dren to any perſon except to-popith recuſants, is an implication, 
that any other perſon who is appointed to be guardian by virtue of 


this ſtatute, cannot be removed by this Court. It is true, 


where there is a guardian by the common law, a court of equity 


may interpoſe 3 but where by the ſtatute, it cannot (a): as for in- 
ſtance, the teſtator deviſed the guardianſhip of his ſon to his 


mother-in-law, and died; afterwards the widow married a ſervant, 


and being poor, the uncle of the child got the poſſeſſion of the in- 


fant, and tent him beyond ſea ; but the Court ordered him to reſtore 


the child to the guardian (), for that they could neither remove 
the child or the guardian, but would make her give ſecurity * not 
to marry the infant without firſt acquainting the Court (c). And 
25 a guardian is not removable, fo the guardianſhip is not aſſign- 
able; neither ſhall it go to the executor or adminiſtrator of the 
guardian (d), becauſe it is a perſonal truſt repoſed in him, and 


therefore not to be determined but by his death. 
As to THE SECOND POINT, 


Ir was ARGUED, that the marriage of this guardian did not 
make her incapable of the guardianſhip, becauſe, as it hath been 


*{ 138] 


(a) 1. Peer. Wms. 703. 2. Com. 110. Caſes T. T. 58. 2. Com. Dig. 


Dig. © Chancery“ (30 4.) (3. O. f.). * Chancery” (3. O. 3.) 
(6) 3. Salk. 277. 2. Caf. Ch. 237. (4) Redell v. Conſtable, Vaugh. 180. 


(c) 2. Caf, Ch. 238. 2. Peer Wms. 
| | | already 
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Metean - already obſerved, it is a perſonal truſt repoſed in her, and the mar 
ren riage cannot be an affignment thereof, becauſe it runs in perſon; 
DIELDN privity; and therefore it cannot be forfeited by the attainder or 
other miſdemeanor of the huſband: it is like the caſe where a fim 
. ſole was made truſtee, or where ſhe has goods as executrix or aq. 
miniſtratrix, her iage is no reaſon to remove her from ſuch 
truſt or executorſhip. Now, if the deviſe of the guardianſhip to 
this lady ſhould be void, the maintenance deviſed to her children 
would likewiſe be void, and then ſhe would be guardian to theſe 
children by nature, and certainly her marriage, without ſome 
other default, would not have determined ſuch guardianſhip; and 
- there cannot be any convincing reaſon why it ſhould be deter. 
mined by her marriage, now ſhe is a teſtamentary guardian, than 
it would have been if ſhe had been a guardian at common law; 
for the deviſe of the remainder in fee to her cannot be any objec. 
tion upon this ſtatute: for at common law, the lord, as guardian 
in chivalry, would have the wardſhip of the body and the lands; 
though if the ward had died without heirs, he was to have his lands 
by eſcheat; in which caſe it cannot be denied but the lord was to 
have fome benefit by the death of the ward, as the guardian is to 
| have in the principal*caſe, if her children ſhould all die without 
iſſue, The limitation of ſuch a remainder to a guardian would 
have been no objection at common law to remove her from the 
guardianſhip, for if-it ſhould, it muſt ariſe from a preſumption, 
chat the guardian may deſtroy the child; but in this cafe neither 
the teſtator, nor any other perſon, could or can preſume that the 
mother would deſtroy her own children; but any man might 
imagine ſhe would marry again, being young and in the prime of 
her youth. Now, the reaſon of removing a guardian at common 
la is, becauſe the guardianſhip might be caſt on one who is 
[1391 worth * nothing, or an ideot or madman; and therefore it was rea- 
ſonable that this Court ſhould interpoſe, and grant relief to the in- 
fant, by appointing a guardian who might educate him ſuitable to 
his degree and quality; and this ſtatute was intended to remedy 
thoſe inconveniencies by giving the parents pewer to aſcertain the 
perſon, and to appoint ſuch a perſon to be guardian to their chil- 
dren in whom they could beſt repoſe that truſt ; which appointment 
is not like a bare power, but it is coupled with the greateſt intereſt 
which a parent hath in his children; therefore ſuch a guardian is 
not to be removed by this Court. EET 


Tux Couxr. | There are two points in this cafe :—Figsr, 

© Whether this Court can remove a te/famentary guardian. 

SECUNDLY, as this caſe is circumſtanced, Whether there is a ſuf - 

ficient foundation for this Court to remove thoſe children from the 

cuſtody of the defendants, if they are removable at all.—At 
common law, before the ſtatute 32. Hen. 8. c. 46. by which the 

court of wards and liveries was erected, THE LoRd CHANCELLOR 

was the ſole Judge of wardſhips ; but with this difference, that 
where they were lucrative to THE CROWN, there the Lond 
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CELLOR alone had the diſpoſition and management of the ward; 
therefore as the law now ſtands, the anera feuderum being extinct, 


And the court of wards aboliſhed, and all the old tenures being 


turned into free and common ſocage (@), all wardſhips which are 
beneficial for the wards muſt return to this court, as to their ori- 
ginal fountain (5). It is true, there were ſome ſtatutes which al- 
tered the common law as to the perſons of wards ; as for inſtance, 


A guardian in ſocage, or in chivalry, had the cuſtody of the perſon 
xt common law; but by the ſtatute of 4. & 5. Edw. ö. c. 8. it ap- 


pears, © that the father of any maid or woman-child unmarried, 
« and within the age of fixteen, might by his laſt will and teſta - 
« ment, or by any other act in his life-time, appoint, aſſign, be- 
« queath, give, or grant the order, keeping, education, or govern- 


d ment of ſuch maid, or woman- child, but not of the males; 


probably, becauſe the females are more expoſed to contingencies 
than the other. That ſtatute related only to the perſons of in- 


fants, but the ſtatute 32. Hen. 8. c. 3. of Wills, relates to their 


lands: for whereas before that ſtatute a guardian in ſocage had the 
cuſtody both of the perſon and lands of the ward; now by that 


ſtatute, the father had power by his laſt will and teſtament, or b 
| * lawfully executed in his life- time, to diſpoſe all his lands 
de 


d in ſocage at his free will and pleaſure. And by virtue of 


that act, fathers did uſually deviſe their ſocage lands by will to 


ſome perſons in truſt, for the heir during his infancy ; and by this 


means the guardian in ſocage perceiving there was no benefit to 
de had by the guardianſhip, very often declined it; fo that the heit 
was without any guardian; which being a very 7 inconveniency, 


was intended to be remedied by the aforeſaid ſtatute 12. Car. 2. 


c. 24. which gave the father a power, either by deed or will, to 
appoint a guardian; but this was only as to the modus habendi, for 


of wr the guardian (thus appointed) no new authority which he 
not before; it does not deſcribe his power, but explain its 


 prevalency againſt guardians in ſocage, who were the next of kin, 


to whom the inheritance could not deſcend, and who claimed the 


- guardianſhip before this ſtatute was made; The ſpiritual court 


might appoint a guardian to an infant (c) who had only a perſonal 
eſtate ; but where he hath ſuch an eſtate, and alſo lands, ſuch an 


appointment is void. I his Court might likewiſe appoint a guardian 


where there was not a rightful one before, and even where there 
was a real as well as a perſonal eſtate; and could remove ſuch guar- 


dian, though made by the appointment of this court, if he after- 


wards became not fit or improper to be a guardian; but a right- 
ful guardian was not removable ad libitum, as guardians appointed 


dy this court or by the ſpiritual court might. A ſtatute guardian 


(a) See 12. Car. 2.. c. 24. (c) Biſhop of. Carliſle mY Wells, 
(5) 2. Caf. Ch. 136. „ „ | 72 


may 


TREASURER acted, who had a concurrent juriſdiction with THE ., M. 
' CHANCELLOR 3 but where wardſhips were not lucrative to THE + 
cow x, but only for the benefit of the ward, there THE Cyan. - © 


"Eafter Term, 11. Geo. t. In Chancery, 


be may be Hkewiſe rembved for a juſt cauſe; and for this there B 
Dix. Plain authority in Sid. 424. which was but nine years after the 
2. Chan. Cafes, making the ſtatute; and contemporary expoſitions have been 
237- always thought the beſt method of explaining the meaning of 
ſtatutes. Now in that caſe it was held, that a ſtatute guardian 
might be removed; which ſhews, that it hath been admitted eyen 

in a court of common law, that a teſtamentary guardian js under 

| the control and inſpection of a court of equity, as pere 
L141 Jof all guardianſhips; and in the caſe of Feller v. Denny (a), * this 
| © Court ordered a guardian to give bail; and if ſuch an order iS good, 
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it may compel him to do any other act which may be thought ne. 
deſſary for the benefit of the infant. At common law there were 
** four forts of guardians, and every one of them removable : 
5 Frxsr, There was a guardian by nature, and this was the father, 
©* who is the root out of which all othef guardians fpring ; and there 
are inſtances where the father hath been removed from the guar. 

*dianſhip of his child (5) or hath been compelled to giye ſecurity 


e Ne 
2 Lr y 


— 


dior the benefit of che infant; and if fo, then certainly a deriyathe 
guardian may be removed, for he can have no greater privilegaot 
Immunity than a primitive and Yrigina guardian from whom he 
derived. And even a guardian in"chivalry, who at common hw 
* had the warſhip both of the body 22d fende of the ward, might 
_.retmoved by this Court for any miſbehaviour or ill uſage of the per. 
"f6n of the ward, becauſe a guardian never had any intereſt in the 
© body of an infant, but for the benefit of ſuch infant; and wheneyer 
_ be wiſufedthar intereſt, this Court could remove the perſon outet 
| his cuſtody : it is true, as far as ſuch wardſhips were Jucrati 
"the*guardians, às they had an intereſt by the law, did HT 
lame without the intefpoſition of this Court. There was likew; 
at common lade d guardian in ſocage, which was purely for the he 
nefit of the infant, and accountable to him, and removable hy 
this Court upon n or. obliged to give ſuch ſecurity 
to account as the Court thought proper, There was a 0 4 guar- 
dian by nurture, and this was the mother; and ſhe was remo- 
 vable as the father, and for the ſanie cauſe; and {0 was à teſtamen 
r dees a ene ri med 
- The next queſtion may be, Whether there are grounds in the 
preſent caſe. to remove this teſtamentary guardian? No as to 
that matter, it hath been rightly obſerved at the bar, that this pe- 
tition is brought quia tient ; but in this caſe, as well as at com- 
mon law, there is a difference between a: wardſhip as it works 
upon the perſon of the ward, and as it works on his eſtate; for 
that which operates on the perſon, muſt be helped by anticipating 
the evil, and in ſuch cafe a remedy is to be ſought guia timent; for 
there can be no reparation 2x p facto, but as it operates on the 
e ſtates of the wards, a reparation may be made, and an applica- 
tion is proper in this court ex pfl; nay, that is the only time 
* [ 142 ] ' for that purpoſe: as for inſtance, * The father of an infant being 
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indebted to the defendant, granted the guardianſhip of his children 
tohim (the deferdant) with a covenant in the deed not to revoke 
it; the bill was to bring the guardian to account, and to remove 
him; but becauſe there was a juſt debt due from the father to the 
guardian, the Court would not reſtrain him from receiving the 
rents of the inſant's eſtate, but only from abuſing his perſon (a). 
Now, if this Court can interpoſe in any caſe where there is a tei- 
tamentary guardian, why not in this, if it is thought neceſſary ſo 
todo? The propoſition is general: Either a guardian can or cannot 
be removed at all. That he cannot is falſe, if he can in any one 
caſe; and that it can in ſome caſes, hath been already proved by 
the authorities cited; therefore it may be done in this caſe. It 
is true, here is a remainder limited to the mother, and it muſt be 
admitted, that at common law this was a good objection to remove 
2 guardian in ſocage, upon a preſumption, that ſuch a guardian 
who was the next of kin might deſtroy the ward; but ſuch a pre- 
ſumption could never omar in the caſe where a parent was guar- 
dian; for it would be a monſtrous preſumprion, that a man ſhould 


deftroy his own child to inherit his eſtate ; neither can the want 


of good-nature be preſumed in this lady towards her own children, 
ſo as for any man to imagine ſhe could ef of ſuch an act. 
But ſhe is married, and under the control of her huſband, who in 
her right will be guardian, and his children by her will inherit 
| thoſe lands, if the children by her firſt huſband ſhould die without 


iſſue ; and how can the mother ſhew her affection or good- nature 


to thoſe children who hath nothing for them but what is under the 
power and control of her huſband, and who in reality is guardian, 
which certainly is going out of the will, and what the teſtator 
| never intended? | 

Therefore 1T wAS DECREED, that thoſe children ſhould be re- 
moved from the mother their guardian, and that the Court would 


appoint ſome proper perſon amongſt their relations to receive them; 


Mos cas 
agen 
Dios. 


but that the mother ſhould be at liberty to ſee them as often as ſne 


would. 
As to the guardianſhip of the lands there was no decree made, 
becauſe there was another bill depending as to that matter; buf 
THE CHANCELLOR declared, that a perſon bred to hardſhip and 
penury, and who afterwards makes his own fortune, and keeps it, 
| 18 more likely to deal fairly with infants, than one born to an eſtate, 

and who becomes neceſſitous by ſquandering it away; for * ſuch 
perſons rarely retrieve their fortunes, but are always neceſſitous. 


But the decree in this caſe was reverſed in THE HOUSE OF 
LORDS upon an appeal, and Lady Shean confirmed in the guar- 
Canſbip (5), | 5 

(a) Lecone v. Shires, Vern. 442. 13, 14, 15, 16. See alſo Darcy v. Lord 


(5) But that a guardian appointed by Ho!derneſs, Trinity Term 1725, coram 
wil, puriuant to the 12. Car. 2. c. 24. Kix e, Lord Chancellor, Buttler v. Free- 


is within the preventive and controlling man, Ambl. 302. Currie «+ Hunter, 


power of the court of chancery, ſee the 1. Pzer. Wms. 705. netiss Ex parie 

Duke of Beaufort v. Preity, 1. Peer. Richards, 3. Alk. 518. IE 

Wms. 703. Harg. Co. Lit. 88. note 1a, | 
Yu 1 Webber 
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Eafter Term, 11. Geo. 1. In Chancery. 


Caſe 656. Webber againſt The Earl of Montrath. 


If there was no TENANT ix TAIL (remainder in tail to the defendant) made 
legal tenant to a leaſe for ninety- nine years, determinable on three lives, with 
the præcipe, in à covenant that the leſſee ſhould renew; &c. and afterwards he mort. 
order to ſuffer a gaged the lands to 7. S. in fee, who aſſigned the mortgage to one 


COMMON XE-· N 
eee Flower. | 


aſter lengt of Aſterwards the leaſe for lives (which was prior to the mortgage) 
time it ſhall be. : : : 
preſamed, that being determined, the faid tenant in tail made a new leafe to the 
there was a le- now plaintiff, purſuant to the covenant in the firſt leaſe, and then 
gal tenart. he and the aſſignee of the mortgagee joined in a conveyance of the 
S c. 2. Eq. Ab. equity of redemption to one Alcock, in order to make him a tenant 
653- x to the præcipe; and thereupon A COMMON RECOVERY was ſuffer. 
ed, in which the tenant in tail was vouched, and he vouched over 


the common vouchee, and ſoon after died without iſſue. 


Then the defendant, the Earl of Mentrath, got this mortgage 
to be aſſigned to one Geerzng, in truſt for himſelt, and brought an 
ejectment on a double demiſe by him and the ſaid Geering. 


And thereupon the plaintiff exhibited this bill to ſtay the proceed. 
ings at law; and having got an injunction, a motion was made to 
diſſolve it upon coming in of the anſwer: 


But THE COUNSEL for the plaintif” inſiſted, that it might be 
continued on the equity contefled in the anſwer, it appearing that 
the aſſignee of the mortgagee did join with the tenant in tail in 
the conveyance to Alcock, to make him a legal tenant to the 
præcipe: and though it was objected, that this remainder to the 
defendant could not be barred, becauſe there was no legal tenant 
to the præcipe; yet it was inſiſted for the plaintiff, that this reco- 
very being ſuffered in the year 1702, which was now more than 
twenty-three years paſt ; if he could not ſhew that there was a 
legal tenant to the præcipe, it muſt be preſumed in his favour (as 
a purchaſer) that after ſuch a length of time there was ſuch a legal 
tenant. | 


And if this may be preſumed, then the mortgagee, who is 2 
truſtee for the mortgagor, and he jcining with the (a) ceſtui que 
truſt in ſuffering this recovery, it ſhall be a bar to all remainders; 

: and this is proved by the caſes cited in the margin, where it was 
11 144 ] held, that a (6) recovery ſuffered by * cęſtui gue truſt in tail barred 
dhe intail and all the remainders, and that fuch a recovery hall 

have the fame effect in a court of equity, and bind the truſt in the 

' fame manner as it would the eſtate in law, in caſe he had the legal 

eſtate in him; and as to a fine, it had never been doubted of late, 

and that even a bargain and fale enrolled by ce/#ui gue truſt of an 

eſtate-tail ſhould bind the iſſue, becauſe ſuch truſt is not within 


the ſtatute De Donis. | 


) The mortgagor. (4) 2. Chan. Rep. 78. Vetn. 13. _ 440. 
OE 5 ur 


Eaſter Term, 11. Geo. 1. In Chancery. 


Tur Counstr for the defendant in/fted, that the laintif Ware 


ought to give a judgment at law, with a releaſe of errors, otherwiſe 
the injunction ought not to be continued; for that the defendant 
being tenantin tail, it would be of ſome advantage to him to have 
the legal eftate ; ſo as he might dock the intail, and avoid all the 
remainders over; and then the plaintiff may have the benefit of his 
title in equity, and make the moſt of it. | 


Tax Couxr. None of the caſes cited at the bar come up to 
the preſent caſe ; for in all thoſe caſes the truſt covered the whole 
eſtate of the ce/ui que truſt, as well as of thoſe in remainder : it is 
true, the caſe of Baſket v. Pierce (a) is ſomewhat like it, which 


Tux EART of 
MonTRATH. 


was thus: The teſtator deviſed his lands to truſtees for ninety- 


nine years for the payment of his debts; and if they did not act, 
then he deviſed the lands to T. S. and his heirs in truſt to pay his 


debts, and afterwards to A. B. in tail, remainder in tail to E. G. 


Afterwards A. B. who was the ceſtui que truft in tail, levied a fine, 


and died without iſſue, and five years paſſed without any claim: 


it was decreed, that this fine and non-claim barred the remaindex- 


man in tail, for equitable rights are bound by fines as well as ac- 
tions and titles at law; and though it was inſiſted for the plaintiff 
in that caſe, that the title of the remainder-man was not yet com- 
menced, becauſe the debts were not paid, and the term for ninety- 
nine years was ſubſiſting; and that the entire eſtate at law being in 
the truſtee, he ought to have entered; and that it was againſt equity 
for him to ſuffer the ce/tuz gue truſ to be barred by a fine and non- 
claim through his default; yet the Court was ftill of opinion, that 
te plaintiff was barred, | 


It is true, in the principal caſe the mortgagee in fee was a truſtee 


for the mortgagor, but he is only ſo far a truſtee as he derives under 


the title of the mortgagor, and hath no relation to the remainder 


over; and to ſay that the remainder of a legal eſtate ſhall be barred | 


by a recovery ſuffered by a ce/{ur que truſt of a particular eſtate, is 
going farther * than ever that point hath been carried; and ſeems 
to croſs the intention of the ſtatute De Donis, for by that ſtatute 
this remainder is veſted. | 


| Beſides, this recovery was ſuffered by a cęſtui gue truſt in tail, 
which is but a particular eſtate, who at that very time had it in his 
power to have the legal eſtate, by paying off the mortgage. 


It hath been objected, that there was no good tenant to the 
præcipe; but if there had not, it ought to be preſumed that there 
was a good one after this length of time, | 


It is true, it induces a ſtrong ſuſpicion that the defendant, who 
is the remainder-man, thought himſelf barred by this recovery when 


he brought the ejectment, and declared on a double demiſe, the 


*[145] 


one made by himſelf, and the other by the aſſignee of the mort- 


| (a) 1. Vern. 226. 


L 2 gagee, 
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Eaſter Term, 11. Geo. 1. In Chancery. 


Wir gagee, which titles cannot ſtand together; for if his remainder is 

againft » his title under the mortgage is not; and it is plain, that the 

Tux Banz or plaintiff hath a right to be relieved againſt any right the defendant 
MoxTaari. can Claim under the mortgage: 

THEREFORE as to that, a perpetual injunction decreed for 

the plaintiff; but as to the defendant's title G the remainder, 

a trial at law was directed, and after the trial an injunction was or- 

dered till the hearing this cauſe. = | 


TRINITY 


TRINITY TERM, 
The Eleventh of George the Firſt, 
of : 1 
The Year 
8 17 
1N 
The Court of Chancery. . 


Earl of Macclesfield, Lord Chancellor. | 
Sir Joſeph Jekyll, Kut. Maſter of the Rolls. 


1461 


* Winter againſt Bermingham. Caſe 66. 


| ETER BROWN being poſſeſſed of lands for a long term, it a perſon be 

Þ which he enjoyed twenty-ſeven years, by his laſt will de- twenty-ſeven 
clared, that this term was taken by him in truſt for the Jer m poſſeſ- _ 

. defendant Bermingham, to whom he deviſed the 2 thereof pr 1 
unexpired, and declared, that it was in purſuance of the ſaid truſt, agen to have 


and ſoon afterwards died. ; | been held in 
| truſt, although 


| Thereupon the plaintiff exhibited a bill in this court, ſuggeſting, he declare it to 
that both the teſtator and the defendant Berming ham were papi/ts, have been io by 
and conſequently by the ſtatute 11. & 12. Will. 3. c. 4. made bis wil. 
againſt the growth of popery, were incapable to take this term; S. C. 2. Eq. Ab. 
and therefore he, being the next proteſtant heir, prayed that the 624- | 
reſidue of the term might be aſſigned to him. | | 


And in arguing this caſe, it appearing that the teſtator, Peter 
Brun, had enjoyed theſe lands for twenty-ſeven years, and until 
the time of his death, THE Cour would not intend this to be a 
truſt, and therefore decreed for the plaintiff, with an account of the 


profits ſince the filing the bill. 
But iT WAs INSISTED for him, that the account of the profits 


ſhould be from the time this will _ effect, as it was reſolved in 
| 3 ; the 
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Trinity Term, 11. Geo. 1. In Chancery. 


tdb e lords, in the culo of Blade e. Blake (a), wits thats 
a papiſt muſt be accountable for the profits ſince the time of the 
BraninGrKAN, original purchaſe. 5 „ J i x 


* [ 147 ] * SED PER CURIAM, That decree was made upon ſome ex- 
_ © * traordinary circumſtances, but that the preſent decree ſhould be 
according to the precedents in this court ; and denied to give the 
1 (5), for chat it was hardſhip enough for him to loſe 


(a) 2. Eq. Abr. 623. 2. Brown. PC, (3) When coſts ſhall be given, fee 
w . Com, Dig, . Chancery” (3. W.. 


EASTER 


EASTER TERM, 


The Eleventh of George the Firſt, 
I N 
The Court of Chancery. 
| Sir Robert Raymond, Kt. 2 3 15 
bir Jeffery Gilbert, Kut. Lord Commiſſioner t. 
Sir Joſeph Jekyll, Rut. Maſter of the Rolli. 


Boothby againſt Matthew Vernon. | | Caſe 67. 


l 72 A BILL IN CHANCERY to ſet aſide a conveyance Deriſe to the 
which was obtained by fraud, and for a reconveyance of wife ſor life, 
the eſtate 3 ">, > fob 3 remainder to the 

The caſe was: Sir Harry Boothby, by his laſt will, deviſed the — — 
lands in queſtion © to his ſiſter Anne Boothby, and her aſſigns, for beirs male of 

« her life; a that if ſhe married and had iſſue male of her body ſuch iſſue male, 

6 living at the time of her death, then to ſuch iſſue male, and to his Pn had 

« heirs males for ever ; but if ſhe died leaving no ifſue male at wn, who died 

« the time of her death, then to George Boothby and his heirs for in her life-time, 

« ever.” Sir Harry Boothby, ſoon after making this will, died d then the 

without iſſue, and the ſaid Anne, who was his ſiſter and heir n ur is 

entered, and married with the defendant Vernon, by whom ſhe had —_ _— = 
iſſue a fon and a daughter; then Anne died, and afterwards the na eo 
daughter died, and the ſon ſurvived, who afterwards died; and the fion in fee de. 
plaintiff Mr. Beothby is heir at law both to the ſaid teſtator and ſcended on her. 

Anne; but the defendant, and one Young an attorney, fraudulently 3 oy ana | 

obtained a conveyance of this eſtate, which was of the value of chat 9 : 

ſeven hundred pounds a- year, in conſideration only of fifty nant by the wo. 
guineas, | | 3 S. c. a. Ed Ab. 

THE MASTER OF THE ROLLS, upon the hearing of this cauſe 4. 
before him, decreed, that the defendant ſhould reconvey all his | 

right to the faid lands. to the plaintiff, and that the conveyance 

_ * had thus obtained by fraud ſhould be cancelled and de- 


L 4 | And 


Eaſter Term, 11. Geo, 1. In Chancery. 


BooTnuBy And now upon a petition for a rehearing before RaAyMonD and 
M GiLBERT, Lords Commiſſioners, 1T Was INSISTED: for thy 
Via gen, defendant Mr. Vernon, that though he took this conveyance know. 
ing it to be fraudulently obtained by his attorney, and fo was guilty 
of imputative fraud, yet that cannot be any ground to take away 
* [ 148 ] any right from him which he had before that conveyance '#* waz 
executed; and a right he had /viz.) to be tenant for life by 
the eurteſy of England, becauſe his wife was ſciſed of the inheritance 
during the coverture. It is true, it is determined by her death, but 
it is not neceſſary the eſtate ſhould continue after her death to 
make the huſband tenant by the curteſy, if ſhe was ſeiſed of the 
inheritance in her life-time, which by poſſibility might have con- 
tinued after her death. And of ſuch an inheritance ſhe was ſeiſed 
before and after the marriage; for though ſhe had an expreſs eſtate 
for life given to her by this will, yet there was no immediate 
remainder which poſſibly could veſt during her life; but the 
inheritance was limited upon a contingent at her death; and 
therefore ſhe being heir at law to the teſtator, it muſt deſcend to 
her till the contingency happen, ſo that ſhe was ſeiſed of the 
inheritance ſubject to this contingent; and though that inheritance 
vaniſhed at her death, yet her huſband ſhall be tenant by the curteſy, 
But if not, yet he hath ſome other rights to this eſtate : as for in- 
ſtance, his ſon might take the reverſion in fee by purchaſe under 
this will; and if fo, then the heirs à parte paterng will have a title; 
but if the fon took by deſcent, it is otherwiſe; and it is probable, 
the defendant may have ſome other demands which he may juſtly 
make to thoſe lands; therefore, though this conveyance was got 
by his attorney by fraud, and this may be a fault in him by 
imputation, yet there is no reaſon to oblige him to reconvey all 
His right to the plaintiff. Therefore the fee deſcending on her 
even before ſhe married or had iſſue, and her eſtats for life being 
not merged by the deſcent of the fee, her huſband ſhall be 
tenant by the curtefy ; and fo is the caſe of Plunket v. Holmes (a), 
Archer*s Caſe (b), and the caſe of Loddington v. Kime { c); andthe 
caſe of C:rtcr v. Barnardiffon (d) was exactly the ſame caſe as 
Zaddington v. Lime, which received the ſame determination in the 
| houſe of lords. All which caſes plainly prove, that the reverſion 
or fee-fimple does deſcend to the heir at law, though there is an 
Biatus or opening fur the interpoſition of the contingent remainders 
284. when they happen. In the caſe of Purefey v. Regers (e), the fee 
deſcended to the heir till a 1 happened. By the deſcent 
i. of the fee to the deviſee Anne, ſhe was ſeiſed of the fee; and 
_ whenever a r is ſeiſed of a fee-ſimple at any time during 
1 ha 299. * marriage, and has iſſue and dies, her huſband ſhall be tenant by the 
Mp 481. Curteſy, even though ſhe be afterwards diſſeiſed, or the fame land 
1 be recovered againſt her. Whether the fee-ſumple deſcended ta 


: res Rep. 6b. N 5 (e) 2. Saund. 380.— See 2. Bac. Abt. 
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the heir at law, was the very queſtion in the caſe of Carter v. 
Barnardiſton (a). It will be ſomething odd if the huſband ſhould 
not be tenant by the curteſy, ſince the plaintiff claims theſe lands in 
virtue of the ſeiſin in fee of Anne Boothby. So that this decree 
being, tha® the defendant ſhall reconvey generally, without 
reſerving to him that eſtate for life which he had by the curteſy, 
for that reaſon it ought to be reverſed. * There is another reaſon 
likewiſe why it ought to be reverſed z and that is, it being a point 
of law whether the defendant is tenant by the curteſy, or not, that 
point ought not to be determined in a court of equity without'a 
trial at law. | | | "4 

YoRKE, Attorney General, 1NS1STED for the plaintiff, that a re- 


recover (having conveyed the legal eſtate to the defendant) until 
he have a reconveyance; and it is not ſufficient to ſet aſide the deed 
as fraudulently obtained; for if the plaintiff ſhould bring his action 
at law, and the defendant ſhould give this deed in evidence, it 
cannot be ayoided by pleading the fraud and gang that in evidence; 
ſo that a reconveyance being neceſſary, the qu ion will be, what 
ſort of conveyance. And certainly it muſt be a reconveyance 
without reſerving any eſtate for life to the defendant as tenant by 
the curteſy ; for though it is a point in law whether he is ſo or not, 
yet the Court who made this decree did not determine it without 
referring it to the court of common pleas, for the opinion of the 
Judges ef that court, and they certified that he was not tenant by 
the curteſy. However, though it is a point in law, it is a point 
incidently arifing on a cauſe proper for the juriſdiction of a court 
of equity; and ſuch points have often been determined in this 
court. Now after a queſtion in law referred to the opinion of the 
| Judges is by them certified to this court, it is very unuſual to 

ſpeak to it again upon the fame head; for if that ſhould be allowed, 
it would be in vain to refer caſes in law to the Judges for their 
opinion, and to certify to this court what the law is. It is true, 
in the great caſe of the Duke of Norfolk (b), the Lord Chancellor 
Fincn decreed againſt the opinion of the Judges; and in the 
caſe of Gore v. Gore (c), the Lord Chancellor MaccLEesFieLy 
ordered the point certified by the Judges to be ſpoke to again 


before himſelf, upon ſome diſlike of the Judges certificate; and 


gonveyance was abſolutely neceſlary, becauſe the plaintiff can never 


Boornny 
> * 


Marrust 
Vzznon. 


*[ 149] 


his reaſon was, to give an opportunity that the matter might be 


finally determined by appeal to the houſe of lords; but the parties 


agreed. Now as to the point in law, it is clear, that the wife had 


but an eſtate for life by this deviſe, and that the reverſion in fee 
deſeended on her; and then the queſtion is, if that is ſuch an eſtate 


in poſſeſſion that the huſband may be & tenant by the curteſy ; and [1 50 ] 


it was argued, that it was not, for it muſt be executed in poſſeſſion, 
otherwiſe the huſband ſhall not be tenant by the curteſy : as where 
an eſtate is given to two ſiſters and the heirs of their bodies, the 


(a) 2. Eq. Aker: 430. 1. Peer. Ws, (6) 3. Chan. Cafes, 1, Pollexf. 223. 
505. 2. Brown. P. C. 1. C) Ante, 4. | 
| huſband 


Where the huf. 
band ſhall not 
be tenant by the 
curteſy. 
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Eaſter Term, 11. Geo. 1. In Chancery. 
huſband of her who dies firſt ſhall not be tenant by the curteſ, 


| becauſe the eſtate of the ſurviving ſiſter intervenes (a). Anciently, 


the reverſions of eſtates depending upon. contingencies were 
adjudged in abeyance : as if a leaſe for life be made, remainder to 


the right heirs of J. S. the fee- ſimple was held to be in abeyanco 


till J. S. died (5). But of later years it hath been refolved, that 
there ſhall be ſome kind of deſcent in the mean time, till the con. 
tingencies happen, yet ſo as not to deſtroy them (c). The reverſion 
cannot deſcend in poſſeſſion, and conſequently the huſband cannot 


| be tenant by the curteſy (2). Now here the teſtator having 


deviſed an expreſs eſtate to his ſiſter for life, and limited contingent 
remainders upon her death, the fee not being veſted in poſſeſſion 
in anybody muſt remain in himſelf : as where a feoffment is made 
to T. S. for life, remainder to the right heirs of V. S. in ſuch ca 

if tenant for life dies before V. S. he who made the feoffment 
ſhall have the fee ; and it was the conſtant rule, that where the 


reverſion came to the tenant for life by the ſame conveyance, 


there the eſtate for life was not merged ; but if it came by opera- 
tion of law, as by deſcent, or by any different conveyance, there it 
is merged ; and fo are the caſes of Med v. Ingerſole (e), and 
Harriſon v. Bell, Sc. | 


Tax CouxT. Upon the death of the wife, the contingent 
eſtate-tail to her iſſue began ; ſo that at that time the eſtate was to 
commence in poſſeſſion, and be conſummate, becauſe her eſtate for 
life, by which it was to be ſupported, was gone; ſo that the 


| Inheritance being never veſted in her during her life, for that rea- 


fon her huſband cannot be tenant by the curteſy. And to make this 


more clear, the intention of the teſtator is to be conſidered, Now 


it doth not appear, that he had any manner of intention that his 
ſiſter ſhould have any benefit of the inheritance ; if he had, then 
certainly he having the whole dominion over his eftate, and who 
could have moulded it as he thought proper, would have ſhewed, 
that he intended ſhe ſhould have the inheritance ; but there is not 
the leaſt ſign or badge of any fuch intention; and if it ſhall be 
otherwiſe intended by operation of law, that would be an injury. 


done to the intention of the teftator. Wherever the eſtate is to 


be determined by expreſs limitation or condition upon the death of 
the wife, there the huſband ſhall not be tenant by the curteſy : as 
where an eſtate for life is limited to a woman, remainder to her 


firſt and every other ſon in tail male, remainder to the heirs of 


her body, remainder to her right * heirs ; here it is plain, that ſhe 
is ſeiſed of the inheritance ; yet if ſhe hath a fon, her huſband ſhall 
not be tenant by the curteſy, 3 the contingent eſtate which is 
to ariſe upon her death intervenes between her eſtate for life and 
he inheritance, Agrecable with the caſe before mentioned is 
THE YEAR-BOOK I. Aw. 3. pl. 14, 15. which is, Tenant for life, 


(4) Plurket v. Holmes, 1. Lev. 11. 


() 2. Roll. Abr. go, 
l Vent. 345. Cro. Jac. 260. 


(5) Co. Lit. 183. a. 


(e) Co. Lit. 342. : 
remainder 
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remainder in fee, &e. ; the tenant for life made a leaſe to him in Booraar 
remainder. for ſo many yn as he (the remainder-man) ſhould 12 
live; then tenant for life died, and ſo did the remainder-man: Via 
it was adjudged, that his wife ſhould not be tenant by the curteſy, T 
becauſe the poſſibility which the tenant for life had that the eſtate #5 Edw. 3. 16. 


might revert to him, had barred her of all right of dower. 


For theſe reaſons THE DECREE WAS AFFIRMED, without any 
allowance on account of the tenancy by curteſy ; and as to any other 
legal intereſt the defendant had, he might aſſign it to truſtees, but 
not to be given in evidence till the plaintiff recovers againſt the 
defendant ; and as to any equitable demand that may be affected 
by this decree, that the defendant ſhall reconvey without prejudice 
to ſuch right. | 1 85 . 


Charles and Others againſt Andrews. Caſe 68. 
T Hs was a bill brought againſt the heir and executors of If executors pay 
John Andrews, deceaſed, by the plaintiffs, who were his 2 debts 
— on ſimple contraci, for an account, and to have their debts ase e. 
Fo 3 the perſonal e. 
. te of th 5 
The caſe was thus: e n 
8 I i i contract credi- 
The executors of this Jahn Andrews had paid away his perſonal ©0n 13 


| affets in ſatisfying debts by ſpecialty, which were a lien at law on the 33 


his real eſtate; and by the conſtant courſe of this court, where 
ſuch debts are diſcharged out of perſonal aſſets (as theſe were), in 5. C. 2. Eg. Abr. 
caſe of the lands, then the creditors by ſimple contract ſhall ſtand 3 4 
in the places of the creditors by ſpecialty, to have their debts ſatiſ- 2. vera. 273. 
fed out of the lands. _” "963; 
ID : : | 2. Com. Dig. 

And ſo 1T WAS DECREED in this caſe, and that the lands ſhould . Chancery" 

be ſold for that purpoſe ; and the heir, who was an infant, to join (2. G. 4). 


in a conyeyance within fix mouths after he comes of age. *[ 152] 


But as to the ſale of the lands another queſtion aroſe, and that If a huſband 
was, that the widow of the ſaid John Andrews might keep to that male a ſettle. 


ment on his wife 


| jointure which was ſettled on her before marriage, and relinquiſh; conſideration 


her dower, or at leaſt be obliged & to chuſe one, and to relinquiſh of a marriage. 
the other, and that ſhe might not have both; for though the jointure. portion, the wife 
which ſhe had by her marriage-ſettlement is not expreſſed to be ſhall be endow. 
in bar of her dower,” yet it is the rule of this court, that ſhe d, if it be not 
{hal} not have both. | e rxpreſsly ſtated 


| | in the deed to 
Tur Copxr was of opinion, that if ſhe was à party to the ſet. . ber dom, of 
tlement, and of age at the time of her marriage, and it is * : 


8 a . Vern. 36 
that her jointure ſhall be in bar of ber dower, then ſhe ſhall be f. 751m. 355- 


barred ; but if it is not ſo expreſied, it ſhall never be averred to be Com. Dig. 


in bar of her dower ; and ſo is Vernon's Caſe (a), And ſo was the « Chancery" 
ON (3. E. 2.)- 


caſe 


| {a} Dyer, 317.4. S.C, Bendl 210. S. C. 4. Co. 1. 
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Cuantrye 
a OrTnargxs 
againſt 
AXDREWS. 


Eafter Term, 11. Geo. 1. In Chancery. 


caſe of Lawrence v. Lawrence (a), in the houſe of lords, in the 
year 1717, where it was fo held, _ the fettlement was in con- 
fideration of a portion in marriage; but it did not appear the par. 
ties intended it ſhould be in bar of dower, which is a different con. 
fideration from that of a marriage-portion ; therefore nothing but 
a plain and exprefs intention of the parties ſhall bar the right of 
dower (5). It is true, this Court has gone ſo far as to c 1 
widow to her election which to take, where a term for years was 
ſettled on her in jointure in bar of her dower, though no chattel 
intereſt can bar her dower at law, or within the ſtatute ; but in 
regard ſhe expreſsly conſented to accept ſuch an intereſt for her 


jointure, this Couit would not admit her to have both. 


 Extravagant 
bargain not to be 
carried into exe - 
cution in 2 court 
of cquity. 


Tu ir WAS INSISTED for one Attyns, who was a creditor 
by articles made between him and the ſaid Fohn Andrews for the 
purchaſe of part of his lands, that if the creditors upon ſimple con- 
tract ſhall now ſtand in the places of the creditors by ſpecialty, 


that it may be without prejudice to his demand, and that he might 


have a ſpecific performance of the articles. It is true, the {aid 
Fobn Andrews fold the fame lands to one ar: but after the 
articles were executed for ſale thereof to the ſaid Cropp, he gave 
the vendor ſeven hundred pounds for leave to relinquiſh his bargain, 


and thereupon thoſe articles were made void; by which it appears 


ss 


that it was a n bargain, for otherwiſe ſo great a ſum 
would not have been given to relinquiſh it; and it was inſiſted on 
behalf of the defendants, that an extravagant bargain ought not to 
be carried into execution in a court of equity. 


To wnicH it was anſwered, that Atkyns, the purchaſer under 
theſe articles, would likewiſe relinquiſh the ſame upon the * pay- 
ment of the ſeven hundred pounds to him; for fince John Andrews 
had got ſo much money by Crepp, but it was juſt that Athyns 
ſhould have that money, or a ſpecifie performance of his articles. 

And THE CouRT was of that opinion. | 

But in regard the defendant was a minor, and by conſequence 
could make no election, therefore THE COURT decreed a fpecific 
execution of the articles made between Andrews and Athyns, for 
that the ſale thereof by virtue of thoſe articles, and in conſidera - 
tion of ſo much money to be paid for the purchaſe, was a ſeparate 
and fpecific lien on thoſe Jands, and this by the conftant courſe of 


this court; and for ſo much of the purchaſe-money to be paid as 
the lands ſhall fall ſhort to anſwer the ſaid Atiyns, he ſhall come in 
as a creditor by ſpecialty on the other lands. 


Therefore 11 WAS DECREED, that all the lands not ſettled in 
jointure, or which might be in dower to the widow, ſhould be 
forthwith fold, and that the infant ſhould join in the conveyance 


() 1. Eg. Abr. 218. 2. Eq. Abr. (6) See Tinney v. Tinney, 3 Atk. 8, 
386. 2. Freem, 234. 2%. Vern, 365. Villa Real v. Galway, Co. Lit. 36. b. 


x. Brown's Cafes Parl. 591. Pearſon 2. Pearſon, 1. Bro. C. C. 292 
| 15 within 
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within ſix months after he ſhould be of age, and THE MASTER to Cnanzes 
take an account of all the debts, and that the ſame ſhall be paid in * On 
proportion z and if the lands now to be ſold ſhall not be ſufficient , e, 
to pay all the debts, then the reverſion of the widow's jointure "= 
or dower ſhall come in aid thereof, to ſatisfy what ſhall remain 


unpaid, 


Soley againft Saliſbury. Caſe 69. 


: ABILL was exhibited by the creditors of a mortgagor to have The Court will 

the eſtate ſold for the payment of their debts, pending which open the frre 
ſuit the N obtained a decree to forecloſe the mortgagor of 8 if — 
the benefit of redemption. WE ©. _— 


Tae CourrT decreed, that the plaintiff ſhould redeem upon 8. C. 2. Eq. Ab. 
payment of the principal and intereſt, and coſts, to the mort „ 600. | 
and referred to A MASTER to take an account thereof, that 


the land ſhould be ſold to pay the crecitors (a). 


(a) See Grefwold v. Marſham, 2. Ch. Caſes, 170. Godfrey v. Chaldwell, 5 


* Adams againſt Clerke. Caſe 70. 


| A TESTATOR deviſed ſeveral ſpecific legacies to ſeveral If legacies be 

+ perſons; and in particular he deviſed ſpecific legacies to each given inter a- 
df his grandchildren, © to be paid at their reſpective of do children, « 
© twenty-one years, or days of marriage, which ſhould firſt ha 3 
« pen;” and by a ſubſequent clauſe in his will he appointed, that S lte. 


« all _— thereby deviſed ſhall be paid within one year after quent clauſe, / 


« his -_ | that 4 a7 lega- 
5 « cies ſhall be 
The grandchildren, though under age, and unmarried, exhibited . — e = 


their bill, and inſiſted, that by virtue of this laſt clauſe in the will, 4 Geceaſe may 
their legacies ought $0 be paid within a year after the death of the relate only to the 
| Taz CourT. The ſubſequent clauſe in this will, which 3 C. , Eq. Ab. 
ſeemingly contradicts the payments of the legacies to the grand- 355. 561. 
children in point of time, muſt be conſtrued ſo as it may not be 2. Atk. 86. 172. 
_ repugnant to any former clauſe in the ſame will, and therefore 2. Vezey, 30. 
that laſt clauſe muſt only relate to the other ſpecific legacies given , pee ns 
- 3 legatees, and not to the legacies deviſcd to the grand (i. V. ,,.1. 
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an, Hill det Filkivs and his Wife. 


A 'deviſe by « Trl was 2 bill exhibited by a proteſtant heir for the recoyery 
Pe in truſt to of lands deviſed in truſt for a papiſt. | 
t of lands | | I 88 

« to be ſold for THE CASE was as follows : Anne Stephenſon, who was grand. 
« the payment mother both to the plaintiff and to the defendant's wife, by her laſt 
*« of debrs and will, in the year 1716, deviſed the lands now in queſtion to one 


| 1 1 Eyre and Buſb, both papiſts, in truſt, to be ſold for the payment of 


« be paid to & her debts and legacies; and the reſidue of the money ariſing by 
« apapift,when ſuch ſale the deviſed to the wife of the defendant, when ſhe ſhould 


© ſhe ſhall at- attain her age of twenty-one years, or be married with the conſent 


*: _ = Ge of the faid truſtees, and appointed them to be her guardians, and 


e one years, or ſoon after died. The ſaid guardians ſent the plaintiff, who was 


« be mmricd then very young, to a popiſh ſchool in Suſſex, and the defendant's 
oy eee wife to another popiſh ſchool in Hammerſmitb. | 

« ſent o 

« ſaid truſ. But Roger Hill, their father, who was their guardian by nature, 
e tees, is a petitioned the Lord Chancellor Cowykx to have the guardianſhip 


2 gr E of his children, or ſome other proteſtant who ſhould be thought 


.  Matuten1. & 12. proper. : 


And accordingly an order was made, that they * ſhould be edu- 
forms tothe pro- cated in ſome proteſtant ſchool; but before that order could be 
teſtant church executed, the defendant intermarried with one Filtins, at the chapel 
within fx of THE EMPEROR's Reſident, by a prieſt, and two days afterwards 


| a 8 f | 
AIR _ by a miniſter of the church of England. 


_ eighteca years. The defendant confeſſes by her anſwer, that ſhe was a papiſt at 


[155 ] the time of making the will, and at her grandmother's death; and 
for plea faith, that the plaintiff was then a papiſt ; and that ſhe was 

S. C. 10. Mod. at that time under the age of eighteen years; and that before the 
287. 536. cn. came to chat age, ſhe intermarried with the other defendant 
. pn * Filkins, who was then, and now is, a proteſtant ; and that ſhe 
S. C. 2. Peer. herſelf became a proteſtant, and conformed, within fix months next 
Wms. 6. after ſhe came to the age of eighteen years, according to the 
S. C. 2. Eq. Ab. ſtatute in that caſe made and provided; the words of which fta- 
_ tute (a) are thus: After 29 September 1700, perſons educated 
e in, or profefling, the popiſn religion, who ſhall not within fix 

« months after they attain the age of eighteen years take the oaths 

« of allegiance and ſupremacy, and make and ſubſcribe the 

« declaration of 30. Car. 2. in the courts of chancery, king's 

« bench, or quarter ſeſſions, ſhall be diſabled (but not their heirs 

« or poſterity) to inherit, or in any wiſe to take, any lands, tene - 

« ments, or hereditaments, within this kingdom ; and during the 

4 faid perſons lives, the next of kin who ſhall be a proteſtant, 

* ſhall have and enjoy the ſaid lands until they take the faid oaths, 

« without accounting for the profits received, but not to commit 

«; waſte on penalty of treble damages. — The next clauſe is, 

4 That after the 10th of April 1700, no papiſt ſhall purchaſe, 


(a) 31. & 12. Fl], 3c. 4. f 5, 6. 1 
| « mediately 
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« mediately or immediately, any lands, tenements, or heredita=- Hitz 
a ments, within this kingdom, or profits out of the ſame, but all 3 - 
« ſuch eſtates or profits out of lands ſhall be void (a).“ | ans meWirty 
Then ſhe inſiſted, that the plaintiff had no right, he being a 
iſt himſelf at the time of the making this will, and at the death _ 
of the teſtatrix. . 5 | 


This being the fact, the fingle queſtion was, Whether this 
deviſe of the reſidue to the grand- daughter ſhall be accounted as 
land, and @ purchaſe thereof, within the ſtatute ? for if it is, 
then it is void, and the eſtate will de/cend to the plaintiff as heir at 

law (5). - ; | 

And as to that point it was faid for the plaintiff, that to deviſe | | 
lands for payment of debts, and the reſidue of the * money ariſing #* [ 156 1 
by the ſale thereof to be paid to a papiſt, this reſidue ſhall be taken Fn 
as lands, and is a purchaſe thereof within this act, and therefore 
cannot be taken by a papiſt ; and ſo it was reſolved in the houſe of 

lords, in the caſe of Roper v. Radclifz{c) ; for otherwiſe, ſince 
nobody elſe could have _ intereſt therein, ſuch papiſt might pay 

the debts and legacies, and enjoy the lands, and by this means the 
ſtatute would be cluded which was made to prevent their taking 
lands. | | | 


Tux CouNsEL for the defendant admitted, that a deviſe of the 
reſidue (as in this caſe) was a purchaſe, and within the ſecond 
clauſe of this ſtatute ; but yet that the defendant was entitled to 
have an execution of this truſt, for that this ſtatute had two views: 
one was to hinder papiſts from enlarging their landed intereſt; the 

other was to invite them to conform; and the age of eighteen. 
was accounted a proper period for them to make their election 
whether they would conform or not. Therefore a deviſe to a 
papiſt under the age of eighteen years is good, if he conform 
within ſix months after he comes to that age ; otherwiſe the 
words in the ſtatute which direts when that conformity ſhall be 
made are in vain (4); and though he did not conform at the time 
appointed, yet the inheritance veſted in him, and ſhall deſcend to 
his heirs, and be ſhall maintain an action of waſte by virtue of the 
ſtatute againſt the next proteſtant heir, who is entitled to take the 

profits during the diſability. And though the defendant's wife 
was bred a papiſt, and profeſſed the popiſh religion both at the 
time of the deviſe and at the death of the teſtatrix, and likewiſe at 
the time of her marriage, yet ſhe became a convert before ſhe 
was of the age of eighteen years, and had done all which is required 
by the act, and ſo is capable to take and enjoy the eſtate. 


(a) See 18. Geo. 3. c. 60. 1. Hawk. 2. Bro. P. C. 450.—-Ste alſo Davers v. 


P. C. 5th edit. ch. 15. f. 3. Dewes, 3. Peer. Wms. 46. Carrick v. 
(5) Hawkins v. Chappel, 1. Atk. 622. Errington, 3. Peer. Wms. 362. 


Davers v. Dewes, 3. Peer. Wms. 46. (4) 3. Peer. Wms. 47. 


And 
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TTY And Tux Cour was of this opinion; and therefore decrees 


* 


*,. the truſtees to perform the truſt, 
bn Wirz. N. B. On a rehtaring before the Lord Chancellor Kine, the 
bill was diſmiſſed with coſts. | | E 
1 F 
Caſe 72. ® Robert Barker againſt Giles and Smith. 
Friday, ath June. | 
2 3 5 oo | my ere en e e a ſurviving legatee to have an exe- 


<< perſonal . | | 
„De to THE CASE was as follows: Nobert Barker, ſeiſed in fee of the 
RG as 24 Ay lands in queſtion, by will deviſed © all his real and perſonal eſtate 
« feces, the © to, &c. in truſt to ſell the ſame; and thereout to pay his debts 
ac refidue tõ be © and ies; and the reſidue (if the fame amounted to no more 
<< laid out in « than four hundred pounds) to be laid out in lands to the uſe of 
Barker his nephew in fee; 
« C. and the 
« frviver of lands to the uſe of the teſtator's nephews Ferom Barker and 
* them, their © Robert Barker, and the ſurvivors and furvivor of them, their 
” heirs and aſ- « heirs and aſſigns for ever, equaliy to be divided between them, 
RS, 8 te ſhare and ſhare alike,” ” | 
o be dwvidedbe- This will was made in the year 1716, and about four years 
gem, afterwards the teſtator died, and left a conſiderable perſonal eftate 


_ «« ſhare alike,” ſufficient to pay all his debts and legacies ; but Ferom Barker, one 


the legatees, died in the life-time of the teſtator. 


And now the plaintiff, as ſurviving legatee, exhibited this bill 
* wan againſt the executors and heir at law of his uncle Robert, to have 
S. C. 2. Eq. Ab. an account of the real and perſonal eſtate of the ſaid teſtator, and 
536.  ' to have conveyance of the real eſtate. | | 


Co . ä 
. The truſtees by their anſwer ſubmitted to account, and to exe- 
S. C. 3. Bro. cute the truſt out of the reſidue of the eftate, after debts and lega- 
P. E. 297. cies paid. | ; . N 
Law, 554. Tux QUEsTION was, How this truſt ſhould be executed ? for that 
the heir at law to the teſtator claimed a moiety of the eſtate by 
deſcent ; and this depending upon the conſtruction of this will, 
what eſtate the legatees took by this deviſe ; for if it was a fenany 
in common, and one of them dying in the life-time of the teſtator, 
then his moiety will deſcend to the heir at law, as undiſpoſed by the 
will: but if they were joint-tenants, then the whole ſurvives to 
the plaintiff, - | | DC „ h 
Lurwrrch, Cowrts, and Tailor, for the plaintiff, in- 
ſiſted, that this was a joint-tenancy, it being in a will where the 
intention of the teſtator is to govern, and where artificial reaſon- 
ing is not to be admitted againſt it; and that nothing but an ex- 
preſs intention, or a necefiary implication of ſuch intention, ſhall 
create a /enancy in comman in a will which would not create ſuch a 
3 | | tenancy 
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tenancy in a deed. It has formerly been doubted, whether the 
words © equally to be divided” would make a tenancy in common 
in a will. Ratcliffe's Caſe (a) is the fiſt caſe to that purpoſe, 
and was reſolved by reaſon of the intention of the deviſor, they not 
being proper words in law for that purpoſe, for they do not create 
a tenancy in common in a deed even at this day. The caſe of 
Fifk:r v. Mynne (6), in HoLT's time, was a deviſe of copyhold 


'  [ands to the deviſor's two daughters, equally to be divided between 


them, their heirs, and afligns ; and the Court was divided ig 
opinion: but HoLT, Chief Fuſtice, held the deviſe to be a joint- 
tenancy, for that all the words might be fulfilled by a joint-tenancy, 
and they do not import a ſeveral freehold, In the caſe of Bliſſet v. 
Cranyel! (c), the reaſon for that judgment, as given in the 
books (per TALBOT), does not ſupport it, and (per LuTwrcn) 
is not law. * Now it is plain, theſe words would not make a 
tenancy iu common in @ deed (d); therefore if ſuch a tenancy is 
made by this will, it muſt be by implication ; þut expreſs words 
in the ſame will thall never be rejected to make room for an 
implication, as the word © ſurvivor*” muſt in this caſe, if this is a 
tenancy in common by the ſubſequent words © equally to be 
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ag ainfl 
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1 


divided between them;“ it being firſt deviſed to them, and the 


ſurvivor and their heirs, in expreſs terms. It may be objected, 
that if both the legatees had ſurvived the teſtator, they would have 


been tenants in common; but by the word © ſurvivor,” the teſtator 


| iatended 2 proviſion, that if either ſurvived, he ſhould have the 
whole; and that if both ſurvived, they ſhould take by moieties, 


| Now in this caſe, the legal eſtate being in truſtees, the heir at law 


can have no pretence that a moiety deſcends to him as undiſpoſed; 
therefore by theſe words in the will the legatees were joint-tenants ; 
and fo it hath been reſolved in parallel caſes : as for inſtance, 
. where the teſtator deviſed lands to Jane and Elizabeth during life, 


* equally to be divided,” remainder to the right heirs of Jane; 


this was adjudged a joint- tenancy for life {e). Trin. 6. Anne, 


Twickerman v. Fefferies. So a deviſe to two, *© equally to be 


e divided between them, to have and to hold to them and the 
« ſurvivor of them,” was adjudged a joint-tenancy (J). So 


a deviſe «to his executors, and to the ſurvivor of them, was held 


a joint-tenancy (g). So where lands were deviſed to two daughters, 
« equally to be divided, and to the ſurvivor of them, and to the 
& heirs of the body of ſuch ſurvivor ;? this was adjudged a joint- 
tenancy, and not a tenancy in common (Y. Now by the words 
of this will, the truſtees are directed to convey the lands to the 


(a) 3. Co. 39.—See alſo Dyer, 25. 2. Gaſkin, Cowper, 660. Rigden v. Val. 

(5) Comy. Rep. 88. 1. Ld. Ray. lier, 2. Vezey, 252. 3. Atk. 371. 
622. 1. Selk. 391. 3. Salk. 206. Goodtitle v. Stokes, 1. Wilf. 341. 
12. Mod. 296, Holt, 369. Lilly's Ent. (e) Twickerman v. Jefferies, Trinity 
205. 1. Peer. Wms. 14. 2. Eq. Abr. Term, 6. Anne. RS 
535. ; J) 2. Roll. Abr. go, 

(e) 3. Lev. 373. Salk. 226, Comb, (g) 11. Mod. 108. 

256. 5 . % Stiles, 211. 
(4) Dyer, 25.— But ſee Caſkin 2. 
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legatees, and to the ſurvivor of them, and his heirs ; therefore the 
heir at law ſhall take nothing by deſcent, this being an executory 
truſt, and the legal eſtate veſted in the truſtees. There is a dif- 
ference between an immediate deviſe and an executory trufl; for 
where any-thing is executory, the Court will conſider the inten. 
tion (a). Farther, by a deviſe © to two and their heirs,” they 
are joint-tenants (b). So a deviſe to two, without ſaying more, 


| they are joint-tenanis by implication e); but in this caſe, the 


teſtator has forbidden ſuch an implication by his comment on the 
deviſe in theſe words © equally to be divided ;*” and the word 
« ſurvivor” explains his intention to break the deſcent tothe heir 


] at law, and is a conveyance to carry the eſtate entirely * to the 


ſurvivor ; for otherwiſe that word muſt be rejected, which could 
never be the intention of the teſtator. And this was the opinion of 
one of the lords commiſſioners. | 


WAR C, Szlicitor General, for the defendant, argued, that 
there is no difference in this caſe between an immediate deviſe 


and an executory truſt ; for it depends now only on the words of 


the limitation (4). In 2. Roll. Abr. go. the limitation is expreſs, 
e to the heirs of the body of the ſurvivor.” So in Twickerman v. 


 Fefferies (e), and Bale v. Coleman (F), a deviſe of lands, though 


executory, was conſtrued in the fame manner as an immediate 
deviſe. In that caſe, after debts and legacies paid, the reſidue of 
the perſona] eſtate was to be laid out in the purchaſe of lands to be 
ſettled to the uſe of A. for life, remainder to the heirs of his body; 


and CowpER, Chancellor, on the firſt hearing, was of opinion, 


that in a court of equity this ſhould be conſidered as an eſtate for 
life, remainder in tail; but HaRcounrt, Chancellor, on arehearirg, 
thought there ought to be no difference, in point of conſtruction, 


between a court of equity and a court of law : to which Cowen 


afterwards agreed. 2. Vent. 305. Style, 434. As the heir at 
law is favoured in all courts, if any accident in point of fact ſhould 


ariſe between the inception and conſummation of a will (as it did 


in this caſe between the making the will and the death of the 
teſtator) to favour his right, in ſuch caſe he ſhall take. Now it is 


allowed, that if both the legatees had ſurvived the teſtator, in ſuch - 


caſe they would have taken by moieties; therefore if one of them 
die in the life-time of the teſtator, his moiety ſhall deſcend to the 
heir at law, as undiſpoſed by the will; and as in a deviſe to two the 


word “ ſurvivor” is implied, therefore the expreſſing that word is 


of no weight, becauſe if it had not been expreſſed it would have 
been implied; but if both the legatees had died in the life time of 
the teſtator, then his heir would have been entitled to the whole, 
and ſo he is to a moiety. And this was the opinion of the other lord 
commiſſioner. 


{a) 1. Peer. Wms. 142. N (FJS. Viner. Abr. 265. 2. Vem. | 


(6) Littleton, ſect. 283, 284. 670. 1. Peer. Wms. 142. 2. Peer. 
le) Litt ſect. 287. 1 Wms 473. 

(4) Drap:r's Caſe, 2. Chan. Cafes 

fe) Caſes Tem. Holt, 370. 11. Nied. 
203. : 
K1NG) 


5 


Gn, And tons d LG as. 


Eaſter Term, 11. Geo. 1. In Chancery. 


King, Lord Chancellor. This deviſe is to be conſidered as a 
deviſe of a real eſtate. The rule of conſtruction of wills in this 


RonrnT 
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court is the ſame as in the courts of law, viz. according to the gG,.*. inn 


teſtator's intention appearing by the words of the will, as far as 
conſiſtent with the rules of law : and every word that can have a 
conſtruction conliſtent with law ought to be retained. Had this 
been an expreſs deviſe, it had been a tenancy in common (d); the 
meaning of the words muſt be invariable, and-cannot be altered by 
the accident of one of the parties dying. A deviſe to two and their 
heirs is a jaint-tenancy. If a deviſe be to A. for life, remainder to 
B. in fee, and A. dies living the teſtator, B. ſhall take immediately. 
The teſtator's intent when he made the will was, that the heirs of 
both his nephews ſhould take. By the act of God, here is a 
determination of his intention as to one, If the deviſees are joint- 
tenants for life, with ſeveral inheritances, all the words of the will 
may be well conſiſtent, which cannot be by any other conſtruction; 
and if ſo, the plaintiff will be entitled to the whole for life (3) ; 
and after his death his heir to one moiety, and the heir at law of 
the teſtator to the other moiety, by tae lapſe. 


Wherefore he made a decree accordingly (c). 


Which decree was affirmed in the houſe of lords, with an addi- 
tion, that the appellant may be at liberty to apply to the court of 
chancery for the profits of the real eſtate, in caſe the perfonal eſtate 
ſhall not be ſufficient to pay the debts and legacies (a). 


(a) That land deviſed to two 
equally, or equally es be divided, creates a 


terancy in common, ſee Prince v. Heykin, 


Owen v. Owen, 1. Atk. 
34. Heath v. Heath, 2. Atk. 122. 
Coodtitle v. Stokes, 1. Will. 341. Gaſ- 
kin ⁊. Gaſkin, Cowp. 660. Stratton v. 
Peſt, 2 Brown. C. C. 233. Jolliffe v. 
Laſt, 3. Brown. C. C. 25. Campbel v. 
Campbel, 4. Brown. C. C. 15. 

(5) See Pring v. Clay, 2 Ch. Rep. 
197, Humfries v. Taylor, Amb. 136, 


1. Atk. 493. 


304. Roſe v. Hill, 


. C. 35. 


Dowſet v. Sweet, Amb. 175. Frewen 
*. Rolfe, 2. Brown. C. C. 220. Bald. 
win v. Johnſton, 3. Brown. C. C. 455. 

(c) See Burdon v. Suffolk, 1. Peer. 
Was. 96. Stringer v. Phillips, 1. Eq. 
Ahr. 292, Trod v. Downes, 2. Atk. 
3. Burr. 1881. 
Perkins v. Baynton, 1. Brown. C. C. 
118, Armſtrong v. Eldridge, 3. Brown, 
Wilſon v. Bailey, 5. Bro, 
P. C. 388. | 

(4) 3. Broven's Cafes in Parl. 297, 
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The 6th February, 1719, 


1 EE nos 


LA 


The vaſe of Lords; 


Thomas Lord Parker, Lord Chancellor. 
Sir Joſeph Jekyll, Kut. Maſter of the Rolls. 


3 2" Te a 2 


+ John Trevor, and other the younger Children of Sir [ 161 ] 
John Trevor, Appellants; Cie 73. 
VF 
Edward Trevor, Eſq. Son and Heir of Sir John 
Trevor, late Maſter of the Rolls, Reſpondent. 


IR JOHN TREVOR, by articles dated the twenty-third 1 A inconfide- 
Ocbober 1669, in conſideration of a marriage then intended ration of marri- 


to be had between him and Fane Puleſton, the widow of Roger e <ovenant to 
Pul:ſton, and of the affection he did bear to the ſaid Fane, Ec. did © his eſtates 
covenant with William Saliſbury, Efq. and Sir Richard Lloyd years, to the uſe 
(truſtees therein named), and their heirs, before the end of two of himſelf for 


years then next enſuing, to ſettle and aſſure to them and their heirs, life» without 
as their Counſel ſhould direct, all that the capital meſſuage called — 


Brynkinalt, and other lands therein mentioned in the counties of mainder to his 
Denbigh and Salop, being the ancient ſeat of the family, and all the wife for life, 
eſtate he then had, either in England or Wales, about the yearly remainder to his 


value of two hundred and fifty pounds, to the ſeveral uſes in the beits male in tail 
ſaid articles mentioned, viz. to the uſe of the ſaid Sir John for life, p mee en eee 
of the body of ſuch heirs male, with remainder to his own right heits, and that he ſhould ſtand 
ſeiſed to the ſaid uſes until a ſettlement ſhould be made, an then, without making the ſet» 
tlement, levies a fine, and afterwards declares different uſes: and dies, leaving a large eſtate to 
deſcend to his »{deſt ſon, to whoſe uſe no part of the eſtate was declared under the fine, EQUITY 
will decree a ſertlement to be made purſuant to the uſes declared in the marriage articles. —8. C. 
e Abr. 572. 8. C. 1. Eq. Abr. 387. 8. C. 10. Mod. 436. 8. C. 1. Peer. Wans. 622. 
2. C. 2. Eq. Ab. 475. 505. 8. C. 2. Bro. P. C. 122. 3. C. 10. Viner Abr. 247. 260. 291. 8. C. 
13. Viner. Abr. 374. $72, 232. 285. 8 * 


X 3 « without 


In the Houſe of Lords. 


Joxx Taxvor © without impeachment of waſte; then to the uſe of the ſaid Jays 
AxnD OTHERS ( for life; and after her death, to the uſe of the heirs males of the 
APPELLANTS, (, body of the ſaid Sir John, on the body of the ' ſaid Jane to be 


AND 
EpwarD 


ce begotten, and to the heirs males of ſuch heirs males lawful] 


Txzvos, EQ © ifluing; and for default of ſuch iſſue, to the uſe of the right heirs 


RxseONDEXT. 


Fr 162 ] 


&« of the faid Sir John Trevor forever.” 


* And for a farther ſtrengthening the ſaid articles, Sir John did 
thereby covenant, that if the uſes and limitations therein were not 
well raiſed, according to the intent and meaning of the ſaid articles, 
that he and his heirs would ſtand and be ſeiſed of the premiſes until 
ſuch time that a farther aſſurance thereof ſhould be made, to ſuch 
uſe and uſes as are therein before declared. . 

The marriage took effect, and Sir John had iſſue by the ſaid 
Fane the reſpondent Edward, his eldeſt fon and heir, born the fifth 
of Member 1670. and John, Arthur, Tutor, Prudentia, and 
Anne, now Lady Midaleton, the appellants : 

But no ſettlement was made purſuant: to the aforeſaid articles; 
and Sir John and his lady (having ſome prejudice againft Edward, 
the eldeſt fon) levied two fines of the lands compriſed in the ſaid 


articles, in the year 1692, unto Sir John Ii ynn and Edward 


Vaughan; and about ſeven years afterwards, dix. 29 Septeniber 
1690, they did by deed ceclare the uſes of the ſaid fines to Sir John 
for life, then to the faid Jane for life, and after their death, then 
to abu his ſecond fon, and the heirs males of his body, with-the 


ke remainders over to Arthur and Tudor Trevor (ucceflively, 


remainder to his two daughters, Prudentia and Anne, and the 
heirs of their bodies, remainder to the right heirs of Sir Jahn 


Trevor for ever. 


And as an inducement to levy the ſaid fines, and to declare the 
uſes thereof, as in the ſaid deed is mentioned, ſeveral acts of undu- 
tifulneſs were therein recited (dut none proved in the cauſe), and 


alſo the marriage of the ſaid Edward with one Mary Stains, againſt 


his father's conſent {who was proved to be born and bred a gentle- 


woman, and of a fober and virtuous behaviour), which marriage 


was not until fix or ſeven years after the ſaid fines were levied; 
and it was alfo recited in the ſaid deed, that if the ſaid Edward 
ſhould have the lands compriſed in the faid articles, then Sir John 
and his lady would be enabled to make proviſion for the younger 
children. | | 


Sir John Trevor, when he executed the ſaid deed to lead the 
uſes of the faid fines, was ſeiſed in fee of ſeveral other lands (which 
he purchaſed ſince his marriage), of the yearly value of {ix hundred 
pounds and upwards ; and being fo ſeiſed, he and the ſuid Fane did, 
by leaſe and releaſe, and fines levied, ſettle the ſame, together with 


7 other lands which * were the inheritance of the ſaid Fane, to the 


uſe of himſelf and the ſaid jane for eir lives, remainder to Fobs 
their ſecond ſon in tail male, remainder in tail to bis other children, 

as in the former ſettlement. | Ol 
185 Afterwards 


A . OI 
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n Afterwards Sir John purchaſed other eſtates in fee, which upon Joun Tarvor 


his death deſcended on Edward his eldeſt fon and heir; and alſo AND OTHERs 


ſome ſmall parcel of land compriſed in the ſaid articles, which were 8 


not ſettled by the deed in September 1699. | | 1 


The Lady Trevor died in Auguſt 1704; and Sir John died inteſ- — | 
tate 20th May 1717 ; and afterwards ſome diſputes arifing amongſt 
his ſaid ſons and daughters concerning his real and perſonal eſtate, 
and who ſhould adminiſter, a commiſſion of inſpe tion was awarded; 
and upon the execution thereof, the ſaid articles were found in a 


| ſmall trunk with ſome jewels of value, which Sir John had depo- 


fited in the hands of one Evan Lloyd for ſafe cuſtody ; and then 
Edward Trevor the reſpondent got a copy thereof. 


After the death of Sir John, his ſecond ſon John entered on the 
lands compriſed in the ſaid articles, under colour of the ſettlement 
in September 1699, and he and hisbrother Arthur Trevor (who was 
adminiſtrator to his ſaid father) got into their hands all the deeds 
and writings of all his eſtate. — | 


Thereupon the ſaid Edward exhibited a bill in chancery in 
Ofteber 1717 againſt all the now appellants and others; and 
amongſt other things prayed, that the ſaid articles might be brought 
into court, and to have @ ſpecific performance thereof, and a con- 


veyance made, as therein mentioned. 


THz DEFENDANTS put in their anſwer, in which Arthur, the 


adminiſtrator, confeſſed, that the ſaid articles were in his poſſeſſion ; 


and they all inſiſted, that the ſame ought to be conſidered as a com- 
plete ſettlement ; and that Sir John their father had thereby an 
eſtate-tail, which by their fines in 1692, and by the deed to lead 
the uſes thereof in September 1699, was docked, and the lands 
veſted in the ſecond ſon John Trevor in tail male, with remainders 
over; but if the ſaid articles ſhould be looked on as executory, 


and as an agreement for a farther conveyance or ſettlement, in 


ſuch caſe Edward the reſpondent had other lands deſcended on him 

from his father of a far * greater value than thoſe compriſed in the , 164 ] 
ſaid articles, beſides his ſhare of the perſonal eſtate, which ought [ 204 
to be taken as a ſatisfaction for the lands agreed to be ſettled on 

him by the articles; and for that reaſon he ought not to have a ſpe- 

cific performance thereof. 


Upon hearing this cauſe in June 17 19, 


Tax Lox CHANCELLUR (a) decreed, that Jehn Trevor, and 
all the defendants, ſhould execute conveyances of all the lands 
compriſed in the ſaid articles, and which were by the deed twenty- 


_ ninth September 1699 ſettled or conveyed to the defendant Fohn 


Trevor (with ſuch remainders over as therein are mentioned), to 
the uſe of Edward Trevor the reſpondent, and the heirs males of 


bis body, with the like remainders to John the ſecond fon, aud to 


() Lord Parker. 
M 4 Arthur 


ts the Houſe of Lords: 


Joxx Txzvor Arthur and Tudor ſueeeſſively in tail male, remainder to Prudentis 
axpÞ OTHERS and Anne, and the heirs of their bodies, remainder to the right heirs 


APPELLANTS, 
AND ; 
2 And as to the other lands in the ſaid articles, which came to the 
| * Manha_g ſaid Edward by deſcent from his father, that the ſaid Edward 
© ſhould convey them to the uſe of himſelf and the heirs males of his 
body, with the like remainders over to the defendants John, 

Arthur, and Tudor Trevor ſueceſſively, remainder to the right heirs 

of Sir John Trevor for ever; and for that purpoſe, that the parties 

ſhould levy and ſuffer ſuch fines and recoveries as the caſe ſhould 


require, but at the charges of Edward Trevor. 


Which decree the reſpondent by his Counſe! inſiſted to be juſt, 
for the reaſons following: 2 . 


of Sir Jabn Trevor for ever. = 


FirsT, For that by the ſcope of the articles, they were never 
deſigned to be a ſettlement, being only a bare agreement how, and 
to what ufes and purpoſes the lands therein compriſed ſhould be 
fettled : for by the firſt part thereof Sr 80 did covenant, within 
two years, to ſettle and aſſure the ſaid lands to the truſtees and their 
heirs, as they and their Counſel ſhould direct, to the ſeveral uſes 

in the ſaid articles mentioned, and alſo in the ſaid ſettlement, as 
{hould be agreed on, &c. viz. «© to Sir Fobn and his aſſigns for 
<« life, without impeachment of waſte ; and after his death, then to 
&« the ſaid Jane for life; and after her deceaſe, to the heirs males 
« of the body of Sir Jobn on the body of the ſaid Jane to be 
<« begotten, &c.“ 28 


*f[ 165] * Nor can the covenant to fland ſeiſed, in the latter part of the 
 * articles, be taken as a final ſettlement, from the very words and pre- 
cedent part thereof; for itis only proviſional, and to ſtand in force 
till a ſettlement ſhould be made in form, and ſuch a ſettlement 
which would anſwer the intention and agreement of the parties. 


Neither can it be preſumed, that Sir John ſhould have a greater 
eſtate than for life; nor that it ſhould be in his power to defeat his 
heir: male of that proviſion and eſtate which by the articles were in- 

| tended to be made for him, becauſe the articles were founded upon 

the conſideration of his marriage, and of the affection he did bear 

to his intended wife, and to the heirs males of their bodies to be 

| begotten ; ſo that the conſideration extends as well to the iſſue male 

of that marriage as to the wife. Beſides, the eſtate is expreſsly 
limited to Sir Fehn for life, without impeachment of waſte, which 

would have been in vain if he had been tenant in tail, becauſe in 

| ſuch caſe he would have been diſpuniſhable of waſte. 


Moreover, the lands are directed to be limited after his death, 
and after the death of his intended wife, to the uſe of the heirs 

- males of their bodies to be begotten, and to the heirs males of the 
body of ſuch heirs males iſſuing; ſo that the firſt words are only a 
deſcription of the perſons who are to take, viz. © the firſt and 
cc other ſons, &c. ;”” and the ſubſequent words ſhew what eſtate 


they were to take, viz. © to the heirs males of their RN 
e ow 
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Now theſe articles could not be effectually performed without Jon Tzxros, 
limiting the eſtate over to truſtees to preſerve contingent remain- 4%» Ora. 
ders, and in ſuch manner, that it might come to the Ent and other rraxrs, 
ſons of that marriage, and could never be intended to give a power 12 

to 3 to defeat his lady of her eſtate for life, or the firſt and Txevos, Exe, 
other ſons of that marriage from taking it after the death of the Rzzrowpant, 
ſurvivor 3. nor can it be preſumed, that the truſtees would have 


agreed to ſuch a ſettlement. _ 


As to the point infiſted on by the defendants, that the reſpondent 
Edward hath received a full recompence and ſatisfaction for that 
eſtate which he was to have by the articles, by his father's ſuffering 
his Iriſb eſtate to deſcend to him, this is altogether immaterial (a), 
becauſe Edward, the eldeſt ſon, doth not come for ſatisfaction or 
recompence by way of damages, which is quite out of the caſe, 
but he claims a right as a purchaſer to the ſpecific lands and 
* tenements compriſed inthe marriage-articles, and deſires that the * [ 166 1 
ſame may be ſettled purſuant thereunto; and that 'againſt the 
defendants, who nowclaim under a voluntary conveyance made to 
defeat thoſe articles; which conveyance was not made in favour 
of younger children who had no other proviſion, for they were 
otherwiſe plentifully provided for, the ſaid John Trevor, the ſecond 
ſon, having an eſtate of fix hundred pounds a- year by the ſettle- 
ment in October 1699, and there being an ample proviſion for the 
reſt by the reſpective ſhares of the perſonal eſtate of their father. 


After a long debate, the decree was affirmed (5). 


(a) See Wilcox v. Wilcox, 2. Vern. Abr. 392. Nandick v. Wilkes, 1. Eq. 
$53. Bland v. Widmore, 1. Peer. Wms. Caſes Abr. 393. Cuſack v. Cuſack, 
342. Letchmere v. Earl of Carliſle, 1. Bro. P. C. 470. Weſt v. Eriſſey, 
3 Peer, Wms. 224. 2. Peer. Wms. 350. Robinſon v. Hard- 
(e) 2. Brown's Caſes in Parl. 122.— caſtle, 2. Term Rep 252. Highway v. 
det allo Jones v. Laughton, 1. Eq. Caſes Banner, 1. Brown. C. C. 584. 


The 


The Firſt of May 1714, 
IN 


The Houle of Lords. 


| | ®[ 167] 
Edward Roper, Eſq. Appeliant ; Caſe 74- 
| AND | 


Thomas Radcliffe and William Conſtable, Two of the 
Executors of John Roper, Eſq. deceaſed, Reſpon- 
dents. | A. jo 


THE RESPONDENT'S CASE. 


 TOHN ROPER being ſeiſed in fee of ſeveral manors, lands, Deviſe of lands 
J and tenements, in the counties of Cornwall, Glouceſter, and to a papiſt is a 
Monmouth, did, by leaſe and releaſe dated the ſeventeenth Purchaſe within 
and eighteenth days of January, in the year 1708, grant and con- ,,. hinges 
vey the ſame to the reſpondents, William Conſtable, Richard Snow, il. 2. to pte- 
Daniel Hickman, and their heirs, in truſt to ſell the ſame, and out vent the growth 
of the money to be raiſed by ſuch ſale, and out of the rents and of popery- 
profits until ſold, to pay a debt of four thouſand pounds to Heſiber 1 8 8 
and Elizabeth Walden, due to them by a mortgage of the premiſes, %. 
with intereſt ; and after the ſaid, principal ſum and intereſt were S. C. 2. Eq.Abr. 
paid, then in truſt to them for the payment of ſeveral debts men- 620. 
tioned in A SCHEDULE to the faid deed of releaſe _ e.. 
the ſurplus of the ſaid money to be paid to ſuch perſon perſons 75... Reps 5 
as the ſaid John Roper, by writing under his hand atteſted, &c. or Stra 267, © 
by will, ſhould appoint ; and in default of ſuch appointment, then 
in truſt for the ſaid John Roper and his heirs. Sg a 
Afterwards the ſaid John Roper made his will, dated the fifth of 
March 1708, reciting the iaid leaſe and releaſe, and the power re- 
ſerved to him therein to diſpoſe the ſurplus of the ſaid money, and 
deviſed ſeveral money legacies to ſeveral of his relations mentioned 
in the ſaid will; and the reſidue of all his real and perſonal eſtate he 
deviſed to the reſpondents, * Thomas Radcliffe and William Un- * © 168 J 
fable, Robert Hewitt and Daniel Hickman, their heirs and aſſigns, | 
for ever, and made them joint executors. a 1 
In the year next following, vz. the firſt of April 1709, the ſaſd 
2 Roper added A CoDICIL to his will, and thereby deviſed 
everdl legacies to perſons therein mentioned: and A the remaii- 
| a 8 der, 
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Eowann der, whether in lands or in perſonal eſtate, he deviſed to his laid 
Rozen, EA executors, Radcliff? arid Conſtable, the now reſpondents. And in 
* 8 the ſame month, viz. the tenth of April 170g, the faid Jobn 
Tuomas Rap. Roper added another codicil to his will, and thereby deviſed to the 
ELrFFEAnD faid Thomas Radcliffe all his houfehold goods, and power to renew 

Wittram the leaſe of his 3 if he thought fit; and he de. 


eee viſed all his books to the faid William Conflable; and foon after he 
ExrevToxs or died. 6 | | | | 
Jour Rorzt> Then Thomas Radcliffe and William Cunſtable exhibited their 
ren zx bill in Chancery againtt Edward Roper, and againſt Snow and 
Razroxzzxzs bill in chancery again warg Roper, and againit Snow and 
Hickman, and others, to have the truſt-eſtate ſold, and to have an 
account of the profits, and {after the debts and legacies were paid) 
to have the ſurplus money ariſing by ſuch ſale, equally to be divided 
between them to whom it was deviſed by the firft codicil. 


To which bill Edvard Roper, the defendant (the now appel. · 
lant); put in bis anſwer, inſiſting; that he was heir at law to the 
faid teſtator, John Roper, and entitled to all ſuch real and perſonal 
eſtate not ſufficiently deviſed or conveyed by him; and that the 
reſpondents, Radcliffe and Confiable, are, and at the time of the 
teſtator's death were, PAPISTS, and perſons profeſſing the popiſh 
religion, and as ſuch were rendered incapable by the ſtatute 
11. & 12. Vall. 3. &. 4. of purchaſing any lands or profits out of 

lands; and that the appellant is heir at law, and A ROT EST ANT, 
and therefore claimed the benefit of that act, being capable by law 
foto do; and demanded the judgment of the Court, whether be 
mould be decreed to join in the faid ſale. 
And the other defendants Hewitt and Hickman, by their anſwer, 
inſiſted, that the real eſtate deviſed by the will ought to be conſi- 
dered as the remaining part of the teſtator's lands, after ſo much 
thereof was fold as would be ſufficient to diſcharge all his debts 
and legacies; and if the other reſpondents Ragzl:e and Constable 
were incapable to take them, being diſabled by the ſtatute, becauſe - 
| they were papiſts, then the ſaid defendants Herbitt and Hickman, 
F 2 We two proteſtant executors, claimed the ſame, as being the 
[169 ] * only 


deviſces capable to take by virtue of the will; and they in- 
fiſted, that the firſt codici}, as it related to a deviſe of the teſtator's 

lands, did not controul the deviſe of the reſidue of the teſtatof's lands 
to Radcliffe and Conflable mentioned in the will; becauſe, if they 
were incapable by the ſtatute to take the lands by the will as pur- 
chaſers, they are to be eſteemed as perſons not in being, and that 
in ſuch caſe that codicil was void in law. 33 


* os admitting they were capable of taking the remainder by the 
codicil, yet that gave them no greater an eſtate than for life; 
and if ſo, then the reverſion in fee muſt come to the defendants 
Hewitt and Hickman ; and for that purpoſe they brought their 
erois- bill, inſiſting upon this matter; as they had done by their ſaid 
anſwer to the original bill; and the ſeveral defendants, and the 


mortgagees, and the creditors, having put in their ſeveral anſwers, 


In the Houfe of Lords. 
and the legatees having exhibited their bill to be paid their izgacies, Ewan 
all the 2 cules came to a hearing. the twenty-ſeventh of June DS 
1712, before the Lord Keeper HarcourT, who took time to mw 
have the opinion of the Judges before he would make any final Tao Rap. 
decree. CLIFFE AND 
5 And A CASE was ſtated and argued before the Lord Chief Fuſtice 5 
* PARKER, the Lord Chief Fuſtice TREVOR, and Judge POWELL; Two or Tuz | 

and they likewiſe taking time to deliver their opinions, they, toge- 1 oF 

ther with Six Joun TREVOR, Maſter of the Rolls, concurred in Joun a 

opinion, that the deviſe of the reſidue of his real and perſonal eſtate, Rr 

deviſed to the ſaid Radcliffe and Conſtable, after debts and legacies 

id, was a good deviſe, notwithſtanding that ſtatute by which 

papiſts are iabled from purchaſing lands, tenements, or heredita- 

ments, for the ſurplus- money is a perſonal intereſt in them; and 

therefore the deviſe thereof is not void, either by the words or in- 

tention of that act. 


And an account was decreed of the teſtator's real and perſona] 
eſtate, and that the real eſtate ſhould be ſold to the beſt purchaſer, 
to be approved by THE MASTER, wherein the appellant, who was 
heir at law, ſhould join, he being firſt paid his coſts ; and a receiver 
of the eſtate was appointed, giving ſecurity as uſual ; and the money 
ariſing by fale, together with the profits of the lands till ſold, 
ſhould, in the firſt place, be applied to ſatisfy the mortgage of 
four thouſand pounds, with intereſt and coſts, and then the ſchedule- 
debts with intereſt ; and then all the other debts ſtanding out and | 
not diſcharged by the perſonal eſtate, and then the * legacies ſhould & [ 170 1 
be paid, with intereſt and coſts, and the creditors were to come in 
to prove their debts, „ 


And as to Hewitt and Hickman, THE COURT was of opinion, 
that the firſt codicil, by which the teſtator deviſed all the remain- 
der, whether in lands or perſonal eftate, to the faid Radcliffe and 
Conflable, was a revocation of the deviſe in his will of the reſidue 
of all his real and perſonal eſtate to Hewitt and Hickman, and fo 
their bill was diſmiſſed with coſts. | 

From this decree an appeal was brought in THE yousE or 
LORDS, | ; 5 ; 

And the principal points inſiſted on to maintain it were: That 

this deviſe was no purchaſe within the ſtatute, becauſe the word 

„ purchaſe** in that act muſt be intended where a man is active 

in it, and not where lands are given to him by a will. That as 

Radcliffe and Conflable could take no lands by this will, becauſe 

thoſe were conveyed to truſtees, to be fold for the payment of 

debts and legacies, and the reſidue was deviſed to them, that reſidue 
is no more than a pecuniary legacy, which they were capable to 
take, notwithſtanding the ſtatute. That it is a ſtanding rule in 
equity, that lands deviſed for payment of debts and legacies are to 
be deemed as money; and that money deviſed to buy 2 is 

NFF 5 
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Fywany deemed as land; and ſo it is alſo of lands or money in the bands 
Royzs, Es of truſtees; therefore, as the reſpondents were under no manner 


+ Haag of conviction as papiſts, they were juſtly intitled to this refidye, 


Tuomas Ra- Rut 1T WAS ANSWERED, AND SO RESOLVED, that this ſtatute 
q 3 ee intended to abridge the power and intereſt of papr/?s; and if a deviſe 
Coxsrantz, ſhould be conſtrued to be no purchaſe within that act, then papiſts 
Twoor Tus would be in a capacity to take great part of the lands in England; 

ExxcvrTons oF therefore a deviſe to a papiſt mutt be a purchaſe, (i. e.) to ſuch a 

| 2 ROPER, papiſt who was a ſtranger to the inheritance, but not where a par. 
Fa rm ION ticular eſtate or intereſt comes to the heir at law by a deviſe, for 

| that is but a modification of that eſtate which would otherwiſe 
deſcend to him, ſo as he is under eighteen years of age, and con. 

| forms within ſix months after he ſhould arrive at that age. That 
though lands deviſed for payment of debts and legacies are to be 

® [| 171 } geemed as money ſo far as there are debts and * ſpecific legacies to 

| be paid, yet ſtill the heir at law has an intereſt in ſuch lands by a 

reſulting truſt, fo far as they are of value after the debts and legacies 
are paid; and the heir at law may properly come into a court of 
equity, and reſtrain the vendor from ſelling more of the lands than 
what are neceſſary to raiſe money ſufficient to diſcharge the debts 
and legacies, and to inforce the deviſes to convey the reſidue to 
him; which reſidue ſhall not be deemed as money, neither ſhall it 
go to the executors of the teſtator. Nay, the heir at law in ſuch 
caſe may properly come into a court of equity, and offer to pa 
all the debts and legacies, and pray a conveyance of the whole eſtate 
to him; for the deviſee is only a truſtee for the teſtator to pay his 
debts and legacies. This is a privilege which has been always 
allowed in equity to a reſiduary legatee; for if he come irto 
court, and tender what will be ſufficient to diſcharge all the debts 
and legacies, or pray that ſo much of the lands, and no more, may 
| | be ſold, than what will raiſe money to diſcharge them, this is 

Lands ziven in always decreed in his favour. 'T herefore, though lands given in 

truſt, or deviſed truſt, or deviſed for payment of debts and legacies, ſhall be deemed 

fo pay dente ne in equity as mone in reſpect of the creditors and legatees, yet it is 

legacies, ſhall be qu y A Y 4 S * , 

deemed as mo- not fo in reſpect to the heir at law or reſiduary legatee ; for in 

ney in reſpect to thoſe caſes they ſhall be deemed in equity as lands; and if fo, then 
creditors, but the reſidue in the principal caſe being deviſed to papiſts, it ſhall de 
not in reſpect to qcemed as lands; and conſequently it is a purchaſe within the ſta- 
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the heir at law | es 8 
or refiauary le- tute before- mentioned. 


Sate. For which reaſons the decree was reverſed in the houſe of lords, 
11 7% 1713 (a). 85 | 


. : | 
(a) See the arguments of the Chief enſuing caſe on the appeal of Lord Der-“ 
Juſtice in this cat, poſt. 18 1. and the wentwater, p. 172. 
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Monday, 16th February, 


The Fifth of George the Firſt, 
BEFORE | 2 | 
$;r Lyttleton Powys, Knt. fuftice,) Delegates t0 
Tracy, Kut. Fuſtice : determine Ap- 


al. th 
dr John Forteſcue, Kut. Juſtice, \ 75 ax. = 5 


| Sir James Montague, Kut. Baron, | Commiſſuners 
Sir Francis Page, Kut. Baron, | of Forfeited 
| 1 J 


— [ 1721 | 


* The Appeahof the Lord Derwentwater. Caſe 75. 


HE late Lord Derwentwater, the appellant's father, being a Aa papiſt being 
T Roman Catholic, and tenant in tail male of the lands in tenant in tail 
queſtion, with ſeveral remainders over, did, upon his mar- ſuffered a com- 
riage with the daughter of Sir John Webb, ſuffer a common reco- u ney 
very, &c. and declared the uſes thereof to himſelf and his heirs ; uſes to vince 
and afterwards'by leaſe and releaſe he ſettled the ſaid lands to the uſe and his heirs ; 
of himſelf for life, then on truſtces to preſerve contingent remain- this is not a 
ders, then to his firſt and other ſon and ſons of that marriage in tail (=) purchaſe 


. . within the ſta- | 
male, with ſeveral remainders over. tute 11. & 12. 


Afterwards the faid Lord Derwentwater was attainted of treaſon Vl 3.; for it 
and executed. The appellant his ſon, being then an infant, put in his eee, 4 
claim before the commiſſioners, and by the opinion of four againſt gification of the 


three, the claim was diſmiſſed. From this decree of diſmiſſion he family cttate. 


now appeals. S. C. 2. Eq. Abr. 
621. 


* The fingle queſtion was, Whether a papiſt, by ſuffering a Soon: af 
common recovery, and having a marriage-ſettlement, ſhall be a To 
purchaſer within the ftatute 1 1. & 12. Will. 3.? for if he is, then [173 1 
this recovery and ſettlement are void. | | 11. & 12. Vll 3. 


And this depends upon the conſtruction of that ſtatute, by which 7 
it is enacted, © That after the 29th of September 1700, perſons 


(a) The like det ermination as to the an eſtate or intereſt in a pariſh, the 
meaning of the word ct purchaſe,” in ſtat. conſideration whereof is under gol. 
9. Gu. I. C. 7. ſ. 5. concerning purchaſing 3. Burn's Juſt, 362. 8vo edit. 1766. 
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Hilary T erm, z. Geo. I. Before the Delegates, 


Tus Arr zar & educated in, or profeſſing, the popiſh religion, who ſhall Not, 
or Txz LOzD d within ſix months after they attain the age of eighteen years, 
D ee te take the oaths of allegiance and ſupremacy, and make and ſub. 
& «& ſcribe the declaration, &c. ſhall be diſabled, but not their heirs 

<« or poſterity, to inherit or take any lands, &c. in this kingdom, 

« Kc.“ And, That after the 10th of April 1100, no papiſt 

< ſhall purchaſe, mediately or immediately, any lands, tenements, 

&« or hereditaments, within this kingdom, or profits out of the 

« ſame, but all ſuch eſtates or profits out of lands ſhall be void.“ 


For the appel- THE CoUNSEL for the appellant argued, that it was never 
hart. _ queſtioned, whether a tenant in tail, being a papiſt, could ſuffer x 
| common recovery; for if he could not, then he would be barred 
of diſpoſing his eſtate, and from providing to pay his debts, and to 
make proviſion for younger children. : 


That the intent of this ſtatute was, to hinder papiſts from makin» 
new acquiſitions, and to prevent the growth of their landed interef, 
but not to take from them the power of diſpoſing their eſtates ; it 
was to make new purchaſes void, but not the alterations or modi- 
fications of their own eſtates, | 


The word © recovery” is not mentioned in this ſtatute, and there 
is no word under which it may be comprehended, unleſs it is the 
word * purchaſe ;** but it would be a ſtrained conſtruction to make 
the appellant's father a purchaſer within this ſtatute, by ſuffering 
this recovery, and rage ew. ap uſes thereof, becauſe a purchaſer 
always comes to the eſtate by the act of the party; but here the 
tenant in tail came to his eſtate by act of law; and therefore 2 
papiſt will be tenant by the curteſy, and tenant in dower, not- 
withſtanding this ſtatute, becauſe in both theſe caſes, the eſtate is 
got by act of law, and not as a purchaſer by the act of the party. 


Beſides, a purchaſer muſt buy the eſtate of ſomebody, which in 
this caſe cannot be either of the reverſioner, or thoſe in remainder, 
becauie they are ſtrangers to the recovery, and never executed any 
conveyance. e 


] * Neither can this tenant in tail be a purchafer in reſpect to the 

- tenant of the præcipe, or to the recoveror, becauſe they are only 
made parties by the direction of the law, and through neceflity, 
and have nothing in reality, but a ſciſin in fee for an inſtant. 


210174 


So that if this recovery ſhould be conſtrued as a purchaſe, there 
will be a grantee or donee without a grantor or donor, and the te- 
nant in tail muſt be a purchaſer of himſelf, b 


When tenant in tail ſuffers a recovery, he makes uſe of that pri- 
vilege which he has by law of having a power over thoſe in re- 
mainder or revernon, which power he executes by ſuffering the 
recovery; for it cannot otherwiſe be done; but it is inconſiſtent 
to ſay, that by this means he purchaſes the remainder or reverſion, 
when it is only a bar to them to claim the eſtate; therefore, if it be 

à dar, it cannot be called a purchaſe. | 5 
| ; | Beſides, 


r „ 


Hilary Term, 5. Geo. 1. Before the Delegates. 


| Beſides, in ſuffering a recovery, nobody is conſidered but the Tuz Arrrar / 
tenant in tail; for if he deelare the uſes thereof, and if the reco- » Tur Form 


veror ſhould declare other uſes, thoſe declared by the tenant in tail 
are good, and the other void. So if tenant in tail be difſeiſed, and 


DrawzExr- 
WATER. 


the diſſeiſor and diſſeiſee join in a fine, and they and the ys ms | 
i 


declare ſeparate uſes, thoſe which were declared by the d eiſee, 
and thoſe alone, are good; from which it may be inferred, that the 
tenant in tail is the only party intereſted in the recovery or fine, 
and that the recoveror or cognizee are only made parties through 
neceſſity, to keep up the forms of recoveries, which are of io great 


value in the law, that the Chief Fuſtice Dye tells us, that he 


was not worthy to wear a gown who ſhould ſpeak againſt them, 


My Lord Coke, in his Firft Inftitute, calls a recovery a common 
conveyance, and it is a privilege fo inſeparably incident and an- 
nexed to an eſtate-tail, that the tenant in tail cannot by any means 
be deprived of it; therefore if a gift in tail be made on condition 
that the donee ſhall not ſuffer a recovery, this condition is repug- 
nant and void, becauſe the law gives him a power fo to do. 


In the principal caſe, if the appellant's father had declared the uſes 


* 


I. Inſt. fo. 10. a. 


1. Inſt. 224. a. 
6. Rep. 41. b. 


to himſelf and his heirs, this would not have been a new uſe but the 


old one; fo that if he had been ſeiſed a parte maternò, and after the 
recovery had declared the uſes to himſelf and his heirs, in ſuch 


caſe the heirs (a) d parte materna ſhould inherit, and thoſe à parte 


paternd would not ; and if he had declared no uſes, then by ope- 
ration of * law the uſe would reſult to the heirs 2 parte materna, 
and they would have immediately been ſeiſed in fee, . 


It hath been pretended, that every alteration of the eſtate ſhall 


be taken to be a purchaſe within this ſtatute, but it is quite other- 


wiſe; for if a papiſt is ſeiſed of a defeaſible eſtate, and levies a fine 
thereof with proclamations, and five years pals without any claim, 


now by this means the eſtate is become indefeaſible; this is cer- 


tainly an alteration of the eſtate, but nobody will ſay it is a pur- 
chaſe, | | 


: So where the father, being a papiſt, ſettles his lands upon his ſon, 
with a power of revocation, and after he executes that power, 
ſo that the eſtate is reveſted in the father, this is likewiſe an altera- 


tion of the eſtate z but it was never yet called a purchaſe. 


Before the ſtatute (b) De Donis, &c. where lands were given to 
2 man, and to the heirs of his body, &c. upon condition, that if 
he die without iſſue, the fame ſhould revert to the donor; yet after 
iſſue born he had power to alien, and to bar ſuch iſſue, and all poſ- 
bility of reverting to the donor, which he could not do before he 
had iſſue ; ſo that the getting a child made a greatalteration in his 
iy 3 but no man can fay thathe became a purchaſer by getting 
a child. VE & ; 1% 


(s) Salk. 590, 3. Lev, 406. (2) wean. 2. cap. 1. anno 13. Ell. 


| Vor. IX. It 


8 


r 1”. 


nid of has, ohh * „ * * : 
. 9 ery i s — 2 9 * * A 1 of BY wy > EI os aa Tat cb — m. 
Ru 5 q K * - 8 $ unn. 
7 * 5 4 1 > wal ©: F l * 3 # TEST wid 4 8 . * one ; * 8 4 Nl 
4 4 1 7 , x " : j , 
N * A * * 2 f - NEB, On! 3 Be? 2 , l N Find 8 by £— "50 FS br 7 7 = b 
n W e RS of G Ki l y . ay „ ” 2 B 227 ** M þ 4 4 l 
* 4 . OT oo nl i 2 5 — 5 2 N Nel r E ge a A „ 7 A 
5 Nn eff. er : k : Ou LR 64 7 wt 4 8 T% Gl a hs * = : e 2 * 5 N ph 7 8 2 5 2-4 LEE * $a : 2 * 7 r 
Dok 5 E . * * - GT T - A — 9 ö 2 +, * 4 2 
AER $4" - ö * * 82 . 


. 
£49 Ny a ip 


aer, F >, : wy . 2 * . 4 
a N 1 1 3 * N 2 M4 r ee e e ee 7 5 ne eres Sten I... e jr . K 
"7 e * * 2 r 9 Rag OS A ee ns, < SHA I El HOPED e et 24 FFF 
. * 6 N ee eee ee „ ES. . 3 ee. 


= 


Hilary Term, 5. Geo. 1. Before the Delegates, 


Taz Arz Tt was not inſiſted on by the Counſel on the other fide, that the 
oy Tux TLoxp Lord Derwentwater could not make any ſettlement ; for certain] 


DrxwWINT-· 
WATER. 


*[ 276-1 


if he had been tenant in fee-ſimple, this ſettlement had been good ; 
but his gaining a fee-ſ{imple by ſuffering a recovery as tenant in tall, 
and declaring the uſes thereof, makes no alteration as to that matter, 
becauſe a common recovery is a conveyance which a tenant in tail 
is entitled to make by law, and thereby to do as much as any 
tenant in fee can do; and the power of ſuffering ſuch a recoy 

is inſeparably incident to every tenant in tail, and fo cloſely united 
to the eſtate, that as a tenant in fee cannot be reſtrained by any 


condition to alien, fo neither can tenant in tail from ſuffering a 


* 


common recovery. 


But the reaſon of the commiſſioners decree is, for that the Lord 
Derwentwater, by ſuffering this recovery, &c. did acquire a new 
and greater eſtate than he had before; ſo that by this means he be- 
came a purchaſer of ſuch eſtate. = 50 


It is true, his eftate is new modelled, but not new made ; and 
take it altogether, he hath a leſs eſtate after ſuffering the recovery 
than he had before; for if the recovery, and the declaration of the 
uſes and the ſettlement be looked upon as one conveyance (for fo 
it is in law), then inſtead of an eſtate-tail he hath only an eſtate for 
life ; and there is an expreſs authority, that the recovery and the 


_ deed to lead the uſes and the ſettlement, are but one conveyance; 


ſor ſo it was reſolved in the Lord CromwelPs Caſe (a), where the 
bargain, the recovery, and the fine, though made at ſeveral times, 
yet all being made by the mutual agreement of the parties, were 
but one aſſurance, and tended to perfect the bargain. Ay 


Where tenant in tail levies a fine, or ſuffers a recovery, and 


declares no uſes, in ſuch caſe the uſe is to him and his heirs (%, 


for it can never reſult to him in tail, becauſe that eſtate is extin- 


zuiſhed by the fine, and barred by the recovery; and therefore 
this lord having by an expreſs deed declared what is implied by 
law, this expreſs declaration and deed muſt be brought under that 
maxim, viz. Expreſſio eorum que tacite inſunt nihil aperatur. 


It hath been faid, that if the Lord Derwentwater had been tenant 
in fee, this ſettlement had been good ; now if that be admitted, 


then tenant in tail in ſome ſenſe hath as large an eſtate ; for as 


tenant in fee may by feoffment, bargain and fale enrolled, leaſe and 
releaſe, &c. diſpole the fee; ſo may tenant in tail, by uſing the pro- 
per means he hath by the law, which is by ſuffering a recovery; 
ſo that though he is not tenant in fee in actu, he is ſo in potentia; 
and it plainly appears in the Books, that he hath the whole power 


over the eſtate in his hands; for the remainder-man cannot charge 


it but at the will of the tenant in tail ; for if he ſuffers a common 


recovery, all ſuch charges are barred as well as all the remainders, 


and ſhall never take place, though the tenant in tail ſhould die 


(o) See Machil e. Clerk, 7. Mod. 18. 
| din 


| ( 2. Rep. 70. 


Hilary Term, 5: Geo. 1. Before the Delegates. 


without iſſue 3 and that is the true reaſon why a remainder after Taz Arzzas 
an eftate-tail is of no conſideration in the eye of the law, for it ſhall 1 THE Lord 
not be deemed aſſets in the hands of the heir ; and if an action 3 | 
ſhould be brought againſt him, in ſuch caſe, riens per deſcent is a | 

good plea for him (a9. 

For theſe reaſons it was prayed, that the decree of the commiſ- 

ſoners might be reverſed. 


Tax COUNSEL. on the other fide, who argued againſt the appel- E cams againſt 
lant, admitted ſeveral things which were alledged on his behalf; the appellant. 
as that tenant in tail hath power of ſuffering a recovery, and by ES 
that means to bar the iſſue in tail, and likewiſe all remainders and 
reverſions; and that ſuch power is inſeparably annexed to his 
eſtate, and cannot be reſtrained * by any condition; and that 3 [ 197] 
where he ſuffers a recovery and declares no uſes, there the uſe 
reſults to him and his heirs ; but notwithſtanding all this matter, 
the Lord Derwentwater was a purchaſer both within the meaning 
and letter of this ſtatute, 5 | 
It cannot be denied but that the word *purchaſe” is mentioned in 
this act, v2. © no papiſt ſhall purchaſe any lands, &c.*” Then 
it muſt be conſidered, whether this caſe comes within the legal 
ſignification of that word: and as to that matter, my Lord Coke (5 
tells us, that every man who has an eſtate has it either by right 
or by wrong; if by right, then it muſt either be by purchaſe or 
by deſcent ; fo that there are but two ways to have a rightful eſtate, 
of which purchaſe is one ; therefore this lord, after he had ſuffered 
the recovery and declared the uſes, &c. not coming in by deſcent, 
it muſt neceſſarily follow that he came in by purchaſe, 


In the ſame Book Ce) it is ſaid, that he is a purchaſer who comes 
to lands either by conveyance or title: now this lord came to the 
lands in queſtion by conveyance, therefore he is a purchaſer. 


The word « purchaſe” hath been taken in this ſenſe in other acts of 
parliament, and particularly in the fatute of Mor tmain (d), by 
which it is enacted, that © lands purchaſed by people of religion ſhall 
te be forfeited, and that hereafter no purchaſe ſhall be made to the 
« uſe of ſpiritual perſons ;*? yet if a conveyance of lands is made to 
ow by "yy of gift, or by will, they were accounted purchaſers of 
ſuch lands, | ; 


Words in acts of parliament are always to be underſtood iii that 

ſenſe the law puts on them: now the deſign of this law was to put 

ſuch hardſhips on papiſts, that they might be obliged to part with 
their landed intereſt, and transfer the ſame to proteſtants. 


A mortgage made to a papiſt is void; ſo that the incapacity of 
taking lands in any caſe is meant by this ſtatute ; therefore this lord 
could not alter his eſtate- tail, and turn it into fee-ſimple, 


le) See Stapleton . Stapleton, x. Ak. (5) Co. Lit. 2. 

9. Goodright v. Mead, 3. Burr. 1703. (c) Co. Lit. 3. 
Tregonwell v. Strachan, 1. Wil. 66. (4) 15. Rich. 2. cap. 5. 
2. Sua. 1179. 5. Term Rep. 107. zotis, | 


N 2 : The 
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Hilary Term, 5. Geo. 1. Before the Delegates, 


Tax nas The words in this act are very expreſs, viz. ( that no papiſt 
er Txz Lond ce ſhall purchaſe; it does not ſay for a valuable conſideration, but 
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generally without any manner of reſtriction; but in ſeveral ſta. 
tutes a diſtinction is made between a purchaſer generally and a 
purchaſer for a valuable conſideration; and if the parliament had 
intended the latter, it is probable it would have been expreſſed in 
this ſtatute. | | 


* Now in conſtruction of acts of parliament it has been an 
old rule, that every miſchief not expteſsly provided againſt is in- 
tended to be remedied by the act; and in the caſe of Roper v. Rad. 
cliſſe (a), where the decree in chancery was reverſed in the houſe 
of peers, it was held, that a deviſe was a purchaſe within the mean- 
ing of this ſtatute ; and if a deviſe be a purchaſe, certainly a reco- 
very and a declaration of the uſes to himſelf and his heirs muſt be 
a purchaſe, eſpecially when by the ſtatute he is capable of taking 
any uſe; and he cannot take any reſulting uſe by implication of 
law, for that would be contrary to the maxim, Expreſſo facit ceſſare 
tacitum, and he had plainly expreſſed the uſes by the deed. 


Now if this lord ſhould take by virtue of this recovery and de- 
claration of uſes either expreſſed or implied, he would have quite 
another eſtate than what he had before ; and the females would 
inherit, which they could not before ; for after making this ſettle- 
ment, if this lord had iſſue a fon, who had iſſue a daughter, ſhe 
would now inherit, which ſhe could not do before, becauſe he was 
tenant in tail male. 


As to the objection which hath been made, that if this recovery 
ſhould be adjudged void by virtue of this ſtatute it would incapaci- 
tate papiſts from ſelling their eſtates to proteſtants, the anſwer is, 
that there is no clauſe in the ſtatute which puts them under ſuch an 
incapacity, the parliament intending it for the benefit of proteſtants; 
and therefore it ought to be taken in the largeſt ſenſe, and to ex- 
tend to every conveyance by which a papiſt ſhall take lands as well 
as to a purchaſe for a valuable conſideration. | 


It has likewiſe been objected, that the power of ſuffering a 
common recovery being a privilege inherent to an eſtate-tail, it 
could never be the intent of the parliament to reſtrain that privi- 
lege, eſpecially fince the word recovery is not mentioned in the 

tute. . ; 


It is very true, the word itſelf is not mentioned; but as 2 
recovery is a purchaſe, it may properly be ſaid to be within the 
words of the ſtatute, and conſequently within the intent thereof; 
and to prove that a recovery is a purchaſe, it was inſiſted, that as 
ſoon as it is ſuffered, there is an eſtate in fee in the recoveror, and 
all the uſes ariſe out of his eſtate, and a purchaſer, even for a valua- 
ble conſideration, muſt claim the eſtate of the recoveror, and not 
the tenant in tail who ſuffered the recovery. 


(2) Antea hic. 
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Hilary Term, 5. Geo. 1. Before the Delegates. [179 ] 


* Now the intent of this act was to hinder papiſts from taking Tux Arrzar 


reater and better eſtates than they had before, viz. from taking 
fee ſimple where before they had only an eſtate- tail, and to re- 
ſtrain them from making ſettlements to perpetuate their eſtates in 


their families. 


Where a papiſt is tenant in tail, remainder over to another, and 


he in remainder conveys his eſtate to the tenant in tail, this would 


be a purchaſe, and void within this act, 


Now in the principal caſe, the Lord Derwenttwater got the re- 
mainder by ſuffering this recovery; but the caſe is the ſame, whe- 
ther he got it by conveyance or recovery ; for both are void by 
this ſtatute, which, if it ſhould be otherwiſe conſtrued, it would be 
in the power of a papiſt tenant in tail to bar the remainder in fee 
ina proteſtant : and though it may be faid, that it ſhall bar the 
iſſue in tail, and the remainders, ſo that they ſhall never take any 


advantage againſt it; yet the crown being a ſtranger to the reco- 


very may ſet it aſide, becauſe, in reſpect of the crown, the eſtate- 
tail is in eſſe ſo is the caſe of Crocter v. Keiſea (a), where tenant 
in tail levied a fine, and declared the uſes to himſelf and his heirs, 
it was reſolved, that the eſtate-tail was barred as to him who levied 
the fine, and as to his iſſue ; but that in rei veritate it was not de- 


termined, for all ſtrangers might ſay that it was in being, 


It is true, when tenant in tail ſuffers a recovery, every one wha 
comes in by ſuch recovery, comes in continuance (5) of the eſtate- 
tail, and muſt be liable to all the charges made by the tenant in tail, 
and the charges of thoſe in remainder are barred; but this doth not 
prove, that an eftate-tail is as large as an eſtate in fee, which is the 
point now in queſtion ; therefore if this lord has gained a new and 


greater eftate than he had before, it is plain ſuch eſtate is void, 


within the intent and words of this ſtatute. 


The queſtion is not, Whether a recovery ſuffered by tenant in 
tail ſhall bar the remainders and contingencies expectant upon 
ſuch eſtate ? but, Whether he who ſuffered the recovery ſhall (after 
the _— this ſtatute) take any advantage of it after it is ſuf- 
feet? | | 


As to the caſe put on the other fide, viz. that where tenant in 
tail @ parte materna ſuffers a recovery, and declares no uſes, in 
ſuch caſe the uſe ſhall be to the heirs @ parte maternd, this is not 
law; itis true, it is ſo where a man is tenant in tee-ſimple, but not 
Where he is tenant in tail. 3 


* Upon the whole matter it was inſiſted, that the Lord Der« 


wentwater was a purchaſer within the words and intent of the ta. 


tute; therefore it was prayed, that the appeal might be diſmiſſed, 


But the decree of the commiſſioners was reverſed by THE 
DELEGATES; by the opinion of four againſt Fuſlice FORTESCUE, 


(a) co. Jac. 688. Hutt. 84. 
(5) Renſon v. Hodſon, T. Raym. 236. 


| 1. Mod. 108. « Lev. 28. 
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Hilary Term, 5. Geo. 1. Before the Delegates, 


By Tae Count. It is plain, that a e under the age of 
eighteen years at the time of making this ſtatute may take either 
by deſcent or purchaſe, and that the word & purchaſe” in this ſtatute 
is only a modification of the eſtate, and ſhall not be taken in the 
full extent of the word ; for thoſe purchaſes are only intended þ 


the ſtatute by which papiſts enlarge and extend their landed intereſt, 


and not where by deeds of ſettlement the ancient family: eſtate i; 
new modelled, without making any new acquiſition; fo that 
even at this day a purchaſe by limitation in a ſettlement, or by a 
deviſe to a papiſt under the age of eighteen years, is good, fo as 
ſuch papiſt, within fix months after he comes to that age, conform 
and take the oaths, &c. otherwiſe he loſes the pernancy of the pro- 
fits during his life only. | ST 
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term; intereſt,” or © profit out of land,” and another. Now, 


The Twenty-Eighth of October 1712, 
u 
The Court of Chancery. 


Hir Simon Harcourt, Knt. Lord Chancellor. 
Thomas Lord Parker, Chief Fuftice B. R. 

Sir Thomas Trevor, Kut. Chief Tuſtise C. B. 
Sir John Powell, Kut. Juſtice B. R. 


* 


* The Arguments of the then Chief Juſtice of B. K. [ 181 ] 


Roper againſt Radcliffe. 


Fix sT, The words of the act. SECONDLY, The nature of the 
intereſt, | 


FissT, There are two expreſſions (or clauſes) in the act that 
concern this point. By the hiſt, « every papiſt, or perſon pro- 
« feſling the popiſh religion, is diſabled and made incapable to 
* purchaſe any manors, lands, tenements, rents, or hereditaments 
«© in his own name, or in the name of others to his uſe, or in 
e truſt for him.“ By the ſecond, © all eſtates, terms, and any 
« other intereſts ar profits whatſoever, out of lands, tenements, or 


& hereditaments, made after the tenth of April 17co, to, or in truſt 
4 for, the benefit of a papiſt, &c. are made void.“ So that all 


« lands, tenements, rents, and hereditaments,“ are within the firſt; 
and « all eſtates and terms, . inheritable or not, and «all other in- 
« terefts or profits whatſoever, out of lands, &c.“ are expreſſively 
within the ſecond, There are no qualifying words to make it ma- 


terial, whether the term or intereſt be long or ſhort, or what other 


circumſtances it be attended with, provided it be « out of land, 
« &c.” And the word © whatſoever” ſeems to be added on 
purpoſe to ſhut out all pretence of diſtinction between one © eſtate, 


2 


Caſe.76. 


HE firſt and great queſtion in this caſe is, Whether the 8. C. ante, 167. 
intereſt deviſed by Mr. Roper be ſuch an intereſt, or of S. C. 1. Bro. 
that ſort as is within the words (or intent) of the ſtatute P. C. 459. 
11. & 12. Will. 3. c. 4. And herein it will be proper to conſider, 
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In the Court of Chancery. 


to the intereſt deviſed to Mr. Conflable and Mr. Radcliffe, it isa 
truſt and an intereſt, and as ſuch it is demanded by their bill. 
* And of what nature it is, will appear by the deed, the will, and 
the codicil, whereby it is created and diſpoſed. The creation of 
it was thus: Mr. Roper by leaſe and releaſe conveys feveral lands 
and manors in the counties of Cornwall, Gloucefler, and Mon. 
mouth, particularly named; and all other his lands, tenements, and 
hereditaments in thoſe counties, to William Conſtable, Ejg, 
R. Hewit, and Daniel Hickman, and their heirs, upon truſt, as 
ſoon as conveniently may be, to make ſale of the premiſes in par- 
cels, or in the whole, to the beſt purchaſer or purchaſers, and for 
the beſt price or prices that can be reaſonably had or gotten for the 
ſame ; and by and out of the rents and profits arifing (thereout) 
till ſuch fale; in the firſt place, to pay four thouſand pounds owing 
to Sir Robert Cotton and John Proby, ſecured upon the lands in 
Cornwall, with the intereſt thereof ; and then to pay the debts in 
the ſchedule, being three debts, amounting to three hundred and 


- ninety pounds. And then “to pay and diſpoſe the reſidue to and 


* { 183 ] 


tended tor, is that truſt which Mr. Roper reſerved to himſelf and 


& for the benefit of ſuch perſon and perſons, and to and for ſuch 
<« ends and purpoſes, and in ſuch manner as the faid J. Roper, by 
« any writing,or writings under his hand and ſeal, teſtified by three 


or more credible witneſſes, or by his laſt will and teſtament in 


« writing fo teſtified, ſhall direct, limit and appoint ; and in de- 
« fault of ſuch appointment, or until ſuch direction, limitation or 
appointment ſhall be made, to pay and diſpoſe of ſuch reſidue 
& or overplus to and for the benefit of the ſaid J. Roper and his 
« heirs.”. And the truſtees are declared chargeable only for fo 


much as they reſpectively ſhall actually receive. The truſt being 


thus created, F. Roper makes his will, and reciting the ſaid deed 


in purſuance of the ſaid indenture, or by any other power veſted 


in him, he gives, deviſes, and bequeaths out of the ſurplus of the 
money ariſing, or to ariſe by and out of the ſale or ſales of thoſe 
maners, lands, and premiſes, and by and out of the rents and profits 


of the premiſes ariſing till ſuch ſale, the ſeveral ſums following; 


and fo diſpoſes of ſeveral ſums, in all about ſixteen hundred pounds, 


and then goes on: * And as to all the reſt and reſidue of my eſtate 


<« both real and perſonal, of what nature or kind ſoever, I give, 
« deviſe, and bequeath the fame to the faid Milliam Conſtable, and 
« unto the honourable * T. Radcliffe, Eſq. Robert Hewit, Gent, 
« and the ſaid Daniel Hickman equally, and unto their heirs and 
« aſſigns for ever.” And makes them executors. And after- 
wards adds a codicil, and diſpoſes of one hundred and forty pounds 
in legacies (though out of the lands), and then goes on thus, 


d All my remainder, whether in lands or in perſonal eſtate, I leave 


to my worthy and beloved executors T. Radcliffe and William 
« Conſable.“ The particular times of executing theſe ſeveral in- 
ſtruments appear not; but their dates are near together, viz. the 


| leaſe and releaſe, 17 and 18 January 1708; the will, 5 March 


1708 ; the codicil, 2 April 1709. So that the truſt now con- 


his 


queſtion but this will paſs, 
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his heirs, in the ſurplus of the money to be raiſed by the fale of his 
lands, rents, and profits, and till ſale, after the payment of the ſeve- 
ral debts and legacies appointed. And it is deviſed by the will to 
his four executors, and their heirs, under the title of © the reſt and 
« reſidue of his eſtate real and perſonal.” And by the codicil to 
two of thoſe executors, under theſe words, & all my remainder, 
« whether in lands or perſonal eſtate.” And there appears no 
other eſtate to anſwer the words © real eſtate” in the will, or other 
lands (or perſonal eſtate) to anſwer thoſe in the codicil, but this 
truſt. The lands are not turned into money in his life-time, but 
remain yet unſold in the hands of the truſtees, ſubje& to, and 


charged with this truſt. 
And, SECONDLY, THE QUESTION now is, Whether this truſt, this 


| right tothe ſurplus, tobe receivedout of thoſe unſold lands, be within 


this act of parliament ? i. e. Whether it be an hereditament or an 
eſtate, or any intereſt or profit whatſoever out of lands ? {for if it 


be any of theſe, it ſeems clearly within the act.) 
This may be conſidered in two different views: 


= Firſt, As it agrees with thoſe other ſums appointed to be raiſed 
by this truſt, in this reſpect, that it is a right to ſomething to be 
raiſed out of lands. | | 


Secondly, As it is diſtinguiſhable from thoſe other ſums, in 
reſpect of its being a ſurplus after the other charges are paid off. 


* Firſt, Had this not been a ſurplus, but a certain ſum a 

inted to be paid out of thoſe lands, it muſt be admitted to have 
55 within the act; for that ſays, © any intereſt or profit out of 
« jands for the benefit of perſons profeſſing the popith religion.” 
Now, that it is for the benefit of perſons profeſſing the popiſh reli- 
gion, is agreed. And, that it is “ an intereſt in (or out of) lands, 
ſeems moſt clear. | | 1 5 

For, ft, The truſtees hold the legal eſtate in the lands, not 
at all for their own advantage, but (in the words of the act and of 
the truſt) for the benefit of others. 


Secondly, Suppoſe the-executors and legatees, and thoſe who 
are entitled to the ſurplus, releaſe to the truſtees all their right in 
the land, it will extinguiſh this right. And in — the 
truſtees, who had before only a nominal eſtate, will then have the 
1 eſtate too; 1. e. the whole fee, both legal and equi- 
table. f 1 5 


Thirdly, If they grant all their right, title and intereſt in 
thoſe lands, this (intereſt) will pals. pn 


Fourthh, If they ſhould grant the land itſelf, it can be no 
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Alſo we may conſider the nature of this intereſt further, as iti 
a right to a ſum to be raiſed out of land. 


F irſt, The eſtate and concern of the truſtees therein, VIZ. 


The ey have an eſtate in fee, in truſt, to apply the profits, or 
permit them to be applied for the benefit of the perſons to whom 


the ſeveral ſums to be raiſed are appointed to be paid. 


Fir/t, If there were not an expreſs appointment for them to 
ſell, but that the monies were to be raiſed out of the profits; they 
could not ſell without conſent of him that has the ſurplus, but muſk 
be contented to take the profits as they ariſe, 


Secondly, Though there be an expreſs truſt and power to ſell, 
yet it only authorizes them to ſell. If, and when they can. And 
on the beſt prices, &c. And in the mean time all the profits are 
in their hands by anticipation ; and the truft (or right) is to be 
managed in the ſame manner as if to be raiſed out of the rents and 
profits only. 

* Thirdly, Conſider the intereſt and power of the truſtees, 
VIZ, 


They amongſt them bo the whole truſt of the lands, whichis 
a power over the eſtate therein. And thoſe who are entitled to 


have particular ſums raiſed, have particular truſts carved out of the 


inheritance in nature of chattel intereſts, For, 


He that has five hundred pounds appointed to be raifed out of 


an eſtate of one hundred pounds a-year, has an intereſt (in the 


land) of like nature, and much of the fame continuance, 4 as if he 


had a truſt (therein) for five years. 


Tf the truſtees make not the moſt of the lands, or ſuffer not him 
to do it, they break their truſt : A truſt to ſell * as I ob- 
ferved before, but in nature of a power to ſell. And, 


Firg, Till ſale, his right to the a is the une as if no 


| ſuch power. 


Secondly, By ale, his intereſt in the land is gone, and he now 


has a truſt in the money, and is paid ſo much the ſooner, _ 


Secondly, This truſt now in queſtion may be conſidered asit 
is diſtinguiſhable from the particular ſums to be paid out of thoſe 
profits, in relpech of its being a right to a ſurplus after debts and 
legacies paid. 


And in that reſpect I think it yet more . within the 20. 


Firſt, Upon the conſtruction of the” deed, For thereby it was 
ſo veſted in J. Roper, as to be not only an intereſt and profit out 
of lands, but ſuch a one as was an hereditament, and deſcendible 
to his heirs, it being expreſsly reſerved to F. Roper and his heirs, 


Ang it is agreed on all hands, that £4. Reper, the heir 


would 


In the Court of Chancery. 


would be entitled to it, if the will and codicil were out of the way. 
And, | | 


Tf it were merely perſonal, a limitation to him and his heirs 
would veſt it wholly in him, and it would go to his executors. 


Secondly, The conſtant opinion in chancery. All the caſes 
there, both for and againſt heirs, who have ſued for ſuch ſurplus, 
are authorities, that the truſt of ſuch a ſurplus is a real eſtate, and 
deſcendible to the heir of him who created it. | | 


But before I Kate the caſes, I would mention that, which is the 
ground both of theſe caſes of truſts, and alſo of the caſes of uſes 
executed by the ſtatute. | | 8 


* AND, firſt, of uſes. 


A uſe, before the ſtatute of Uſes, was a mere truſt cognizable 
only in equity, and is ſince expounded in the common-law courts 
by the rules of equity; and as to that, I would uſe the words of 
Tod Coke (a), © Whoſoever is ſeiſed of lands, has not only the 
« eſtate of the land in him, but a right to take the profits, which 


Royzrz 
againſt 


RADCLIFFR. 
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« js in nature of a uſe.” So that if the lands deſcended of the See Satt. 67% 


part of the mother, the uſe ſhall go to the heir of the part of the 
mother (5), which could not be if it were not the old uſe (or 
eſtate) but only a thing newly created. And the like law is of 
the cuſtom of borough Engliſb, gavelkind, &c. This is called a 
reſulting uſe. And the law is the ſame, if after particular uſes 
there were an expreſs limitation to the feoffor and his heirs (c). 
Indeed fome Books do mention this laſt as a new uſe ; but it has 
been divers times reſolved and ſettled to be the old uſe, as in the 
caſe of Godbolt v. Freefton (d), and the caſe of Abbot v. Barton (e). 

Secondly, As to truſts, 

A man in conſideration of equity has an eſtate in land as a truſt ; 
this is as a uſe in conſideration of law, and follows the perſon of 
ceſtui que truſt, being a beneficial intereſt and profit. And fo 
much of the truſt as in a conveyance is undiſpoſed of, the executor 
(Q.) has in him as his antient truſt. This is called a reſulting 
triſt. And if the diſpoſition be by will, the like reſulting truſt 
will deſcend to the heir as part of the antient truſt not deviſed from 
him. So a conveyance or deviſe to truſtees to pay debts, 


. 


paſſes the whole eſtate in law, and part only of the truſt ; that is, 


truſts for the particular ſums in nature of chattel intereſts, after 
| Which the reſidue of the truſt reſults to him or his heir as undiſ- 
poſed ; and ſuch reſidue is the fee of the antient truſt deſcendible ; 


as in the caſe of Culpeper v, Auſtin H. And in Trinity Term, 
(a) Co. Lit. 23. a. | Term 7. Ann. Salk. 590. 11. Mod. 181. : 


(5) Hurſt v. Winchelſea, 2. Burr. Comy. Rep. 160, | 
880. Pearſon v. Shore, 1. Atk, 480. (f) Michaelmas Term 28. Car. 2. 
le) Co. Lit. 22. B. 2̃. Chan. Caſes, 115. 121. 223. 8. C. 
(4d) 3. Lev. 406. 1. Eq. Abr. 272. N 
{*) In the common pleas, Trinity gg : 
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—— 


In the Court of Chancery. | 
in the thirty-fourth year of Charles the Second, it was laid down 


as a rule, that when lands are appointed to be ſold, or are con- 
veyed in truſt to pay * debts, the heir is entitled to have the lands 

after the debts paid, by an implied and reſulting truſt. In 

Ventris (a) it is ſaid, © if lands be deviſed for the payment of 
& debts and legacies, and the reſidue of the perſonal eſtate be given 

« to the executor (after debts and legacies paid), the perſonal 

« eſtate ſhall notwithſtanding, ſo far as it will go, be applied to the 
c payment of the debts andlegacies, and the land no further char 

« than is neceſſary to make up the reſidue.” In the caſe of Collet 

v. Collet (b), if a man makes a leaſe, or devifes an eſtate for years 

(he being ſeiſed of an eſtate of inheritance) for payment of debts, 

if the profits of the land furmount the debts, all that remains ſhall 

go to the heir, though not ſo expreſſed; and albeit it be in the cafe 

of an executor. Alſo the caſe of Cook v. Gwavas (c) was thus: 

J. Cock, 28 Julii 1671, after ſeveral particular legacies, deviſed 

all his goods and chattels to R. Cook, Eſq. Eliz. Cobb, and Il. 

liam Gtwavas, to their own diſpoſition, and makes them executors : 

and by indenture of the ſame date demiſed ſeveral manors and 

lands in Norfolk to the ſaid Cat and Gwavas for five hundred 

years, upon truſt for himſelf for life, and after his death upon truſt 


cout of the rents and profits to pay his debts, legacies, and funeral 


expences; and four years after to attend the inheritance. The 
plaintiff, as grandſon and heir to J. Coe, exhibited his bill to have 


an account of the perſonal eftate, and of the rents and profits of 


the real eſtate, and that the perfonal eſtate might be applied to pay 


debts and legacies, in eaſe of the real. The defendants, the ex- 


ecutors, inſiſted, that they were entitled to the perſonal eſtate, as 
a legacy, and the two truſtees claimed the profits of the lands for 
four years, after the debts and legacies paid, as an implied gift, the 


term being appointed. to attend the inheritance after four years, 
But it was decreed, that the perſonal eſtate be applied in exonera- 


tion of the real eſtate; and that the four years be in truſt for the 


88] 


45 


eomplainant, and ſuch other perſons as ſhall have the freehold and 
inheritance; and to attend the ſaid freehold and inheritance. In 
the caſe of Sir John Packington (d), Sir Herbert Perrot, by will 
dated 21 June 1682, made his wife (who afterwards married * Sir 
Crrill IPyche) executrix, charging her to fee his will performed, 

and thereby gives her a rent-charge of two hundred and five pounds, 
with this ſpecial truſt, that ſhe may be ſupplied with money for the 
payment of all his debts and legacies ; © to which end, I do here- 
« by give to my ſaid executrix a leaſe for thirteen years, to begin 
cc within fix months after my deceaſe, of all the faid rent-charge 


« of two hundred and fifty pounds a- year.“ And this was decreed 


(a) Eaſter Term 3a. Car. 2. Anony- (d) Wyche v. Packington and his 
mous, 2. Vent. 349. Wife, in the exchequer, 22 Jure 1708. 

(5) Trinity Term 34. Car. 2. 2. Vent. and 30 May 1709. 2. Eq. Abr. 507. 
744. 1. Brown P. C. 372. | 


— — 
5 


5 : 
(c) In the exchequer, 25 January in 
31 Care 2. 2. Vern. 645. ; 


ta 


In the Court of Chancery. 


to de a truſt for the heir after debts and legacies paid; and this 


decree was affirmed in parliament on the fifteenth of May 1712 (a). 
Theſe caſes were indeed upon terms for years, but the ground of 
them was this, that though all the term was parted with, yet 
only part of the truſt thereof was diſpoſed; and that not only the 
inheritance, but likewiſe all the truſt undiſpoſed (i. e. the whole 
truſt of the inheritance, and the reſidue of the truſt of the term) 
deſcended to, and was part of the old truſt in the heir. And the 


reaſon is the ſame where it is of an inheritance ; if only part of 


the truſt be diſpoſed of for payment of debts or legacies, &c. the 
reſidue of the truſt remains ſtill undiſpoſed. There have been 
divers caſes of that kind, viz. North v. Crompton (b) : Catherine 
Crompton ſeiſed in fee of the lands in queſtion, by her will, dated 
the twenty-firſt of Fanuary 1669, deviſed to H. North, Eſq. het 
executor, all her eſtate real and perſonal, to diſpoſe of for payment 
of all her debts and legacies ; and int. al. gives two hundred 
pounds to the defendant, her uncle, and heir at law. And upon 
the hearing two queſtions were made: Firſt, Whether this was 
a deviſe in fee; and, ſecondly, Whether Mr. North (the de- 
fendant claiming by an implied truſt after debts, &c. paid) might 
not aver againſt that implication ? And after long debate it was 
decreed againſt the heir at law, viz, Firſt, That a fee did paſs 
' by the deviſe; and, ſecondly, "That there was not any implied 
truſt of the ſurplus for the heir, becauſe there was two hundred 
pounds-given to him, which was to no purpoſe if the ſurplus had 


Ror z 
e 
RADCLIFFS. 


been intended him: which caſe plainly admits a reſulting truſt in 


the heir, unleſs the intent of the teſtatrix appeared to diſpoſe it 
from him. And in this caſe we may obſerve, that the queſtion 
was ſingly, whether there were any truſt at all created, or intend- 
ed, as to the ſurplus ; but not the leaſt doubt, that if all had not 
paſſed, the reſidue would have gone to the heir. And all theſe 
caſes ſuppoſe this ground and rule, that if anypart of the truſt were 
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uadiipoſed, it was the old truſt, deſcendible to the heir. And the 


labour of all the contending parties is to ſhew, that it is, or is not, 
all diſpoſed. | 


But in the preſent caſe there is no queſtion, but that the grantees 

were bare truſtees of the ſurplus. A truſt is here on all hands ad- 
mitted; it is indeed expreſsly declared, and our queſtion is only 

concerning the nature of it, z. e. Whether deſcendible, or not ? 


Now all the before-cited caſes admit it is deſcendible, if there 


be one; for they no where tell the heir, that the truſt, if there be 
any, is not deſcendible. But the fingle anſwer they reſt on is, 
that there is no truſt at all. Ls | 


The caſe of Cote v. Moore, the twenty-ſecond of January 169 1, 
went yet further : WMilliam Earl of Meath conveyed ſeveral 
manors and lands in Staffordſhire to the Counteſs of Drogheda, and 


(a) 1. Brown P. C. 372. (2) 1. Chan, Caſes, 196. S. C. x, Eq. Abr. 272. 
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In the Court of Chancery. 


| Humphries, t to the uſe of himſelf for life, with power to ſell, and 
pay debts, in a ſchedule, and what other debts he ſhould owe at 
his death ; and to pay the ſu rplus to his daughters, who were his 
heirs 3 and afterwards deviſed his perſonal eſtate to his wife. 


He ſold part of the eftate himſelf, and contracted for fale of 
other part thereof, and died ; and on the ſeventeenth of Fuly 1055, | 
upon a bill of the purchaſers to have their purchaſe perfected, it 
was declared, that the perſonal eſtate ought to be applied in aid of 
the real eftate for the benefit of the heirs. And afterwards on a 
bill by Sir P. Cote, who married the Lady Elizabeth, one of the 
daughters, and the faid lady his wife, and by the Lady Catharine 
Brabazen, the other daughter, on the twenty-ſeventh of January 
it was decreed, that the particular eftate ſhould be applied to ex- 
onerate the real eſtate in favour of the heirs at law ; and yet there 
was no real eſtate but this furplus, which was looked upon to be a 
real eſtate. And this decree was affirmed in the houſe of peers in 
1692. (Note, the diviſion of the houſe was equal.) And J ob- 
ſerve from the printed caſe which I have ſeen, that that which the 
appellant relied upon was, | 


Firſt, The conftant intention of the earl, that the countels 
ſhould have the perſonal eſtate. 


Secondly, That the truſt eſtate was exprefaly G with 
debts. 8 


But nothing was ak that it v was not an inheritance. 


And I take it to be the conſtant received opinion in this court, 
that this fort of truſt is inheritable. 


Firſt, Now ſuppoſe the truſt had been, to raiſe the ſeverd 
fams out of the profits, and to pay the refidue of the profits to him 
and his heirs ; no doubt but this had been part of the antient truſt, 
and inheritable, and would deſcend to his heir. And the truſt to 
ſell, as 1 before obſerved, is but a power till executed; and the 
truſt differs nothing from that in the mean time. 


Secondly, Suppofe a man ſeiſed in fee gives power to his ex- 
ecutors to ſell his lands, &c. and to pay the money or ſurplus to his 
heirs 3 he there has power over the legal eſtate, as here he has over 

tne truſt ; but till that power be executed, the old fee deſcends to 
the heir; and when it is executed, then ariſes a truſt i in the money 
in lieu of that in the land, which is now ſold and turned into 


money. 


As in the caſe of Abbet v. Burton, in the common pleas, before 
mentioned, A. conveys her lands to ſeveral particular uſes ; and 
after the particular eſtates ended, to the uſe of her and her heirs, 
with power to appoint the ſame toſuch perſons, and for ſuch eſtates 


as the ſhould thinł fit, till ſuch appointment made; here the uſe to 


her and her heirs is, no doubt, the old uſe; and if not directed by 


an 2ppcin:ment, ſhall deſcend to her heir; and if the land came 
_ 


In the Court of Chancery. 


| from the part of the mother, ſhall deſcend to the heir of the part 
of the mother. | 


' Thirdly, I obſerve ſome part of the land in the deed be- 
longed formerly to dame Dorothy Drummond, who was J. Roper's 
mother's mother : and then if they deſcended to him from her, and 
he had made no will or codicil, but the truſt, according to the li- 
mitation in the deed, had been to the heir; I would be glad to 
know what heir would have had it. Would it not have been the 
ſame heir who would have taken the lands if they had not been 


charged? No doubt ſuch a reſulting uſe, a uſe limited by him, to 


him and his heirs, would have gone to the heir on the part of the 
mother. And ſurely the truſt of the fame lands, being ſo much of 
the ſame truſt undiſpoſed, muſt have gone the ſame way. 


Fourthly, I take it, that the truſt, if not deviſed away, would 
have been aſſets by deſcent in the hands of the heir, upon the ſtatute 
of Frauds and Perjuries. ö 

Fifthly, That when it is ſo deviſed, the heir is ſo far diſin- 
herited, and the deviſee put in his place. 


Sixthly, That a deviſe of all his perſonal eſtate would not 


paſs it, &c. = 

* This is the nature of it, as it ſtood in F. Roper himſelf; and 
I take it, that upon the deviſe here it is no way altered. Here is 
no alteration appointed. : 

I think it would have made no difference, if he had given it by 
way of appointment. But here it is given as part of J. Roper's 
eſtate, and conſequently not being any part of his perſonal eſtate, 
it muſt be real, By the will it is given by the name of the re- 
ſidue of his real eſtate, and in the codicil it is called his remainder 
in the land. 

So that the deviſees (if the deviſe be good) have the truſt (in 
the lands). Ls Sy 

Firſt, As it was in J. Roper : and, ſecondly, As it would 
have been in his heir: and therefore, | 


Firſt, An hereditament. Secondly, A deſcendible truſt in 
the land. | | 


I ſhall now in the next place conſider the conſequence, if this 


caſe ſhould be conſtrued to be out of the act of parliament. 


I think it has been rightly obſerved by the Counſel for the plain- 
| tiffs at the bar, and by all who have ſpoken to it on the bench, 

that the deſign of the makers of this law, was, firſt, To get the 
lands of this kingdom out of the hands of papiſts ; and therefore 
it lay difficulties upon them in keeping of their lands, in order to 
induce them to fell them. And, ſecondly, to prevent them from 
making any new acquiſition. | 


I agree 
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In the Court of Chancery. 


I agree likewiſe, that the reaſon of the parliament in forming 


this deſign probably was, that they looked upon the landed intereit 
to be the ſtrength of England; for that ſuch intereſts and eſtates 


in lands give great authority and influence over their particular 


D 


tenants, and other dependants. 


That it might influence elections to parliaments, if papiſts, &e, | 


have power to make their tenants freeholders, or to accommodate 
with their lands ſuch as had no freeholds of their own, by ſome 
other title, | | | , 


And I obſerve, that in many of the Weſtern manors (fome of 
theſe perhaps are of that ſort) the tenants are frequently freeholders, 
or have other rights of voting (in corporations, &c.), 8 


In ſhort, therefore, the la- makers ſeem to have eſteemed eſtates 


and intereſts in lands to be weapons, which * papiſts, when they 
had them in their hands, made uſe of againſt the public and the 
government. | 


E obſerve, likewiſe, that they have expreſsly and particularly pro- 
vided againſt terms made to papiſts; fo that by the expreſs words 
of the act, a term for two years, nay, for aught I can fee, a term 


for one year, or for any certain time, is prevented from being made 


to papitts. | 
It ſeems, they thought an intereſt of ſo ſhort a continuance 


(though not of ſo great miſchief or danger as an inheritance) was 


yet of ſome miſchief, and fo much as to deſerve a remedy. 


And I obſerve, that the truſt of a term is as much within the 43 
as a legal intereſt in the term; and that the eſtate in the hands of 
the truſtees of a papiſt is of the fame conſideration, as while it is in 
his own hands. | 

Let us now conſider a truſt of this fort as is here deviſed, and 


ſee what difference there will be between this and the moſt direct 
truſt in land, or any the moſt open and notorious term or eſtate in 


land. And to me it ſeems plain, that there will be the fame in- 


fluence over tenants and others, as in the caſe of a direct owner» 


thip. | 


We are now upon the nature of a truſt in general, and not upon 


the particular circumſtances of this caſe ; fo that a greater or leſſer 


eſtate, a greater or leſſer charge; a greater or leſſer furplus, will 
make no difference in this point, whether within the act, or not. 


Suppoſe an eſtate of one thouſand pounds a-year is con- 
veyed to truſtees, on truſt to ſell and pay off three thouſand pounds, 
and a papiſt has a right to the ſurplus. The management of ſuch 
ſale falls naturally into the hands of himſclf. And the inſolvency 
of tenants, or ſmallneſs of the rents, is only his loſs. And the 
finking of the' debts, and increaſing the furplus, is to his only 
bencfit; therefore the putting in, or out of tenants, agreeing 

| | upon 


In the Court of Chancery. 


upon the terms and rents, and forbearing, arreſting, or diſtrain- 
ing the tenants, &c. will of courſe be according to his pleaſure. 

The truſtees are his friends, and therefore named truſtees for 
bim: and they willingly. and moſt ſafely leaye it to his e- 
ment; nor can they ſafely interpoſe or act otherwiſe Crop he ths 
fires) without hazard and trouble. But, | 


Suppoſe the management were in the truſtees, yet they are the 
— of a papiſt, ahd for his benefit, which is equally within the 

* Finsr, Well, but ſay they, the ſale will put an ei to 
this, ſo that it can be of no long continuance. 

AxswER. Any term, as have ſaid, is within the act, as for a 
ſingle year, perhaps for half- a- year, certainly for two years. And 
this in the nature of it muſt exceed that time. For it muſt wait 
ſome time, either to meet with the beſt chapmen; of to get the 
beſt price. | | | 25 

And this is to be for every parcel or part. | 

8o that here is no certainty, nor even probability of the ending 
of this truſt in many years. 8 | „„ F 
\ SECeNDLY, It is ſaid, he Is only a tenant at will to the truſtees, 
and they may ſell without him. | : x 


AxswrR. He is indeed but tenant it will to them 3 but they 


have no will but his. | | 
Which way then can a ſale be expected without his conſent? 


For, 


Ror E 
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Firſt, The truſtees are his friends, and they (or he) may 


either diſparage the title, or object to the price, or pretend better 
bidders; or may ſay, it is unreaſonable, or that they will have a 
better price, &c. . | | 


Secondly, As to the executors and legatees, if they preſs the 
{ale, it is but giving them ample ſecurity; they may be made eaſy 
vith intereſt, &c. And if there be no other way, it is but to get 
a friend to adyance the money, and all will be eaſy. 


| Thirdly, But you will ſay, the chancery will ſet all right, 


i. e. order a ſale of the land, and turn it into money. But, how 
ſhall it come there when all the parties are made eaſy, vix. the ex- 


that made the conveyance will declare, fr, That he has no 
imereſt. Secondly, That the conveyance in truſt is good; and, 
thirdy, That the truſt is not within the at. And in the end 


4 


muſt only pay coſts, if decreed againſt him. And, 
: You, js | R FourTHLY, 


ecutors and legatees are ſecured or ſatisfied; and the heir of him 
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Ta the Court of Chancery. 

Fourthly, As to the next proteſtant of kin, &e. ſhould he co 
to pray a fale of part, and to have the profits of the reſidue, &c, 
in that cafe no court may decree the whole to be ſold. So he wil 
fare no better. = nee bog 3h,09 3 of. tx 

Firſt, But we will ſuppoſe it depending in chancery (whic 
may be a long time firſt, and longer before it come — — 
and longer ſtill before a decree); yet fair bidders may be wearied, 
&c. by bidders of their own, and (if theſe will be. ſturdy) out- bid 
at laſt ; and (where nobody's intereſt is to * follow it) eaſt fl 


off ; or if they do not, yet the papiſts paying their own money, 


receive it again themſelves, and take a conveyance in the name of 
their own truſtees : and if this be undiſcovered, all is well; or if 
it be diſcovered, the conveyance, it is true, is void by the act; bu 
then it reveſts again in the firſt owner or truſtees ; and the conſc- 
quence is, that 3 8 
They are to begin the fame round again; nor can ] ſee any en 
this way, where it is nobody's buſineſs, intereſt or inclination tb 
ſue; ſo that the management of the cauſe may continue for ages, 


To which no end is likely tobe put. 


Secondly, But ſuppoſe the three thouſand pounds debts and 
legacies paid by perception of the profits before there can be a fale; 
or ſuppoſe he that has the ſurplus buys them off (as he may wel 
do, if they are aot within the act) : and if by either of the faid 
ways he becomes the ogle owner of the faid truſt : what is the nz- 
ture of his intereſt now ? | | 


He has now the entire truſt of the land, the rents are merely his 
&c. Has he yet no intereſt or profit out of the land? Who hal 
have the management or power over the tenants, If not himſelf! 
And the eftate of the truſtees is now not in the leaſt for their own | 


advantage, but for the benefit of papiſts. 
Thirdly, This will open a way, not only for a papiſt to tale 


by deviſe, but to buy or purchaſe this ſort of ownerſhip of others; 


for what is not within the act may as well be bought as given, 


| Which ſort of expoſition will, I apprehend, overturn the act, and 


vill have no other effect, but that fome very learned and ingenious 
gentlemen, who attend here upon this occaſion, muſt, or will to 


the future, dreſs up their truſts in a new form. 


I own, with me, it is a difficulty to ſay, that ſuch a truſt as thi 
is neither tenement, hereditament, eſtate, term, nor any other in- 
tereſt or profit whatſoever out of land ; and I know not whethe, 
to ſhut this out of the act, I muſt not go farther and ſay, that this 
eſtate in fee in the truſtees is not any land, tenement, hereditz: 
ment, or any intereſt or profit whatſoever. For, if it be an 
theſe, it is plainly in truſt for the benefit of perſons profeting 
the popith religion, and therefore within the clauſe and proviſun 


of this act. { 07, 
| ; | To 


In the Court of Chancery. 


| To prove this not to be within the act, great variety of argu- 
ments have been uſed. And they ſay, that the arguments * on 
tie other ſide prove too much, and tend to great hardihips, vix. 


FiksT, That this would diſable a papiſt to make proviſion for his 
younger children, if ſuch a truſt to make or raiſe their portions 
were void. | . FEES; 

SECONDLY, That it would avoid a proviſion for popiſh ex- 


| ecutors, &c. and they would therefore diſtinguiſh upon the act, 


and ſay, 

THrriRDLY, That the act only intends the continuing of eſtates 
in papiſts, and that here all is to be ſold, and by conſequence there 
is no continuing intereſt in the land. | | 

FouRTHLY, That the act only intends real eſtates, but that 
this is money, and merely perſonal ; and as an inſtance ſay, a mort- 
gage in fee till forecloſed, the money is in equity perſonal eſtate, 


© O 
and ſhall go to the executors. 


FiFTHLY, That eftate, term, intereſt, and profit out of land, 
mean only perception of profits, and not money to be raiſed by ſale 
of the land. : 


And they argued further and ſaid, © | 
SiXTHLY, That a man may (ell his land, and give the money to 


Rorrx 


againſt 


RADpCLIFFE, 


. 


a papiſt; and therefore he may appoint another to ſell it, apd to 


give the money, &c. Qui facit per alium, facit per ſe. 
SEVENTHLY, That this anſwers the intent of the act, to tur: 


popith lands into money, s | 


Before I anſwer theſe particulars, I would obſerve in general : 


Firſt, That the arguments uſed of the hardſhips to papiſts are 
of little force againſt an act of parliament which is profeſſedly in- 
tended to bring hardſhips upon them. 


Secondly, That the diſtinctions which have been offered do 
not ariſe from any words in the act, but from ſome gueſſes at what 
may be thought too hard or unfit, which I think cannot controul 
the expreſs words; for that would indeed be repealing the act in- 
ſtead of conſtruing it. | | 


Thirdly, That the words in this act are contrived on purpoſe 
to exclude all diſtinction, and ſtem very ſtrong for that purpoſe, 
viz, «all eſtates, terms, or any other intereſt or profit whatſoever 
* out of land.” So that, let it be long or ſhort, permanent or 
tranſitory, deſcendible or teſtamentary, of what nature or kind 


ſoever, or whatever intereſt or profit it be, if it come out of land, 


it ſeems compriſed within the expreſs words of this act. 


Fourthly, That if this be a deſcendible intereſt, as I have en- 
deavoured to ſhew, all thoſe arguments fall; though I ſhall endea- 


our & to they them inſufficient, were it no deſcendible intereſt. 
O 2 Fifthly, 
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In the Court of Chancery. 


Fifthly, That in no caſe is any diſtinctien to be admitted in 
expounding an act of parliament, which opens a way to deſtroy 
the act; as I think this would. 8 wg 

So that ſhould I not ſatisfactoril y remove all the difficulties oh. 
jected, yet they would not be of weight to alter the words and na- 
tural conſtruction of the act. 

But to the foregoing objections I give theſe particular anſwers, 
lz. 8 | 

F nsr, The act does not diſable a papiſt from making any pro. 
viſion for his younger children which they are enabled to take; but 


thoſe which they cannot take, he cannot make for them; as a rent · 
charge, or a leaſe of lands, and as I conceive, a truſt of lands. 


But what is the conſequence of this, that they muſt not be pro- 


vided for? No, but muſt be provided for in a proper method, i. e, 


let him give them money; if he has it not, why does he pretend to 
keep his land when he wants money for the occaſions of his famil)? 


This is a proper method to attain one end of the act, i. e. to 
work papiſts out of their lands; and putting a neceſſity upon them 
to ſell, is agreeable to the end and deſign of the act. If he ſel 
the land or intereſt therein himſelf, it is certainly done; but if he 
raiſe a truſt, it will perhaps never be done, or paid off by the popiſh 

So that this is ſo far from being an objection, that it is an argu- 
ment that the act ſhould extend to it. 8 5 

SECoOxDLY, As to popiſh executors, &e. 


Axsw'ER. Firſt, They cannot take leaſe or grant, and conſequently 
not mortgage. This is within the expreſs words of the act; for 
it is an intereſt in land; and on non- payment the eſtate is abſolute 


in law; and his intereſt is good in equity to intitle him to receive 


and enjoy the profits till redemption or ſatisfaction ; and on a fore- 


cloſure he has the abſolu: e eſtate both in law and equity. 


Seconcly, That the hardſhip is 


* 


to perſons the law intended 2 


| hardihip to. 


YL") 


Thirdly, That it is not fo hard as to avoid any purchaſe, 
For it is what was not contracted for, or relied upon. 

* THIRDLY, It is faid, the act only extends to continuing 
eſtates, &c. | - | Sou 

AxswER. Firſt, No fuck CiftinRion is in the act, which 


ſays all eſtates and intereſts whatſoever. Secondly, This may 


neceſſitate ſales to provide for children; &c. Thirdly, It isa 


continuing intereſt. It is true, the ſabe, when it happens, may de- 


termine it, but that alters not the nature of it in the mean time: 


And how long ere that may be, God knows, It may continue 


unſold for ever (and perhaps fo intended). | 
. 5 FoyaTHLY, 


In the Court of Chancery. 


FouRTHLY, It is objected, that the act only intends real eſtates, 


and that this 6 perſonal, &c. 


AxswEkR. Firſt, No ſuch diſtinction in the act, nor any 
words that countenance it; but e contra, all terms are expreſsly 
within it, which are perſonal, a::d go to executors. Secondly, 
In a mortgage in fee deſcended to the heir, and unforecloſed, the 
heir is a truſtee for two perſons, viz. Firſt, For tae executor as to 
the money, which is a particular truſt carved out of the whole truſt 


Ror rx 
againſ} 


RAT. 


of the fee, like a term for years out of an inheritance; ane ee ; 


, For the mortgagor as to the reſt of the truit, who therefore has 
the inheritance of the truſt. But though in that caſe the truſt for 
theexecutor is not an inheritable truſt, yet it is really a (continuing) 
truſt in that land for the mortgagor, though of another nature; as 
he that has a term for years has as really anintereſt in the land, as he 
that has the reverſion, though of another kind; and though the one 
de deſcendible and the other teſtamentary, it amounts but to this: 


it will be money after the ſale; and what now affects the land; will 


by the ſale affect the money. 


do if a man by will gives power to his executors to ſell land and 
pay the money to his heir, till the fale the heir has a fee therein; 
though when the 2xecuzors have executed their power, it will be 
turned into money. 


So in Abbot and Barton”; Caſe before cited, there was a pawer 
to appoint any-eſtates, even the fee, to other perſons ; — — 
that was done, and the uſe limited to the party and her heirs, it was 
the old uſe deſcendible to the heirs on the part of the mother. 


But, ſecondly, All rents and profits of lands, when received, 
will be money or goods, and yet the right to them before - hand is 
within the act, and is an intereſt in the land. | 


Tae FIFTH OBJECTION, That the words eſtates, terms, 3 
reſts, &c. mean only perception of the protits, &c. N 


Axswrk. Firſt, Here is a right to have an account 
benefit of rents and profits till ſale; and the ſale only goes hg 

feaſance * of that right. Now, how far off this ſale may be I know 

not; and here is a direct power over the tenants in the mean time, 


Secondly, What eſſential difference is there between rent and 
money on ſale as to the preſent point? A rent is the price for 
which the profits of the land are ſold for one year, and a fore-hand 
rent is properly a taking up the profits of land by anticipation ; 
and on a ſale all the profits of all future years are fold, and the party 


*[ 193] 


receives the price, which is receiving the profits by anticipation ; 


and no diſtinction is between fore-hand-rent and atter-rent ; they 
are both the profits of the land: profits taken yearly come in allin 
a Jump on a ſale; and the right to the one or the other is a right 
to the profits out of the land. 3 
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over the now tenants. 


In the Court of Chancery. 


And therefore, where a truſt has been to raiſe money out of the 
rents and profits of lands; and the rents are fo ſmall, that to raiſe 
it by perception of them would not anſwer the purpoſe of the truſt; 
the courts of equity have with great juſtice decreed a fale, becauſe 
that is ſtill a raiting out of the profits, though taken ſooner by anti. 
Cipation. | | PL 

THe $1xTH OBJECTION, That what a man may do himſelf he 
may do by another, &c. | | 


AwnsweR. This rule is right, provided no law hinders; but 
here the act of parliament hinders; he may receive the rents of 


his eſtate twenty years together, and pay them oyer to a papiſt ; 


but can he th-refore make a leaſe to another for twenty years, on 
truſt to receive the rents and pay them over to a papilt ? The 
difference is plain: In the one caſe he creates a truſt for a papiſt, 
and gives him a right to demand the profits of the Jand; in the 
other caſe, the papiſt receives only the money from him, but never 
had any demand out of the lan. | | 


Tur SEVENTH OBJECTION, That this will anſwer the end of 
the act, i. e. turn papiſts eſtates into money, | 


Avxswer. No. Firſt, This will defer and prevent doing it, 


It will deliver him from the neceſſity of doing it; otherwile he 


muſt have done it himſelf, and then it had been over; but by this 
way the doing it is delayed, and perhaps it will never be done. 


Secondly, This brings the intereſt of unſold lands to the 
papiſt, and creates in him a new intereſt to the land, and a power 


Thirdly, This goes to fell them, not while they are in popiſh 
hands, but when they are deſcended to a proteſtant heir. It is, 
in effect, a diſinheriting a proteſtant heir, that a papiſt may have the 
benefit; which ſurely was never the intent of the act. Z 

Fourthly, This would be the ſame as if the truſt had been 
created by z'proteſtant ; for if this be not an intereſt within the act, 
a papiſt may purchaſe it from a proteſtant, as well as have it given 
him by a papiſt. Nor will it be material from whem the eſtate 
e SRO TIO 5 „ | 
THE E!GHTH OBJECT1ON. But it may be further ſaid, thatall 
my objections ariſe from the non performance of the truſt, which 
is not to be ſuppoſed ; and that a court of equity ought rather to 
judge of it as if it were performed. 5 | 

AxswER. My objections ariſe, firſt, from the expreſs words 
of the act; and, ſecondly, from the manifeſt inconvenience if they 
are depurted from. VVL $ . 


And as to the ſuppoſing a performance, obſerve: 


Fir, 


mine it. 4 


In the Court of Chancery. 
Firſt, There muſt neceſſarily be ſuppoſed a time when it was 


unperformed, or there is no room for a performance; and at that 
time a papiſt had a demand out of, and intereſt in, the land, 


Ror za 
 againſs © 
RADCLIFFE... 


Secondly, 1 cannot ſuppoſe a truſt to be performed which 


nobody has any neceſſity, intereſt, or inclination, to perform. 


Thirdly, The truſt is to pay out of the profits. Paying out 
of the yearly rents is no performance in effect. And a ſale is tae 
ouly way to perforin it.” But that is not done. li 01 


Tux NINTH OBJECTION. ; Well, but a cure may perhaps be : 
propoſed for the inconveniencies I have objected; as, that if there 


appears any fraud, a court of equity will ſet that right, or they may, 
give another conſtruction in ſueh caſe, PEI 


ANSWER. We are not here upon a law made to prevent any 
act in itſelf fraudulent or injurious ; and if fo, yet the evading of 


this would but occaſion the-con:mitting of the fame fraud another 


way, and therefore to be met with in the firſt inftance, | 
Nor are we upon a law which prohibits ſomething under the 
penalty of a forfeiture to a third perfon; though in that cafe per- 
haps a fraud to deprive ſuch perſon. of a title given him by ſuch an 
act would be met with, 3 1 
But this act is a bare diſability; and if a man be difabled to pur- 
chaſe one ſort of eſtate or intereſt, it is no fraud to purchaſe ano 


ther ſort of intereſt which he is not difabled to purchaſe ; nor to 


take care, before he pays his money, * that the ſeller has an intereſt 
of ſuch a nature as he can purchaſe, „ 
Beſides, here he has no ſtranger to deal with, but ſimply the per- 


ſon he buys from, who being a party to all that is done, and not 
ſurprized or drawn in, but honeſtly and fully paid, can never com- 


plain of fraud, | | | 
Nor do I apprehend, that the greater or leſſer proportion of the 


*[200] 


ſurplus can be material, if the act extend not to an intereſt of that 


kind, 

Nor can the management of the eſtate afterwards weigh any- 
thing ; for this act creates only a diſability, but makes no forfeiture ; 
i; prevents a veſting, but deveſts nothing veſted; and if the truſt 
is admitted to be theirs, it is too late to diſpute with them about thy 
management of what is their own. 0 


SECOND ARGUMENT. 


I AM, it ſeems, in this caſe, ſo unfortunate as to differ from 
ſome of my brethren ; they holding, 555 5 
FiksT, That this caſe being on a will is not with the act; and, 
SECONDLY, That if it were, yet this method will not deter- 


04 | This 


Royrn 
ag v/v 
RAS9CLIZFLE, 


In the Court of Chancery. 
"This onl ; opens a way to a further labour to conſider, 
Whether a gift by will be within the 20, or not! . 


Now conſider, firſt, By the firſt expreſſion in this FEY 


every perſon being a papiſt, or prove the iſh reli | 
is difabled to purchaſe,” And, GON ED gion, 


Secondly, By the ſecond, © all eſtates a to any ſach perſon | 


« are declared void.” And here being in neither expreflion any re- 


erence to any one manner of conveyance, there ſeems no room for 
a diſtinctiori, whether it be by fine, or by deed, or by will, &c. 

But here is a general incapacity of all manner of conveyances ; 3 and 
all eſtates, howſoever or by whomſoever made, are doclared vet, 


if made to ſuch perſons after ſuch a time. 3 8 5 


This ſeems to me to be the clear ſenſe of the words. 


But the objection conſiſts of two parts: 3 if either of which fl, 
it falls to the ground. 


Figs r, It is ſaid, that the firſt expreſſion FO not import any 
difability to purchaſe i in a proper or legal ſenſe, but only à diſability 
* to purchaſe for a valuable conſideration, which | is s ſaid to be the 
vulgzr and common ſenſe of the word. | 


- SECONDLY, That thoſe words which make eſtates void, if made 
to ſuch perſons, mean not ſuch perſons as profeſs the popith religion 
(generally), but only ſuch purchaſing papiſts. | 


And conſequently that the plaintiffs, not having paid any valua- 
ble conſideration, but this truſt being given to them freely by a 
will, this caſe is not within the act of parliament, 


I hols both theſe propoſitions to be wrong ; ; though if either be 
fo, the conciufion will fall. 


Firft, A purchaſer is a law term, andi imports any 8 which 
is not caft upon a man by act of law (as deſcent or eſcheat) ; but 


which he takes or accepts by conveyance for monev or other con- 


ſideration, vel alia gudvis fortunti (lays Sir H. Spelman), or freely 
of pitt (favs my Lord Cote expreſsly), Lit:. fol: 12. 1. Inft. 
18. 2. 5. And thus it has been conſtantly uſed by all my for 
fome hundreds of years without interruption. 


Not to multiply particulars, let me inſtance in the manner 5 
expretion of that known rule which is in every lawyer's mouth, 28 
mentioned by that very accurate Jede Lord Hebart, in Counden 
and Clark's Cajey Heb. 30. 


4 This is a poſi tive rule, that a man cannot raiſe a fee- ſimple 
« to bis own Hl hers, as a purchaſor, neither by Eonveyance of 
land; nor by uſe, nor by ß <4 5 -- 4 | | 


Mr. Attorney would ſcem to imagine a Ane between the 
Ty ors 10 . ande & to take by purchaſc but it is _ 


5 S.4 ö : ? they 
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they are all one, and the verb to EY conſtantly uſed in Reva» 
the ſame ſenſe as © to take by purchaſe 3” and in 1. 1nft. 2. g. b. "= 
i i uſed ſo near a dozen times. And, 23 Nesetuts, 
The general licences to abbies after the ſtatute of Merton are 
generally only leave to purchaſe (ſo are charters to corporations) 5 
dut no one ever doubted, but that thereby they might take what was 
given them, as well as what they ſhould buy and pay for. Ig : 
And here all the conjugates are uſed in the ſame ſenſe as the _- 
word purchaſor, which is nomen verbale, and being formed from 
that verb, to purchaſe, it is naturally and properly to be uſed in that 
ſenſe, 8 3 ö 5 a i | f 0 2 * 
[ will mention but one inſtance where that word is uſed in a ſta - 


Caſe, I. Vent. 372. where WILD, Fuftice, ſays, 1 agree, 4 ae * [ 202 ] 


r 


And it was never doubted but that it would extend to what 
ſhould be given to them, as well as to what they ſhould buy. 


I agree, that purchaſors for valuable conſideration have been 
diſtinguiſhed from others in ſeveral acts of parliament, by proviſions 
made particularly for them, that they ſhould not loſe their money; 
or by exceptions to prevent their being involved in general provi- 
ſions againſt fraud; but were never diſtinguiſhed to their loſs or 

prejudice, nor ever Ee out to loſe their eſtates becauſe they had 
aid for them. Nor do thoſe acts of parliament which are in their 
aer ſpeak of them as of purchaſors generally, but only as of one 
ſpecies of purchaſors, i. e. purchaſors for valuable conſideration in 
en V aa 

The ſtatute 27. Eliz. c. 4. againſt fraudulent and covinous 
conveyances, ſect. 1. recites the loſs the ſubject may have after 
purchaſes made, &c. of lands, &c. for money and other good con- 

| hiderations ; ſe, 2. makes fraudulent conveyances void againſt 
perſons who ſhall purchaſe for valuable conſiderations ; ſect. 8. 
makes ſtatutes not entered in due time void againſt perſons who 
{ball purchaſe for money or good confideration, Eng 


The 


£3 


Rover 


that no purchaſor for good and valuable con 
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The ſtatute 21. Fac. 1. c. 19. of Bankrupts, . 14. provides, 


ideration ſhall be 


5 impeached by that act, unleſs the commiĩſſion be ſued out within 


03] 


five years. And the ſtatute of Frauds and Perjuries, ſect. 15, is, 
that judgments, as againſt purchaſors bona fide for valuable conſi- 
derations, of lands to be charged thereby, ſhall in judgment of lay 
be judgments. only from the ſigning : and, /e. 18. no recogni- 
zance * ſhall bind any land, &c. in behalf of any purchaſor bing- 
fide, and for valuable conſideration, but from the time of the inrol. 
ment. Ans 1 $4 3 BEES RY Wy Ne 
I agree, if a gentleman at the bar were arguing on the ſtatute 
27. Eliz. againſt a fraudulent conveyance, and ſhould ſay, that his 
client was a purchaſor, I ſhould underſtand him to mean a purcha. 
ſor for a valuable conſideration ; not becauſe the words ex vi ter- 
mini import it, but becauſe the occaſion of his uſing it ſhews that 


to be his meaning, or he talks nothing to the pu & 


* [204] 


has paid two thouſand pounds for it. 


But the caſe is different when we have under conſideration the 
proper ſenſe of the words of an act of parliament, where no declared 
meaning in any other part of the act determines the intent, but we 
are to judge upon the enacting part, what they have done, and only 
thence are to learn their intent, and what they deſigned to do; far 
there of neceſſity the act muſt be underſtood always to ſpeak pro- 
perly, and in the language of the law. 1 

But ſhould I admit, that an act of parliament providing againſt 
frauds and artifices to defraud purchaſors is to be confined only to 
purchaſors upon valuable conſiderations, though not ſo erf : 

tor that purchaſors by free gift can hardly he ſaid to be defrauded 

in the language of the law; for if the gift be defeated they are 
but where. they were, and ſo the ſubject-matter may ſupply the 
diſtinction omitted in the words? 985 
Vet here is no ground or reaſon for the diſtinction; it is all one, 
as to the end and intent of this act, whether the lands were paid 
for, or not. x | | 


3 If. the law-makers looked upon lands in papiſts hands as the ſup- 


port. of popery, and to ſtop the growth thereof, and the miſchief the 
owners.might do the public, thought it reaſonable to make provi- 
fions againſt their further acquiſitions, Is it at all material whether 
thoſe acquiſitions were paid for, or not ? One hundred pounds 

annum acquired by a papiſt by a voluntary gift or will, will be as 
prejudicial to the public, and as much againſt this act, as. where he 


Nay, I take it it will be more fo ; for then he has the land, and 
keeps his money too, &c.; and if he has gotten a new ſword, &c. 
it will do as much execution when given him as if he paid for it 

*The miſchiefs intended to be remedied are the rule whereby 
acts cf parliament are to be expounded, and the words are _ 
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f there be occaſion to reach them all. But it is very hard to 
ject the proper, natural, and legal ſenſe of the words in any caſe, 


wack more when it will ſo plainly let in an equal miſchief, 


The firſt ſtatute of Mortmain ſpeaks only of religious perſons.. 


Now among all the reaſons or expoſitions of thoſe laws it was 


never pretended, that paying no conſideration excuſed them. 


The ſtatute 15. Rich. 2. (ſupra), ſpeaking of lay communities, 
- forbids only purchaſors generally; and yet it was plain the Jaw- 
makers looked on them as equivalent. The conveyance in mort- 
main was the thing in view, whether a price were paid or not, and 
what was the motive was not material. | | 


Togive a much ftronger inſtance: The ſtatute of Magna Charta 


c. 32. (Nullus liber homo debet de catero amplius, &c.), expreſſes 


both give and ſell : bat not expreſsly preventing the miſchief to the 


lords, it was extended by conſtruction. 


Alſo the ſtatute 18. Edw. 1. Quia Emptares, enacts, that from 


Rorza 
againlt 
Rabe 


thencc forth it ſhall be lawful for every freeman to ſell, &c. Now + 
here was fair room for a diſtinRion, that this ſtatute ſets the free- 


holders free from Magna Charta where they ſell, but not where 
they give; becauſe the ſtatute only gives liberty to ſell, and 
Magna Charta exprelsly forbids giving as well as ſelling ; but the 
act being a proviſion for the lord, and the price being þetween ths 
parties only, and the miſchief of giving being the ſame as to him, 
it has been extended thereto. TE 1 5 

And Litt, ſect. 40. ſpeaking of this act, ſays, that it was thereby 
| ordained, that no man ſhould alien or (give) grant lands or tene- 


ments in fee-fimple, to hold of himſelf : and that the word ſale ex- 


tends to gifts (D.). 


So here the care is for the public, and to prevent papiſts from 


getting new acquiſitions. What is paid is only between the gran- 


tor and grantee, but does not concern the public at all. And 


therefore, &c. no reaſon to form a diſtinction here. 


But we are not contending to enlarge the ſenſe of the word 


(purchaſe), but only to underfiand it in its true, genuine, proper, 


and legal ſenſe. And, > 


* Thirdly, There is ftill leſs room for this diſtinction, 
you the ſubject- matter of this clauſe is properly an incafacity ox 
iſability. 5 | | : 


Acts of parliament are always expounded according to the rules 
and reafon of the common law; and when a' proviſion is made by 
act of parliament, the law endeavours to range it with ſome pro- 


1 * .* 


viſions of its own of like nature. 


The flatute De Donis enacts, that tenant in tail non habeat 
Poteſt. alienandi ter ram datam, fo as to prevent its coming to his 
flue ; and that a fine thercof /it in ip/o jure nullus. Now the end 

e 2 N Du -.. and 


*[ 205] 


Corr 
againſt 
RAVCHLIFFE, 
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and effect of this ſtatute is a diſability to alien to the Prejudice of 


others ; and therefore the law now ranks him with biſhops ang 
other eccleſiaſtical perſons, and with huſbands, who by the common 


law were diſabled to alien to the prejudice of their ſucceſſors and 


wives. | 4 
And therefore, though the act be, that tenant in tail ſhall not 
have power to alien, and that his fine ſhall be void ; yet it was 
conſtrued, that his fine was not void, but made a diſcontinuance, 
and put the iſſue to his formedon ; and that his other alienations 


either put the iſſue to his action, or allowed his entry, juſt as the 


law ſtood before in relation to biſhops. | 


Now here by this clauſe an incapacity or diſability is brought 
upon a papiſt. Then inquire, Has the law any ſpecies of incapa- 


_ city with which to rank this? Ves; for capacity and incapacity ta 


purchaſe is a ſettled notion therein, and therefore papiſts are to be 
conſtrued to be in the ſame condition with thoſe who were under 
an incapacity to purchaſe at common law. And whatever diſtinc. 
tion might be between one purchaſor and another in reſpect of the 


confideration and other circumſtances ; there never yet was any 


between one incapacity to purchaſe and another; and a man under 
ſuch incapacity was no ke capable of lands given him than of 

lands bought; and if this act be conſtrued according to the reaſon 
of the common law, a papiſt is in the ſame caſe. - 

And upon the whole, I think that the word purchaſe here does 
by no means make a valuable conſideration neceſſary. 


But if there could any doubt remain; yet, _ 
 SEcoxDLY, The later words leave no room for any diſtinction 

upon the point of the conſideration ; they are plainly * more ge- 
neral, and I apprehend more extenfive than the former ; and there- 
fore if there were any doubt upon the word purchaſe, i. e. whether 


the larger or narrower fenſe of the word ſhould be taken, it muſt 


now be in the larger ſenſe z becauſe the ſenſe of thoſe later words 
in the act is at leaſt as large as the largeſt ſenſe of the word pur- 
chaſe ; and there can be no other uſe of them but to ſupply the 


defect or narrownels of the former words, 


Therefore I ſhall not contend that it is an independent clauſe: 
I content myſelf to have it admitted to be an explanatory or ſup- 


plemental clauſe, as the words therein, ** ſuch perſon or perſons,” 


muſt be explained to be perſen or perſons profeſſing the popiſh 


religion, i. e. ſuch perſon or perſons as are ſpoken of before. 


This is the natural ſenſe; but toconſtrue **ſuch perſon or perſons” 


to be ſuch purchaſing papiſt is harſh, and I think not to be ſup- 


poſed either from the grammar or the context ; for the word ſuch 
refers to a precedent deſcription, and conſequently to the circum- 
ſtances he is before deſcribed by; and not to make words men- 


tioned in his puniſhment to be a neceſſary part of his deſcription. 


2 


Suppeſe 


, ̃ . . 


vo 2 . 
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Suppoſe the firſt diſability had been a diſability to ſue or bring 
an action, and the clauſe had run thus, that all and every papiit, 
« or perſon profeſſing the popiſh religion, ſhall be diſabled and made 
« incapable to ſue or bring an action, and that eſtates made to ſuch 
« perſon or perſons ſhould be void ;* would theſe laſt words be ex- 
pounded only of ſuch perſons as ſhould ſue or bring actions? No 


| ſurely; the different puniſnment inflicted can make no difference 


in the deſcription of the perſon. 


] cannot better illuſtrate this than by the common method uſed 
in pafling bills in parliament, i. e. to bring them in with blanks 
for times and penalties. And fo this clauſe in the bill would run, 
when firſt brought in, thus: 


« And that from and after every papiſt, or perſon 
« profeſſing the popiſh religion, ſhall be diſabled, and is hereby 
4 made incapable, &c. And that all eſtates, terms, intereſts, or 
« profits whatſoever out of lands, from and after , to be 


a made, ſuffered, or done, to or for the uſe, &c. of any ſuch per- 


« ſon or perſons, or upon any truſt or confidence, to or for the 


à benefit or behalf of any ſuch perſon or perſons, ſhall, &c.” 


As it ſtands here, the words *ſuchperſon or perſonsꝰ are plainly 
ſuch as are deſcribed in the beginning of the clauſe, and are uſed to 
fave the repetition of that which is in the foregoing * deſcription. 
Is it poſſible now to think, that the filling up of the blanks can 


alter the deſcription of the perſons; and that one fort of perſons. 


will be meant if one puniſhment be inſerted, and another ſort if 
another? or, os | | 


That if the firſt blank be filled up with a diſability to ſue, tha 
the laſt clauſe only affects eſtates granted to plaintiffs ; or if with a 


diſability to bear an office, only eſtates granted to officers ; or if 
with a diſability to be an executor, only eſtates granted to execu- 


tors ? 


No; the deſcription was full and complete at the firſt; the ſame 
perſons are the ſubjects of both parts of the clauſe ; and whether 
the blank be filled up with one fort of puniſhment, and the ſecond 
with another, or whether the ſecond be only an inforcement of the 
firſt, it will be all one. : | 


Beſides, if you would refer it to puniſhment, it ſhould be ſuch 


Papiſt as is diſabled to purchaſe, and not ſuch papiſt purchaſing, 
tor there is no purchaſing papiſt ſpoken of. | | 


But the former expoſition operates not only upon purchaſing 
papiſts, but upon all: all are immediately 19% facto diſabled, and 


the act has its effect upon thoſe who are thereby deterred and 


reſtrained from purchaſing as fully and as properly as upon thoſe 
who ſhall attempt to purchaſe and loſe; and mote agreeable to the 


intent of the act, which ſeems to aim at prevention rather than 


forfeiture. It ſeems then very ſtrange, that the later words 
thould not extend to all papiſts too. 


Nori 
againſt 
RADCLIFFE. 
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Aer ln the ſenſe wherein I take them, the later words are very 9 
, ful and proper; they enlarge the former words, if they are too 
Narctirrx. ſhort, or, by uſing. words not fo capable of diſtinction, remove the 
And the preſent queſtion ſhews it was very fit to put themin for 
that purpoſe. But in any other tenſe they are vain, and increaſe 

the doubt inſtead of removing it. Rh | 


And to look more narrowly, the word relief in the later expref. 
fion ſeems calculated for a gift, as an eſtate you or provided for 
children, relations, or any in want, is properly ſaid to be for their 
relief; but an eſtate in land which a man buys can never be ſaid 
to be for his relief; he has only altered the nature of his eſtate, and 
is not a jot the richer, N: 858 ; 


* [208 ] * OrJecrion, That deviſes are not within this clauſs ; for 


Firſt, They are mentioned in the former clauſe, and ae! 


in this; and, 


Secondly, If they be, this clauſe claſhes with the former, and 
makes an abſolute diſability in the ſame caſe where that makes only 
a qualified one. | | 


AxswRR. Deviſes are not dropped in this ſecond clauſe, It 
is true, taey are not named therein, nor indeed could they be as that 
clauſe is penned ; but it is plain they are meant and implied in it. 


Had the ſecond clauſe made all fin es, feoffments, grants, re- 
leaſes, &c. to papiſts void, and had omitted deviſes, it might have 
been juſtly ſaid, that deviſes were dropped, or excluded, in it. 5 


But here the general words of this ſecond clauſe being relative to 
the former, it is plain deviſes are included in thoſe relative words, 
deviſes being expreſsly mentioned in the antecedent clauſe, to 


which this ſubſequent does relate. 
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The COURT of CHANCERY, 
FROM | 
 MICHAELMAS TERM 
_1n 
THE TENTH YEAR OF GEORGE THE SECOND, 
T6: © 
MICHAELMAS TERM 
| IN | : 
THE TWENTIETH YEAR OF GEORGE THE SECOND, 


Lord Hardwicke, Chancellor, 


Evit againſt Williams and Others. Caſe 77. 
At the Rolli, November 25, 1739. | 


NE Farr, poſſeſſed of a long term of a perſonal eſtate of e be 
() five Saks 5.4 pounds, by will directed that after payment TED 
of ſeveral legacies, &c. the reſt and reſidue of his perſonal and ſuch child 
eſtate ſhould be ſet out at intereſt by the defendants Mary his wife as ſhe ſhall be 
|, and his friends John Areland and Thomas Haſſall, c for the uſe —_ with bn | 
and benefit of the ſaid Mary, and of ſuch child and children death, and in 
« which ſhe ſhould be enceinte with at the time of his deceaſe; and cafe the die 
« in cafe ſhe ſhould die without 1//ue by him, upon her death he without ifſue by 
gave the ſame to Anne and Phillippa Evit, the plaintiffs ; and in bim, upon her 
« caſe they ſhould die before his ſaid wife, then he gave the ſame gen, ® deviſe 
« to his ſiſter,” — 2 : 
Von. K. . . Mary © 
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Evir Mary his wife had not any child, nor was enceinte with any at the 

eee teſtator's death, but afterwards married Williams, one of the defen- 

Ins Orazzs. dants. Anne Evit died, and left her real and perſonal eſtate to the 
plaintiff Phillippa Evit, her ſiſter, and made her executrix. 

The bill was brought to have an account of what eſtate would = 
remain after payment of the teſtator Farr's debts, &c. and to have 
it ſet out at intereſt by the truſtees in the will, and to compel ſecu- 
rey from M illiams and Mary his wife, for the plaintiff to enjoy the 

due, as by the limitation over to her. | 

Tx QUESTION was, Whether the deviſe over to Anne and 

| Phillippa Evit was good, or not? | 

Eq. Caf. Ar. The great objection by the defendants was Mary's dying without 

191. 4. iflue; that thoſe words extended ſo far as to endanger a perpe- 
| by "> whack tuĩty; and therefore the remainder to Anne and Phillippa Evit was 
5 . for the wife of the teſtator might have had iſſue in the un- 

: _ derſtanding of the law to a hundred or a thouſand years to come; 
for grandchildren, great-grand-children, &c. are * iſſue;ꝰ and that 

the remainder over being of a chattel cannot depend upon a poſſi- 

bility ſo remote as the dying without iſſue, becauſe of an apparent 


tendency to a perpetuity. 
Eq. Caf. Ab. THE MASTER OF THE ROLLs held, that this was an executory 
297. deviſe, and that limitations over of perfonal things are good, 


je = Rohr where the contingency is to happen in the compaſs of a life or 
& BI. Com. 175. lives in eſſe ; for then there is no danger of a perpetuity, which 
was one great miſchief apprehended from theſe kind of limitations; 
that if the dying without iſſue in this caſe was to be underſtood in 
a ſenſe ſo enlarged as the defendants contended for, then he allowed 
the limitation void; but he held, the dying without iflue” here 
muſt be at the time of Mary's death; for the words are, © and if 
« ſhe die without iſſue by me, upon her death | give the fame to 
« Anne and Phillippa Evit; fo that the contingency is to happen 
within one life in eſſe, which is Mary's; and that the contingency 
is already come to paſs, for as Mary was not big with any child by 
the teſtator, the limitation over is good; but had there been a child 
to take jointly with the mother, the remainder over would have 
been void, for then there would have been a danger of a perpetuity, 
You take away the objection; for by taking away the child yau 
takeaway the danger of a perpetuity ; and therefore the remainder 

good a e | 

And A DECREE was made for the plaintiff, 


„„ Garbut againſt Hilton and Others. 
At the Rolls, Michaelmas Term, 13. Geo. 2. November 26, 1739. 


On adeviſe oro PHILLIPPA DOWNS, by will, deviſed to Jane Garbut, the 


much money to P plaintiff, a legacy of two hundred pounds, provided ſhe mar- 
a ere #5 ried with the conſent of her father and mother, or the ſurvivor of 


cc 
te marry with them. 5 
« the conſent of her father and mother, or the ſdfvivor of them ;“ the marriage is a conditio 
grecodent to the payment of the legacy.—S. C. 1. Atk, 381. S. C. 1. Yezcy, 5. . Th 


10 che Gourt: of haber, 21 


The plaintiff Fane before any marriage, and living her father Cazzvr 
and mother, brought her bill againſt Hilton and others, as executors 8 
to Phillippa Downs, for the two hundred pounds. | an Or 15 . 


THE QUESTION was, Whether or no this was a veſted legacy, 
the plaintiff being not married, and her father and mother living ? 


IT WAS SAID for the plaintiff, that as there was no deviſe over of 
the legacy, and as it was payable out of the perſonalty, the condi- 
tion was in terrorem only to intimidate the legatee from behaving 
imprudently in her marriage, and therefore void (@) ; and conſi- 
dering the legacy without any condition at all, it muſt be a veſted 
e; that by the civil law ſuch a legacy not to marry without 
conſent is void, though there be a limitation over; for the maxim 
there is, Maritagium eſſe liberum ; that there would be many caſes 
where ſuch a condition not to marry without conſent of the father 
and mother would be extremely hard; as where the father and 
mother ſhould die before any competent match ſhould offer, or 
where they ſhould not be in humour to conſent, or where one' 


* 


ſhould conſent and the other not. 


Tus MASTER OF THE ROLLs was clear, that this legacy was 
not veſted ; that it was payable after marriage, but not till then; 
that if the plaintiff had married without conſent, then would be the 
time to bring her bill, and diſpute whether the condition was 
in terrorem only, and void; that in all the cafes cited, ex- 
cept 2. Fern. 452. the bill was brought after marriage; that 
if the condition be in ter rorem, yet marriage in this caſe is 
abſolutely neceſſary before the bringing a bill, unleſs it was to be 
under the ſame circumſtances as that in 2. Fern. 452. and Nelſon 
Chan. Rep. 62. of never intending to marry, and of giving ſecurity 
to refund if the condition ſhould be broken. His Honour was 

much directed by a caſe in Stynb. 240. and another in Godolph. 
381. >: | | 


And he diſmiſſed the bill (5). 


(a) See Afton v. Aſton, Prec. Chan. 3. Atk. 300. Elton v. Elton 1. Wilf. 
226. 159. Hemmings v. Munckley, 1. Bro. 
(5) Atkins . Hiſcocks, 1. Atk 500. C. C. 303. 

S. G. 2. Vezey, 5. Pullen v. Ready, 


Sheldon again, Sheldon. 0 79. 
Rolli, Michaelmas Term, 13. Geo. 2. November 26, 1739. I 


GAVE a legacy of fifty pounds to B. payable two years after je , ler + 
A As death. B. made his will, and gave all his perſonal eſtate . weep 
to C and made him exccutor. B. died within the two years. C. able two years 


| brought his bill againſt the executors of A. for the fifty pounds. _ oO 
Ws. 75 | 's death, 
B. dies within the two Jt yet his executers are intitled to the legacy. * 


C 
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212 „ Court of Chancery. 
Suxtvon And TE MASTER or THE RCLLs decreed for the plaintif, 
ge, and faid, that where a legacy is deviſed to one generally, to be paid 
1 or payable at any age, or two years, or any other time, after the 

death of the teſtator, and the legatee dies before that age, or within 
that time, yet it is ſuch an intereſt veſted in the legatee, that his 
legatee, executor, or adminiſtrator, may ſue for and recover it ; 
= it is meme e eee though payable in future, the time 
being annexed to the payment, and not to the legacy itſelf: and 

would have no caſes cited. kb 
(e) See Cloberry's Caſe, 2. Vent 342. Dawſon v. Dawſon, 1. Brown's C. C. 


Collins v. Metcalf, 1. Vern. 462. Gor- 119. and 2. Fontblanque's Equity, 351. 
don v. Raynes, 3- Peer. Wms. 138. and the caſes there cited. 1 


Caſe 80. Boughton againf Boughton. 
5 Lincoln's-Inn- Hall, December 5, 1739. 


A father makes E DW ARD BOUGHTON, father tothe five young ladies the - 


COT _— plaintiffs, ſettles his eſtate on himſelf for life; remainder to his 
family eee wife for life for her jointure ; remainder to the firſt and other ſons 
power of revo- in tail; and in default of iſſue male, limits a term of five hundred 
cation inſerted, to truſtees to raiſe two thouſand pounds a- piece for all ſuch 
and afterwards daughters he ſhould have; remainder to his own right heirs. 


On. pores hc only daughters, the plaintiffs, and having in him. 


ry diſpoſition b | 
— will Fa ſelf a remainder to his own right heirs, makes, 15 February 17 33. 


affect the former the following deed, and in theſe words: WHEREAS I have here- 
— « tofore, by ſeveral letters, promiſed a certain gentleman three thou- 


S. C. 1. Ak. fand pounds with my daughter Hannah, and my eſtate at my death, 
625. “if he will take the name of Bouę hton upon him; BUT WHEREAS 
Prec. Chan. 182. « he has affronted me, and leſt he ſhould take advantage of them 
= 0 5 3: © after my death, I do hereby charge all my eſtate with four thou- 
359. * fand pounds a- piece for all my children, with a hundred pounds 
Amb. 264, © to my fiſter C4, and five hundred pounds a- piece to her two 
c fons : and I do hereby bind myſelf, my heirs, &c. in the fum of 
te twenty-five thouſand pounds to my children, their executors, 
cc &c. if all my eſtate, at my death, ſhall not be equally divided 
«© among them, except the money given to my ſiſter Cook and her 
% two ſons.” | | 

Edward afterwards, by will, diſpoſes of his eſtate in a very con- 

trary manner to the laſt deed. | | 

The bill was brought againſt the deviſees and truftees of the 
will. | | - 
THE QUESTION was, Whether the will could have any effect 
to revoke the deed ? and the caſe of Clavering v. Clavering 3 | 

vas Cited for the plaintiffs, and the cafe of Naldred v. Gilbam (6 
ſor the defendants. | - 5 
HARD WIcCk E, Lord Chancellor, faid, that as this was a deed 
formerly executed in the life-time of Edward Boughton, and a volun- 


(0 2. Vern. 473. S. C. Prec. Chan. (3) 1. Peer. Wms. 578, 
235. 8. C. 1. Brown. P. C. 122. | f 


_ 
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tary ſettlement without a power of revocation, it will not be ſubject BovenTon 
to a revocation by the will ; for if it was, there would be no dif- 1g ren. 
ference between a deed with a power of reyocation, and one without TOP 
that. The caſe of Naldred v. Gilbam was, where an old woman 
executed a voluntary ſettlement of her eſtate, which ſhe always 
kept by her, in favour of her nephew; a copy of this was ſurrep- 
titiouſly got by the nephew's father; the old woman changed her 
mind, and made a different diſpoſition by will ; and after her death, 
a bill was brought to ſet up the copy againſt the. will; and THE 
| MasTER OF THE RoLLs decreed the copy to be good, becauſe the 
original was loſt ; but upon an appeal to MACCLESFIELD, Lord 
Chancellor, the decree was reverſed; for as it was only a volun 
ſettlement, and kept always by the party, it muſt be preſumed ſhe 
intended to have a power over it; and he refuſed to ſhew any 
kindneſs to a copy gained ſo fraudulently, or to a voluntary ſettle- 
ment under ſuch circumſtances: that in this caſe thedeed was not 
deſtroyed ; and that as it was for the Frege of children, it was a : 
kind of a conſideration ; and that it ſhould take place of all other 
voluntary ſettlements; and therefore of the will, which was volunta- 
ry, but not of debts or other ſettlements for valuable conſiderations. 


The defendant's Counſel urged, that the two thouſand pounds 
a-piece ſecured to the daughters by the ſettlement was to be in- 
cluded, and make up a part of & four thouſand pounds ; and 
therefore what was not given to the daughters by the deed was well 
deviſed by the will. | 


Cheeſeman againſt Partdrige. Caſe Br. | 
Lincoln's- Inn- Hall, December 6, 1739. 4 


U FON EXCEPTIONS to a decree by commiſſioners upon chari- legacies, goes 
table uſes—THE CASE was: Thomas Cheeſeman, by will, on: © Len, 1 
alter giving ſeveral pecuniary legacies, goes on: ITEM, I give 1. 2 * "us 
ce to the charity-ſchool of Jovell the ſum of fifty pounds; 1TEM, « parents of 7 
« I give to the Latin ſchool, if any man is poſſeſſed of it, and . 50l.; item, 1 
« teaches boys, and is ily grounded in the Latin tongue, five give to the 
« pounds a-year, for teaching and inſtructing three poor boys; „ e {hoot 
« ITEM, I give to the poor of the pariſh of Yovell fifty pounds .. pada 3 
a- year, to be paid at Zofter out of my eſtate at Omer by my exe - « give e 
te cutor; and gives his eſtate at Omer to his wife, the executrix, . poor, of . 
and her heirs, and made her ſole executrix ; and his will was, that 50l. a-year, 
his wife ſhould enjoy all his other lands not before deviſed in his 2 to be paid 
will for her life, upon paying his legacies. „  —_— 
The inquiſition found, that the teſtator made his wife executrix, © mer by my 
and has had poſſeſſed herſelf of the real and perſonal eftate ; ©* <*<<vtor,” 
and that Partdrige the reſpondent had been ſchoolmaſter of the 1 ee 
Latin ſchool for two years, whereby ten pounds became due to him his executor in 
dy the will. | BER £ feezthis is a per- 
Whereupon the commiſſioners made their decree in theſe words, OE OY 
© That Sarah Cheeſeman, the exceptant, do and ſhall, within one Laus ſchcol, and 
Ailo charged upon the eſtate at Omer, in whoſeſoe ver hands it comes.—S. C. 1. Atk. 436. 


P 3 ec month, 


wm Tithe Court of Chancery. 
C: rasZ nan „ month, Pays or cauſe to be paid, to Partdrige, the reſpondent, 
* the ſum of ten pounds due to him at Lady-Day laſt ; and that 
cc the owner of the eſtate at Omer do and ſhall, for ever hereafter, 
« pay to the ſchoolmaſter of Tove Latin ſchool the ſum of five 
“ pounds half-yearly.” 850 


Two exceptions were taken to this decree. 


. THE FIRST was, that the meſſuage called Omer was not charge · 
able by the will to pay five pounds a- year to the Latin ſchool of 
Tell. = | | CE 


Tux SECOND EXCEPTION was, that if the ſame was ſo charged, 
It was but for the executrix's life, and not for ever, nor to pay in 


the manner and proportion the decree directed, halt-yearly. 


HarxpDwicke, Lord Chancellor, over-ruled the firſt, and de- 
clared it was charged; that the teſtator ſeemed to have two gene- 
ral intentions, the one to give ſums in groſs, and the other annui- 
ties; that it was apparent, from the will beginning with money- 
legacies, and then ranging the ati.uit.-s by themſelves, that the 
eſtate at Omer is directly charged with the fifty pounds a- year to 
be paid the poor, and directed that clauſe to be carried back to the 
Clauſe ot the five pounds annuity, fo as to make but one, and to 
be both Charged on tie eſtate at Omer, becauſe they are both 
bequeſts of the very ſame nature; and to warrant his joining the 
two clauſes, he cited 1. Salt. 234. that «© ITEM” in this cafe was 
no more than and alſe,” in that the hve pounds was not 
payable out of the perſonal eſtate, as was urged; for there is no 
proviſion in the will to raiſe a perpetual fund out of it to furniſh an 
annuity commenſurate to the deviſe, which is for ever ; and that 
without ſuch proviſion, a perſonal eſtate muſt be allowed to be of 
too periſhing and tranfitory a nature to ſupply an annuity for 


ever. 


That it was not charged on the lands the wife had for life, as 

Was argued, for the precedent reaſon, that an eſtate for life cannot 

ſupply a perpetual payment of the annuity ; and this annuity muſt 

be charged on the eftate at Omer, as it cannot be ſupplied by any 
other eſtate in the will; and that paying legacies out of the wife's 


eſtate for life means only ſumg in groſs, and not annuities, 


Paz PRIGE. 


. Vest. 34% Lord HarDwlcke, to th ſecond exception, ſaid, as to the 
continuance of the annuity, that it was the intention of the teſtator 
to have it perpetual; for it is not given to the ſchoolmaſters, or 
any other perſon, but to the ſchool, and therefore deſigned it to laſt 
as long as the ſchool itfelf ; and that a gift to a pariſh- church will 
be 2 good gift for ever to the parſons of that church; that the gift 
is for inſtructing three poor boys, and if the teftator had only three 
particular boys in view he would have named them, and fo have 
limited the duration of the annuity, or how Jong it ſhould continue; 
that the teſtator ſaying * to be paid by my executrix,” does not 
deſtroy the perpetuity ; for the exceptant is not charged in the wil WW 
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25 executrix in reſpect of the office, but is only deſcribed by that Cupreruan 
word as owner of the eſtate at Omer, which was deviſed to her and . again 

. ARTDRIGE, 
her heirs (a). | 


Thus far he over-ruled the ſecond exception; but ſaid, the 
commiſſioners excceded their power, and were not warranted to 
make the annuity payable half-yearly ; and ordered the decree to be 
altered to one yearly payment every Eaſter, as the payment of the 
fifty pounds a-year to the poor is, and the decree to ſtand good 
upon that alteration, _ ; 


(a) See Edgel v. Haywood, 3. Atk. 352. 357. 


Graydon againſt Hickes. Caſe 82, 
| Lincoln's-Inn- Hall, December 6, 1739. | 


OHN GRAYDON, by will, deviſes in theſe words: & T GIVE 4 by will gives 
] « to my only daughter, Mary Graydon, the ſum of one thou- to his daughter 
& ſand pounds, to be paid her at the age of twenty-one years, or 10 0l to be pad 
« day of marriage, which ſhall firſt happen, provided ſhe marry ” twenty · one, 
« with the conſent of my executors ; but in caſe ſhe * 1 provided - 5a 
the money become payable on the condition aforeſaid, then I marry with con- 


« give the ſame one thouſand pounds equally between my younger ſent of execu- 


« ſons Benjamin and Gregory Graydon, the plaintiffs z and makes waa , mom Be 


three executors. | die, condition 


All the executors died before the marriage of the ſaid Mary wid. 
Graydon, one of the defendants by the name of Mary Hickes ; and 8. C. z. Atk. 165 
the defendant's mother, who was ſurviving executrix, made her | 
will, in the beginning of which ſhe gave the defendant, Mary 
Hickes, all her dreſſing- plate, gold watch, with ſeveral other ſpeci- 
he legacies ; and in the middle of her will ſhe ſays, “ ITEM, 


„ my will is, in caſe my daughter Mary ſhall marry before ſhe 


« attain the age of twenty-one years, without the conſent of m 
« executor firſt had and obtained under his hand and ſeal, if he be 
4 living, that then ſhe ſhall not be intitled to any part of the lega- 
« cies which J have hereby given her, but that her whole ſhare 
& ſhall be equally divided between e Benjamin and Gregory 
« Graydan ;” 2 in _ mm ls | th 8 the we of 
er perſona] eſtate to the ſaid Mamin and Mary y, and 
—— her eldeſt ſon, ohn GErapuiꝶ, — . 


The ſon renounced the executorſnip; and Mr. Timewell, one 
of the defendants, togk out adminiſtration to Mary Graydon, the 
mother, and adminiftration to John Graydon, the father, de bonts 
non. The defendant Mary, the daughter, married before twenty- | 


- one; wither conſent. of Jahn Graydan, the executor named 


Thebill was brought fer an account, and to have the one thou- 
{and pounds legacy given the defendant by her father, and the ſpe- 


* * ; 
* 2 * 
is. * as * 


2 &, 
* 
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Saasen cific legacies and ſhare of the reſiduum given by the mother, ug 
aer, deviſees over, if the defendant Mary married without conſent 
cn pere twenty-one, which ſhe did with the defendant Zickes, 


Lord HAarDWICKE decreed that the ane thouſand pounds inthe 
father's will was not forfeited, the executors being dead before the 
marriage of the defendant Mary before twenty-one. The con. 
dition to marry © with the conſent of my executors” (jointly), the 
executors being all or any of them dead, would become impoflible; 
and the condition is ſubſequent, being annexed to the time of pay. 
ment, and not to the legacy itſelf ; and when conditions ſubſe.. 
quent become impoſbble by the act ot God, the performance of the 
condition is excuſed, and the eſtate abſolute (a). Co. Lit. 206. 
To this purpoſe are the two following caſes, not long ago decreed. 

In the caſe of Peyton v. Bury (b), upon an Appeal from the Rolls, 
James PEYTON gave by will the ſum of one thouſand pourids to 
his mother for life, and after her death deviſed the fame to his niece, 
PROVIDED ſhe married with the conſent of two perſons named in 
the will, with a deviſe of the one thouſand pounds over to one of 
the perſons named to give conſent, and died; and the niece, the 
* ＋ married without the conſent of the ſurvivor; _ upon 2 
bi bröught by the niece and her huſband for the legacy, TRE 

MASTER oF THE Rol Ls decreed for them; for it being a perſonal 
truſt, and to be performed by both perſons jointly, and not by one 
ſingly, the condition was impoffible by death, which is an 
unavoidable act of Providence, and the legacy abſolute. In the 
caſe of Fountain v. Hart (c), a perſon gave a legacy to J.; and 
in caſe ſhe married without the conſent of his executors, he deviſed 
it over; one of the executors died; and though A. married without 
applying to the executor who ſurvived for his conſent, the legacy 
was decreed to A. and her huſband, becauſe it was now impoſſible 
to marry with the conſent of both executors, one being dead, and 
the reſtriction become impoſſible to be complied with (4). 


But if a legacy The queſtion upon the mother's will was, Whether the ſpecific 
be given to A. Jepacies were forfcited, as : lſo the defendant Mary's ſhare of the 
with condition, re | 9 : : „ * . 
that 1 8 5 - | 

marry Brown, for the defendant, argued, that ſuch condition was 
ES become impoſſible, and coul not be performed according to the 
conſent of the executor, then to B. &c. C. the executor renouncing, yet this conſent neceffary 
2 to ſave the condition. | | 2 ö 05 8 xa EN 


(a) See Harvey v. Aſton, 1. Atk. w. Bayley, Prec. Chan. 562, Pullenv. 
75. S. C. Comy. Rep. 726. 8. C. Ready, 1. Wilf. 21. Underwood v. Mor- 

7 T. T. a. f ris, 2. Atk. 184. Daly v. Deſbouverie, 
(6) Peyton v. Bury, 2. Peer. Wms. 2. Atk. 265. Elton v. Elton, 2. Will. 
626.—Sce alſo Jones v. Suffolk, 2. Bro. 1 Rheniſh v. Martin, 3. Atk. 330. 
Se. $q- ; 3 Wheeler v. Bingham, 3. Atk. 364. S. C. 
ee 5 1. Will. 135. Long v. Dennis, 4. Burr. 
(4) See upen the ſubjeR of this caſe, 2:52. Hemmings v. Munckley, 1. Bro. 

| Porter v. Fry, 1. Chan. Caſes, 138. C. C. 303. Scott v. I yler, 2. Brown. 
Aſten v. Afton, 2. Vern. 452. diet C. C. 434. 3 e 
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letter of the will; for by the fon's renouncing the executorſhip, Grav»>on 
there was then no executor to have the conſent of, and therefore 1 
the legacy unforſeited. : FISK! 
Tus CHANCELLOR faid, this objection was not well grounded, 
for the condition is not annexed to the office of executor ; but the 
ſaid executor is a deſcription of the perſon only, and land is often 
given to a man by the name of executor z that this is a perſonal 
power given to him, not as executor, for it is ſaid, © if he ſhall be 
«living,” and does not require his taking the office of executor upon 
him; and as there is a deviſe over, not only the ſpecific legacies, 
but alſo Mary's ſhare of the reſiduum is forfeited; for the condition 
affects them both, the clauſe being general, and not limited to either 
in particular, and as far from one as the other, for it is in the mid- 
dle; that though the teſtatrix could not ſpeak all her words at 
once, yet the whole will ſhall be underſtood to beſpoke at the fame 
time, and to be but one entire thing, and the condition toextend to 
every part of it, as it is not tied to either the ſpecifc legacies or 
4. in particular; and the re/iduum is as much a legacy as 
the gold watch, &c. 1 8 | | 
Seys againſt Price. N BÞ 
Lincoln's-Inn- Hall, July 24, 1740. ; 


RICHARD SEY' deviſes his lands to truſtees, in truſt for & deviſes his 
\ payment of debts and legacies ; and after payment of them, Eds to truſtees 
in truſt for Evan Seys his couſin, and the heirs male of his body, Pr Ang fer. 
with remainder over, in truſt for Charles Seys in fee; and be- cjes, and 9" 02,008 
queathed to the plaintiff Elizabeth Seys, his daughter, a legacy of Bl. in tail male; 
three thouſand pounds, to be paid at twenty-one ; and in the ſame g. ſuffers a re- 
will declared, that he had executed a bond to Elizabeth for two WWerx, and en- 
hundred pounds, and willed it to be paid her by his truſtees out of ee eee 
his eſtate, among his other bond debts. Evan Seys entered upon C. an — 2 
the teſtator's death, and ſuffered a recovery of all the eſtate, except legatee of 3000l. 
one hundred pounds a-year ; and afterwards, upon a treaty of and allo of a 
marriage with Elizabeth the legatee, then an infant, enters into 2 5 _ 
articles, whereby, in conſideration of the intended marriage, and — oe ar 
of her portion being the legacy of three thouſand pounds and bond which B. cove- 
of two hundred pounds, both chargeable on Evan's eſtate, under rants withtruſ. 


. _ . 8 tees, 3 
the deviſe, he agrees and covenants with truſtees to ſettle upon her e. — _ 


ſor life as a jointure, and in bar of dower, one third part of the ration of intend. 


dieviſed eſtate, being about three hundred pounds a-year. Evan ed marriage, and 
and Elizabeth intermarry, and he dies without iſſue, having firſt ofthe portion of 
made his will, and therein deviſed to his wife Elizabeth for her 2 and ogg 
a jointure upon C. of one-third of the deviſed eſtate, which was about gool. per am, in bar of dower. 
Ihe marriage took effect, and the wife ſurvived, yet her choſes in afiez being the conſideration of the 
ſettlement, ſhalf not ſurvive in equity. And this a good ſettlement, according to 27, Hen. 8. cap. 10. 
to bar the wiſe of her dower. But if, in confiderati on of the wife*s fortune, which conſiſted of cheſs 3 
action, a huſband ſettles an eſtate inadequate to ſuch fortune and the degree of the wife, a court of equit/ 
will not take away that right wh ch the law gives the wiſe to choſes in atien.—S, C. Bar. Rep. Chan. 

| 217. 2. Vern. 68. 507. 683. and poſt. 137, 138, Kc. La Noy v. the Ducheſs of Athol, Adams v 

Cole, Hilary Term, 9. Geo, 2. in Foceſter's Reports, FFF | 
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Sr v. 


againſt 


Paictz. 


trix. 
Haxpwickr, Lord Chancellor. The general queſtion is, 
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life, not only the one-third of the eſtate which he had before his 
marriage ſtipulated to ſettle upon her, but alſo the two remainins 
thirds ; and alſo made her his ſole executrix. Elizabeth has brought 
her bill to have the legacy and bond raiſed out of the whole eſtate 
deviſed to Evan for her benefit; and the equity ſhe ſuggeſts is, 
that as ſhe was an infant at the time of the marriage-articles entered 
into, ſhe was not bound by them, and therefore relinquiſhes and 
waives all benefit from them, and claims entirely under the will; 
and thatthe legacy and bond being choſes in action, and never releaſed 


to her huſband, or &ctinguithed by him, ftill remain ſubſiſting and 


continuing charges on the eſtate, and either veſt in her by ſurvivor- 
ſhip at common law, or muſt be raiſed for her in equity as execu- 


Whether this legacy and bond, being cho/es in adtion, and never 
2 releaſed to Evan Seys, are not ſubſiſting charges on his 
eſtate ? or, Whether, under the circumſtances of this calc, they are 


not extinguiſhed and ſunk into the inheritance ? 


This may be conſidered in two lights: the one, whether Eliza- 
beth, the plaintiff, is entitled in equity to theſe cheſes in action in her 
own right, by ſurviving Evan her huſband, who never got them 
releaſed ; the other, whether ſhe is intitled to them in autre droit, 


= 


as executrix to Evan. | 


As ta THE FIRST, I will ſuppoſe, that the legacy and bond are 
ſubſiſting charges on Evan's eſtate ; and viewing things in this 
light I am of opinion, that Elizabeth is not intitled in equity to theſe 
choſes in action by ſurvivorſhip; and my reaſon for it is this: if a 
man, in conſideration of an intended marriage with an infant, and 
of the infant's portion, make a ſettlement by way of jointure in bar 
of dower, which is good within the 27. Hen. 8. c. 10. and after a 
marriage is had, eſpecially taking it that the wife is of the age of 
conſent, and then the huſband dies, this jointure in law will clearly 
bar her of her dower, and cannot be relinquiſhed by her, Co. Lit. 
37. b.; for otherwiſe it would be very miſchievous, and would 
make jointures on infants very precarious and uncertain, eſpecially 
in noble families, where the young ladies are often married in their 


minority. Suppoſe a jointure were ſettled on a lady, not only in 


conſideration of marriage, but alſo of her portion, which conſiſted 
of choſes in ad ian, and the huſband die without altering their nature 
or reducing them to poſſeſſion, the wife undoubtedly at law will be 
entitled to them; yet J am of opinion, as ſhe would be bound by 


the jointure before marriage, fo the repreſentatives of the huſband 


would be conſidered in this court as purchaſors of her portion by 
virtue of that jointure ; and though the legal intereſt of ſuch choſes 
in actian veſts in her by ſurvivor, and ſhe may have the action at 
law for the recovery of them, yet a bill by the huſband's repreſen- 


tatives may be brought to have the benefit of the ſecurities, and for 


the wiſe to ſtand as a truſtee for them, both which this __ will 
2 Tae f eeree 
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decree for them, and will not let the wife have thoſe things which Sr: 
were purchaſed from her by her jointure z I mean, if it appear that _ . 
the jointure is adequate to her degree and fortune, and made with- 
out fraud; for if it was made by colluſion in the huſband, who ſet- 
tles on her ſome inconſiderable jointure on purpoſe to bar her of her 
dower, which would be a more ample proviſion; in that caſe, if the 
wife ſhould be entitled to the legal benefit of choſes in action, this 
Court would not, under ſuch circumſtances of hard{hip and co- 
ſinage. take from her that proviſion which the law had given her; 
and this matter of fraud would be a rebutting equity in the wife, 
which ſhe might ſet up againſt the equity ſuggeſted by the repre- | 
ſentatives of the huſband.” But it is. objected in the preſent caſe, an agreement 
that there is no jointure that is effectual at law within the by articles to 
27. Hen. 8. there being only an agreement by articles to make a ae Jointure 
jointure, which is not made ; but ſuch an executory jointure in a, ee 
equity will not be different from the caſe of an actual jointure at to 27. Hes. 8. 
law; for articles entered into for a valuable conſideration to do a c. 10. in a court 
thing which is not actually done, yet it ſhall be conſidered in this of equity. 
court as done; for they are favourites of a court of equity, which 
will eſteem the preſent articles as a proviſion for the wife, 
will allow her the benefit of them, and deem her as much the 
owner of the eſtate in equity as if a legal ſettlement had been made 
purſuant to ſuch articles; and the huſband too is conſidered as 
much a purchaſer of the wife's portion under this executory agree- 
ment as if it had been carried into execution; and this is within 
the caſe of Blois v. Lady Hereford (a), where, though no men- 
tion was made of the wife's perſonal eſtate, as part of the conſide- 
ration of the ſettlement, yet when, after the death of the huſbang, © 
there appeared to be a choſe in action which would belong to the 
wife at law, the Court would not let her have it by ſurviving 
her huſband, but decreed it to his executors, and ſaid, the ought 
not to have her jointure and fortune both; if fo, d fortiori in the 
preſent caſe, where the choſes in action appear in the articles to be 
the expreſs conſideration of them, and the huſband intended to be a 
purchaſor of them, they being her portion. It is farther urged for 
the plaintiff E/:zabeth, that the huſband having deviſed the whole 
eſtate to her for life, therefore ſhe has no occaſion and will not 
claim by the articles, but waives them, and makes her title to the 
whole by her huſband's bounty under the will. But I apprehend - 
the will makes no difference; for ſhe can claim only two-thirds _ 
under that, for one-third ſhe has a right to under the articles, as to 
which the huſband was eſteemed a truſtee for her; and it is impoſ- 
fible he ſhould deviſe that which he had parted with before, and 
had not at the time of the deviſe ; and they having only one-third 
under the articles, concludes her from the benefit of her portion ; 
for ſhe ſhall not have both her portion, and the jointure which was 
given her in lieu of her portion. N : | 


(a) 2. Vern, 507. Eq. Ca. Abr. 68, 


* NN 7 | 
1 : 
RIO 
* Fd 2 4 


9/4 r 
4 As 4 Wi 9 5 82 * 2 * * * N IF 3 . . 
5 22 ä e Bengt, DA y ne at 


r 
2 Y - 
: 8 

. bo; 

. 


220 In the Court of Chancery. 


sv T ſhall view this in one other light. And ſuppoſe (without 
en diſtinguiſhing one-third under the articles, and the two other thirds 
PRICE: Under the will) it be conſidered, that this deviſe of the whole eſtate 
Where a man for life is a ſatisfaction for what Elizabeth may claim under the 


| agrees to ſctile articles, an ample ſatisfaction it is, for it is a ſatisfaction, and a great 


an eſtate upon a 


wife or iffae, deal more. In this court, where a man agrees to ſettle an eſtate 


and aſter ſuffers upon a wife, or iſſue of the marriage, and ſuffers the eſtate ſtipulated 
the eſtate to de- to deſcend to the iſſue, or deviſes it to the wife, Can either party, 
ſcend to the il- in ſuch caſe, claim under the articles, when what is given or ſuf- 
ſue, or deviſes fered to deſcend is a ſatisfaction? It is certain they cannot; for 


it to the wife z ©, iy x g x : 1 p 
tering e wife what is done in ſatisfaction of a thing, and is an equivalent to it, 


or iſſue can, in is taken in the ſame light as if the thing itſelf had been done; and 


ſuch caſe, claim therefore, if the deviſe in the preſent caſe be a ſatisfaction, it is the 
ng wer au ſame in the eye of equity as the jointure itſelf; and ſo in this view 
_ Fe Hp r ſhe cannot claim both her fortune, and her Jointure which was 


der. given in lieu of it. 


2. Vern. 358. What I have hitherto ſaid, has been in reſpect to the demand 
Eq. Abr. 26. made by the wife in her own right as ſurvivor. I will now go to 


pl. 5. the other queſtjon, which is, If ſhe is not entitled in her own right, 


- whether ſhe ſhall not have the legacy and bond in autre droit, as 
executrix to Evan © | 


A cheſe in ati And upon this point I ſhall not admit or ſuppoſe that the legacy 
of the wife's be- and bond, under the circumſtances of this cafe, are ſubſiſting or 
3 mat25* continuing charges on Evans eſtate in fee- ſimple, though his 
erde d eſtate that was not compriged in the recovery will bear another 
citate, ſhall not, conſtruction; and I do not know any caſe, that where a perſon at 
alter ie death of full age, heing abſolute owner of an eſtate in fee, and alſo of a 
the huſband, charge ber ſtate, that the charge has been kept in him 


* 


ee eee diſtinct from the eſtate, and after his death levied and raiſed out of 


| racrzed. tit for an executor to the prejudice of an heir ; for in the caſes of 


heres fuctus and executor, which often happen, the general rule of 
the Court has gone in fayour of the heir, for the benefit of the real 
eſlate, to prevent charges being brqught upon it. Beſides, this 
portion could not be raiſed in the huſband's life-time by his wife, 
for he was both debtor and creditor, as being owner both of the 
eſtate and charge upon it; and the charge in his life-time is united 
to it and merged in it, and ſhall not, after his death, be ſevered from 
it. The caſe of Themas v. Lemiſp (a) goes upon another reaſon- 
ing : That was the caſe of an infant, who, 2 knows, has 
not an abſolute power or ownerſhip in his real eſtate until twenty - 
one, as he has over his perſonal eſtate in his infaney, which may A 
deviſed to pay debts, or may be diſtributed in — bY an * 
and if a young lady, who 1s a minor, has a perſonal eſtate, it may 
be a means to prefer her in marriage at a time when ſhe is not 
capable of making a ſettlement of her lands; and the diſtinc- 
tion kas always been between an infant who had not an abſolute 
command over his real eſtate, and one of full age who had; 


* (a) 3. Eq. Abr. 26g. 8. C. 2. Freem. 297. 8. C. 2 FG 348 457 


and 
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and that where an infant is entitled to a perſonal eſtate, and alſo to | Sexe 
a real one which is incumbered with debts and mortgages, the 1 
Court will direct the perſonalty to go-in diſcharge of the incum- pm 


brances; yet it will not order the mortgages to be aſſigned to attend Where infant 


the inheritances, but fil} to be confidered diſtinctiy as perſonal * gn to a 
eſtate for the benefit of the infant. But whatever —_ in 3 
relation to Evan's eſtate in fee · ſimple will fail me in the fee- tail which is incum- 
eſtate of one hundred pounds a- year that was not compriſed in the bered, equity 
recovery, and wherein he had no abſolute dominion or ownerſhip ; ES 


for as to theſe fee-tail lands and proportionable ſhare of the three diſcharge of in- 


thouſand pounds and two hundred pounds muſt be ſubſiſting charges cumbrances, but 


on them, and muſt be raiſed out of them in the hands of the remain- will not order 
der- man Charles Seys, for the benefit of Evan's executrix and dees to be 
his perſonal eſtate; for it cannot be preſumed, that Evan intended ws org 
it to fink for the benefit of a remainder-man who is a ſtranger to ances, but ſtil 
him, and makes no title under him, but claims per formam doni of to remain as 


Richard Seys, the firſt deviſor. perſonalty. 


| DECREE in part. That Evan be conſidered as a purchaſor of 
the portion of three thouſand pounds and bond of two hundred 
pounds, by virtue of the marriage articles; and that having ſuffered 
-2 common recovery before his marriage of the greateſt part of the 
deviſed eftate in tail, no more of the Gd three thouſand pounds or 
two hundred pounds be raiſed than is proportionable to the value 
of ſuch part of the eſtate as the ſaid recovery did not extend to. 
| : | | 
Sorreſby againſt Hollins. __ Caſe84. 


(BY CONSENT, ) 
Lincoln's- Inn Hall, Auguft 6, 1740. 
(CASE. Ji Nayler, in 1738, after the ftatute of Mortmain, 4. by wil de- 


E made his will in theſe words: I will and deſire that my exe- cs bis execu- 

« cutors, within twelve months after my deceafe, do ſettle and , within 
& ſecure, by purchaſe of lands of inheritance, or otherwiſe as they — ee 
all be adviſed, out of my perſonal eſtate, one annuity or yearly to ſettle and ſe- 
« payment of fifty pounds, to be paid yearly and diſtributed for cure, bypurchaſe 
« ever, by my executors, their heĩts and affigns, among the poor Hud ofinhe- 
« and indigent people of Leete, in the county of Stafford, in ſuch = _ 
« manner as they ſhall think fit; and my wil alſo is, that my exe- 3 2 
« cutors do alſo ſettle and ſecure one other annuity of five pounds, annuity of ol. 
« to be paid yeatly to the vicar of Leeke for the time being, for to bed. fributed 
« ever, for preaching. an annual ſermon on every twelfth day of cet b). bis 
« Oftber ;” and the teftator deviſed the reſidue of his perſonal — 
eſtate to be equally divided between his ſiſters 47rs. Sorreſiy and among the . 


Mrs. Helling. of Lale. This is 
| 5 2 a good charit 
Hax DwickE, Lord Chancellor. The only queſtion in this caſe norwithftanding 


is, Whether the deviſe of the two annuities of fifty pounds and the ſtatute f 


five pounds to charitable uſes is void by the late ſtature of Mort: n af by 
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What's Gha- of money to be employed by continual rotation in loans to poor 
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It is inſiſted upon by the plaintiffs, the reſiduary legatees, that it 
is void, becauſe the direction of the deviſe is to ſettle and ſecure the 
annuĩty of fifty pounds by a truſt of lands of inheritance; and that 


though the words or otherwiſe” are added, they will not vary 


the caſe, for Mr. Naylor's intention was, to aſſure the annuity out 
of lands of inheritance. But I am of opinion upon this act of parlia- 
ment, that this bequeſt is not void, and that there is no authority to con- 
ſtrue it to be void, if by law it can poſſibly be made good. The act 
of parliament is not at all aimed againſt perpetual charities merely 
as ſuch, or to prevent tlie eſtabliſhment or creation of them, but is 
deſigned againit the caſes of perpetual charities in lands, and, as the 
title imports, to reſtrain the diſpoſition of lands whereby the fame 
become unalienable. The whole recital and enacting part of the 
ſtatute take notice only of the unalienable diſpoſal of land, whereby 
heirs are diſinherited; and therefore the alienation or convevance 
of lands to ſuch purpoſes are prohibited; and though there is a clauſe 
to prohidit money being laid out in lands to ſuch purpoſes as 
would make them unalienable, yet there is no reſtriction whatſoe- 
ver upon any one from leaving a ſum of money by will, or any 
other perſonal eſtate, to charitable uſes, provided it be to be con- 
tinued as a perſonalty; and the executors or truſtees are not obliged 
or under a neceſſity of laying it out in land, by virtue of any 
direction of the . Weng for that purpoſe. Conſider then, whether 
this clauſe and deviſe in the will fall within the reſtraint and prohi- 


| bition of the ſtatute. And in the firſt words they do fall within 


them, for the teſtator directs, that his executors © thall ſettle and 


« aſſure, by purchaſe of lands of inheritance, &c. ;”* and if the teſtator 


had reſted upon ſuch fir words, his deviſe would have been clearly _ 
void: but then he goes on in the disjunctive, „or otherwiſe, as m 
, executors ſhall be adviſed ;”” and if a deviſe in a will is in the diſ- 


ee and leaves to the executors two methods to do a particu- 
ar thing by, the one lawful and the other prohibited by law, Can 
any Court ſay, becauſe one method is unlawful, that therefore the 
other is ſo, and the whole bequeſt void? No; for if one bequeſt is 
lawful, that ſnall be purſued and take effect. It has been further ar- 
gued againſt the deviſe, that the wores for ever“ ſhew the annuities 
mult ariſe cut of ſcme real eſtate, which is only capable of ſupplying 
them for ever, for perſonal funds are too periſhable and tranſitory 


in their nature to anſwer ſuch everlaſting annuitics : and ſuppoſe a 


particular ſum were veſted in ficck, with deſign to purchaſe a par- 
ticular yearly ſum or annuity, it may fo happen that the Company 
may be quite diſſolved, or that ſtock may fall, or intereſt be fo re- 
duced that half the annuity may not be produced. But theſe objec- 
tions may be over-ruled; for if the Company ſhould be diſſolved, the 
Principal ſtock may be taken out and veſted in ſome other Com- 
pany. And there may be annuities that way probably continue for 
ever, and yet not payable out of land; and I will mention an initance 
of one which bas laſted a century and a half, and may exiſt per- 
petually ; which is Sir T homas 17hite's charity, being a diſpoſition 


tradeſmen 
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tradeſmen of ſeveral ſums to be let out for a ſtated number of years, Sonnzanr 
and then tobe repaid ; and any man may at this day give by will 1 
a perpetual charity in this manner. But if a man by will ſecures 
ſuch loans by lands, or purchaſe of lands, his deviſe will be void, 
and contrary to the late ſtatute of Mortmain, If this caſe had been 
to be conſidered by the Court before the act, it would, as the ſafeſt . 
method to ſecure the charity for ever, have recommended and 
directed a purchaſe of lands; but when this Court is precluded 
from doing it in this manner, if it can be obtained in any other, 
there is no reaſon to ſay the deviſe is void. It is ſaid too, that the 
words «heirs and affigns” import a purchaſe in land or ſome real 
thing, for no perſonal thing can deſcend to heirs; and if the money 
is to be reveſted in a perſonal ſecurity, it will not go to the heirs, 
| but to the executors ; and ſo the intention of the teſtator not 
purſued. | 

I will ſuppoſe that an obligor binds himſelf, his heirs, executors, If 4. by bond 
and adminiſtrators, in a ſum of money to a papiſt, who obtains e ne, his 
judgment upon the bond, and takes out an elegit. In this cafe, I n eee 
think, it has been held at the aſſizes, or at leaſt it might very well tors, to a papiſt, 
have been ſo held, that the papiſt cannot maintain an ejectment, who obtains 
and yet the bond is good to bind the perſon of the obligor and his Judgment, and 
perſonal repreſentatives, but not to charge his lands, or his heirs „. an . 
who repreſent him in his landed capacity. And this comes up >: SONS 
the preſent caſe, which may ſecure the charity in a double ſenſe, ejectment, yer 
either upon land or perſonalty, if the law would allow both; and the bond binds 
if the law prohibits one only, it certainly allows the other: and I e repreſenta» 
am of opinion upon the whole, that there is nothing that makes 3 * 
this bequeſt void in every part, but that it is good in that way which 
the law does not forbid. But I would not have it queſtioned, that if 
a man ſhould by his will dire& a ſum of money to be laid out in 
land, or upon rent-charge to be ſecured upon land, for any charity, 
and in the mean time, till it can be fo laid out, to be inveſted in 
Government ſecurities, for the benefit of the charity, but that that 
bequeſt will be void, becauſe the final end and intention of ſuch 
teſtator was to diſpoſe of his money in land; and the inveſtiture of 
it in Government and perſonal ſecurities was but to ſecure it until 


a proper purchaſe of land or rent charge offered. | 


As to the annuity of five pounds, there are fewer objections to 
that than the other ; for there is no direction at all for any money 
or perſonal eſtate to be laid out in land, for the executors are only 
willed to © ſecure and ſettle five pounds g-year, &c. ; and it muſtbe 
ſecured upon a perſonal fund, conſiſtentu u the will and intention of 
the teſtator, and not contradictory to the words of the act of parlia- 
ment. It is often ſaid in the old Books by the Judges, “I was by It was ſaid at 
« at the making the act of parliament, and the meaning and inten- the makivg the 
« tion of it was then ſaid to be ſoand ſo; and I was byat the making fi=tute of Wort- 
of this ſtatute, and it was faid at that very time by the Legiſlators, „ul fag n 
that it would not hinder any charitable diſtribution of a perſonal bo 3 
eſtate. Therefore I decree the deviſe good, and the money to be ble diſtribution 
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_ of NN. in 1684, 


| efrents and pro- Offley and others are complainants with the attorney 


dliched the cha in the trufſl 


3. C. Bar. C. R. 


Sonnrzony inveſted in South-Sea ſtock, for the charitable purpoſes mentioned 
Horus. in the will, X | 


| Infavourof the deviſe was cited Porters Caſey 1. Co:16; Contra, 
| Roper v. 1 a6 in tlie houſe of lords, Adlington v. Lam, 
before LoxD HARD WIe Rx. 15 . | 


The Attorney General again Lord Gower, 

„ ; Lincoln's-Tun- Hall, 4uguft 6, 1740. 

The cxperation © ORD CHANCELLOR HARDWICKE's opinioti. tjon 
conſideration of this cauſe, which was argued laſt Trinity 

tees for one a . . 

thouſand years, This is an information Brought in the name of the attorney- 

e e neral, at the relation of ſeveral of the tenants of ſome part of the 


Caſe 85. 


provements, in 1 in queſtion, and at the relation alſo of the inhabitants 


truſt to permit ch 2» f 2 

the corporat on, of the borough and town of Newcaftle-under= Lyne; in the county 
&c. to diſpoſe of Stafford; and there are no other relators; but Mr. Crew 
fits to the uſe of ſand b ere 
miniſter and re- are aſſignees of a term of one thouſand years by aſſignment in 1735; 
kef of poor in- and this information is for ſeveral purpoſes. 

habitants, and . | 3 . 

: FirxsT, To eſtabliſh a leaſe made by the evrporation of 
State.  Newcaftle, on the thirteenth of Octcber 1684, of all their lands 
The corporation and real eſtate; by very comprehenſive words, to Sir Thomas Billet, 
continue in poſ- Juſtice Turten, and four others, for one thouſand years, upon cer- 
ſeſſion, andmake - ſt 8 i 
orders urtit An trufts. 5 | 
1735,and effces SegconpLy, To have the benefit of that term, and of the aſſign- 
1. e the. ment of it made in May 1735, by the executor of _ 
with : and in. Tur ton, the ſurviving truſtee, in fuch leaſe, to the plaintiff, Ar. 
2735 the execu · Crew City and others; co-plaintiffs with the attorney-general, 

— home THrkDLY, To eſtabliſh certain charities erni which it 
this leaſe ; and is Charged in the information that the eſtates now in queſtion, and 


the Lord Chan- the term compriſed in the leaſe, are ſubject; and for an account of 


cellor refuſed to the profits of the eſtate ; and to ſet aſide ſome abſolute convey- 
—_ eng ade by the corporation of part of the charity-eſtate included 

: . term; and alſo to ſet. aſide two leaſes, one to Lord 
rity, which had Gower of ſeveral houſes and cottages, and the other to the defend- 
centinued and ant Mr. Bourne; and that the new truſtees may be quicted in the 


woo 7 complied poſſeſſion of ſuch part of the premiſes for which ſome of the tenants 


with _ 2 have attorned, and to compel the other tenants of the reſidue to 


Teaſe ; for ſuch attorn to them; and that they may be put in poſſeſſion of that part 
long uſage, he of the eſtate. | : . | | 
3 Was An CVie . 3 a” | 
der that there One of the principal points in diſpute ariſes upon the leaſe of 
was the like 1684 and the affignment in 1735 3 and to determine how far this 
claim before Court can interpoſe in eſtabliſhing the term, as it is granted to the 
— it will be neceſſary to conſider the circumſtances under 
there was no gnees, it W MY m 2 2 
evidence to the Which this caſe was made. It is well known, that in the year 
contrary. 1684 there were arbitrary and illegal practices all over the kingdom 


do 
245. 15. 


In the Court of Chancery. 


to procure the ſurrenders of the charters of corporations, which 
extended to the borough of Newce/ile ; and it appears, that an 
information had been brought againſt it to evict its. charter, and 
that the corporation was dealt with to ſurrender it to the crown. 
Upon which occaſion, on the fifteenth of October 1684, which is 
the date of this leaſe, it appears in the corporation books, that there 


was an order then made, by which it was —_— at a corporate 


aſſembly, that the charter, and all the lands, &c. which the mem- 
bers enjoyed in right of the borough, ſhould be ſurrendered into 
the hands of the king; and that Sir Thomas Billet and another 
gentleman ſhould carry the ſurrender to Landon, and preſent it to 
his majeſty by the hands of the Chief Juſtice of the King's Bench; 


and that they ſhould endeavour to procure a new charter; and this 


inſtrument or order was made under the common ſeal of the town, 
to impower Sir Thomas Billet and the other accordingly. But it 
was further ordered, that before the ſurrender of the charter, a 
grant ſhould be made to Sir Thomas Billet, Fuſtice Turton, and 
four others, of all the lands, &c. whereof the mayor, burgeſſes, and 
bailiffs were ſeiſed, in the right of the corporation, for one thouſand 
years next enſuing, upon truſt, tg permit the ſaid mayor, &c. to 
diſpoſe of the rents and profits thereof for the maintenance of a 
miniſter in the faid borough, and for the relief of the poor inhabi- 

tants, as the mayor, bailiffs, &c. ſhould think fit, and. to no other 
| uſes whatſoever; and by indenture of the fame date, a leaſe is 
granted, purſuant to the terms mentioned in the order, between 
the corporation of the one part, and Sir Thomas Billet and five 


. others of the other part, reciting, that whereas the mayor, &c. 


were ſeiſed of the lands, &c. in queſtion in fee, and that whereas 
all or the greateſt part thereof were in the occupation of ſeveral 
burgeſſes, the profits thereof are applied for the relief of the poor 
and maintenance of a miniſter; and whereas the poor increaſe 
daily, the corporation grants the premiſes to Sir Thomas Billet 
and the other truſtees for one thouſand years, at a pepper-corn 
rent, upon this ſpecial truſt and confidence, that the leſſees ſhould 
make what improvement of the eſtates they could, and diſpoſe of 

the rents and profits to and for the maintenance of a mn and 
the relief of the poor, in ſuch 3 ſuch times, as the 
mayor, &c. ſhould requeſt or direct; and in caſe the borough 


ſhould be diſcorporated, or there ſhould be no mayor, &c. then in | 


ſuch proportion, &. as twenty-one of the inhabitants of the ſame 
town, or the greater part of them, to be choſe on the firſt Friday 
after every Me. 


as the mayor, &e. and in caſe of no mayor as twenty-one inhabi- 
tants, &c. ſhould think fit; and upon further truſt, that the leſſees 


ſhould make aſſignments or grants, for ſuch terms, and upon ſuch | 


covenants, rents, fines, &c. as the faid mayor, &c, or if none as the 
_ twenty-one inhabitants, &c. ſhould require, Mb 


chaelmas, ſhould direct; and in caſe of any overplus - 
over and aboye the maintenance of the poor and the miniſter, then 
to apply it to other public and charitable ufes, in ſuch form, &c. : 
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226 IIa ihe Court of Chancery, 
Tur T have now taken notice of the leaſe, and the circumſtances under 


 ArTonntY- which it was granted, and it does not appear to me, that any of the 
2 feſſees had poſſeſſion of any part of this eſtate; but it appears, that 
| Lony the corporation, though they ſurrendered their old charter, and had 
Gower. taken up a new one, and acted under that, yet they were after, in 
James the Second's reign, reftored to their old charter, and conti- 
nued in the receipt of the rents and profits; and by entries in the 
corporation - books, orders were made from time to time, by the 
mayor, &c. for the management of the eſtate, as owners of it: and 
it does not at all appear that the lefſees intermeddled with it ; and 
from the year 1684 until 1735 this leaſe lay dormant and unthought 
of, and was then accidentally found among the writings of one of 
the leſſees then deceaſed, and an affignment made by the ſurviving 
executor of Mr. Fuftice Turton, who ſurvived the five other 
leſſees; upon the making of which this information is brought to 

have the benefit of it, and to eftablifh the term of one thouſand 
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years; and relief conſequential upon it is prayed. 
The firſt conſideration therefore is, What ground there can be 
o the relief that is prayed to eſtabliſh this term? And ] think 
ere is none, hecauſe of the circumſtances and intention for which 
this leaſe was granted, and the ſubſequent facts that have happened 
ſince. The occaſton of this grant by the corporation was to protect 
their eſtate and poſſeſſion from the conſequences of ſuch illegal 
fem to as were carried on againſt them at that time to compel 


4 


em to furrender up their charter, and make a prefent of their 
iberties to the crown ; and by the above order this appears to be 
their intention in regard to the granting this leaſe to the truſtees, 
t is faid, indeed, that this was * with a deſign to deceive the 
Town ;, but however I cannot much blame them for it, for what 
they could do according to law to ſcreen and protect their eſtates 
from ſuch cruelty as was offered them, they were well juſtified in 
doing; and I do not think there was any prejudice to the crown, 
| for it aimed more at an influence and power over their perſons 
than eſtates. Beſides theſe eſtates that moved to the corporation 
from the hands of private donors, and the corporation leaſes or is 
BY diſſolved, the land will not eicheat to the crown upon their diſ- 
ſolution, becauſe, as Lord Coke ſays in his Firſt In/lituie, 13. b. 
#lands areeiven if lands are given to corporate bodies by priyate donors, and the 
to corporate bo- corporation leaſes or is diſſolved, the land will not eſcheat to any- 
eee $a ae body, but will revert to the private givers. After this leaſe was 
is diffoived, the 33 the old charter ſurrendered, and a new one taken up, 
land will nd ef. King Fames the Second publiſhed a proclamatipn, declaring the new 
cheat, but ».ll charters of all corporations to be void, and that all corporations 
tevery e + ME ieee 2t liberty to act under their old ones. It ae that 
* Netucaftle deſerted its new charter, took up its original one, and 
Loke's Inſt. acted undes that. It happened, that all the corporations in the 
. . Kingdom (except Londen, for which a particular act of parliament 
| palled to reſtore its corporation to its antient footing}, by virtue of 
this proclamation, ſwbhited upon their old charters; and all illegal 
wats dane under the new charter were reſcinded, as alſo all acts done 
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In the Court of Chancery. 


in proſpect of the ſurrender of the old charter were to be done away 
in like manner, and therefore this leaſe ; it being an act the corpa- 
ration was obliged to do to ſhelter their eſtate; and it would be 
hard, after the crown has quitted its advantages, to ſet up this leaſe, 
now the new charter, which was the foundation of it, is abaliſhed ; 


— 


and it is plain the borough made this leaſe merely to guard their 


eſtate, for they have made a proviſion in caſe of à diſcorparation, 
which was by ſetting- up an aſſembly of twenty-one, of their own 
authority: and therefore, for all theſe reaſons, I am of opinion, that 
it is not. fit to ſet up this term and eſtate of the truſtees, in reſpect 
of the circumſtances under which it was granted; for the incon- 
venience which the corporation apprehended has not happened, 
and the mayor, &c. have continued for a great length of years in 
the poſſeſſion, have made leaſes, &c. and done the higheſt acts of 
ownerſhip without interruption. | 
It has been inſiſted for the defendants, that the evidence that ariſes 
from the want of poſſeflion in the truſtees, and the acts of ownerſhip 
of the corporation, notwithſtanding the leaſe, proves, that this leaſe 
was either refuſed by the truſtees, or amounted to a ſurrender in 
law. And it muſt be admitted, that it is as ſtrong a preſumption 
as if the ſyrrender had been actually made at common law. But 
there is no occaſion to enter into that, though it is ſtrong reaſon 
why equity ſhould not interpole and carry it farther than at common 
law, by interpaſing and giving aſſiſtance to the truſtees. The poſ- 
ſeſſion of the truſtees muſt be founded upon the leaſe ; and if the 
truſtees had entered, they would have been barely truſtees to the 
corporation, and ſubject to the control of the governing part of it ; 
and fo are the clauſes of the leaſe, though the profits axe to be ap- 
plied for charitable purpoſes, and leaſes are to be made, hut the ſame 
are to be as the corporation ſhould direct, or the twenty-ons inha- 
bitants in caſe of a diſcorporation ; and if ſo, what ground is there 
for equity to take away the poſſeſſion of ceſtui gue truſi, for in this 
reſpect the point of authority is to be conſidered. Is the poſſeſſion 
of the cęſtui gue truſi to be SS to the truſtees, unleſs there is 


ſome groſs miſmanagement ? No; equity never takes away the 


poſſeſſion from them, whether they are poſleſfed for their own 
'benefit, or for a particular purpoſe, without ſome reaſon for it ; 
and I think there is no ground for it kere, eſpecially after the great 
length of time, e 2 8 


The next conſideration is, as to the eſtabliſhment of the leaſe z | 


and if there is nodecree to eſtabliſh the term ofone thouſand 


years, 
the conſequence is, that the aſſignment muſt fall of courſe. But 


| there are more objections to the validity of the aſſignment than of 
the leaſe, though it is liable to all the objections of the original leaſe ; 


or this aſſignment was made after the term of fifty-one years, 


during all which time the leaſe had laid dormant and unheard-of ; 


and when it was found by accident, the aſſignment of it was made 


without the approbation of the ce/tui que truſt, and by the executor 
of the ſurviving truſtee, — applying to this Co 
| os | 


urt for any 


direction; 


227 


Tux 
ATTORNEY 
GE E AAT 
againft 
Lox» 


Gowns. 


s 
4 
4 
: 
i 
; 
7 
| 
- 
: 


vr OI RING ita ont / e A Te PEAT Tres > = 6 et» 


rr 


eee we 


code, dae eee eee ee et eee ENEMY on ; . g 


V 
. e 
* . 


* 


228 | In the Court of Chancery. 


9 
* 
— — 


Tux direction; and I am of opinion that, upon theſe circumſtances, it 

g e $55 would be impoſſible to eſtabliſh the aſſignment. If che term and 
5 aſſignment, therefore, cannot be ſet up, then whatſoever is prayed 
'Lon» and built upon that foundation muſt fink ; and it is clear, no direc. 

| Gowzx, tion can be given for quieting the new truſtees in any part of the 

| _ premiſes, or for delivering poſſeſſion, or compelling the tenants 
of any part of the charitable eſtates to attorn ; therefore that part 

of the intormation that ſought thele ſeveral reliefs muſt be diſmiſſed. 


What remains is the general relief ariſing upon that part of the 
information wherein the attorasy-general is proper plaintiff to 
eſtabliſh the charity in the name of the relators. And it 15 inſiſted 
for the relators, that, whatſoever ſhould become of the term or 
authority of the truſtees or aſſignees, it appears, that this eſtate, 
and the profits, are applicable to charitable uſes, which this Court 
ought to eſtabliſh : and the relators are right there, for it does 
appear that there is a charity which this Court ought to ſupport, 
though the information miſtakes the manner and form of it; yp 
there is no inſtance of an information being diſmiſſed for that, but 
the Court has eſtabliſhed the charity according to what the caſe 
requires. The defendants object, that it does not appear that there 
is ſufficient evidence that the eſtate in queſtion is a charitable one, 
or that the profits are applicable to charitable uſes, but that the 
eſtate in general is the corporation's, applicable to their common 
uſe, as to ſach as they ſha!l think fit and direct. This queſtion 
depends upon the evidence ariſing out of the original leaſe in 1684, 
and out of the uſage that has been ſince the making of it, which is 
now fifty- ſix years ago. As to the evidence, there is a ſtrong proof 
that the rents and profits are applicable to the charitable uſes 
therein- mentioned, for it is ſoexpreſsly recited in the leaſe; which 
uſes were for the relief of the poor, and maintenance of a miniſter 
for the borough, and other public and charitable uſes therein- 
mentioned. I bis is an uſe abſtracted from, and independent of, 
the truſt afterwards declared; for if it had been barely a truſt, it 
Might have been ſaid, that in caſe the leaſe cannot be made good, 
the truſts ſhall fall; and this is evidence that, antecedent to the 
leaſe, the rents of the eſtate were applicable to the ſame charitable 
"uſes. And though it has been ſuggeſted, that the mentioning theſe 
- uſes in the leaſe was to give a better colour to it, yet I cannot 
preſume that, unleſs there is evidence of a different application 
prior to this leaſe, and that the rents had been differently diſpoſed of. 
It does appear by the entries of the town's books, that this charity 
moved from private donors ; and if the uſage has been for fifty-fix 
years, that is a ſtrong evidence to ſhew, that the recital in the leaſe 
was true, becauſe a long uſage within memory muſt be received, 
and. implies the fame uſage to have been in being before in the very 
fame manner, without ſome contradictory proof. This charity, 
indeed, has been applied in no uniform, but in a deſultory manner, 
for the corporation ſometimes allowed the miniſter more and ſome- 
times leſs, but the poor were continually maimained out of the 


eit ate, for no, taxes have been levied. It appears, that the corpora- 
| tion 
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In the Court of Chancery. 
tion has placed out poor apprentices, which is another charity to 
which the eſtate is to be applied; and this uſage is to be taken very 
ſtrongly in this, for the corporation has reſorted to its old imme- 
morial charity, which is quite antecedent to this new leaſe, which 
muſt be taken to be aboiiſhed. So I am of opinion, that this eſtate 
is to be taken to be a charity, and the profits muſt be applied to 
ſuch uſes. But I ſhall conſider how the charity is to be in regard 
to the miniſter; and as to him, it muſt be eſtabliſhed and made 
certain, for the corporation giving him at one time leſs than at 
another was a breach of their truſt, therefore that muſt be ſent into 
an enquiry before the maſter, to ſee what ſhall be allowed ſuch 
miniſter. In reſpect to the poor, the profits muſt be applied for 
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putting poor children apprentices, and the manner of applying it 


mult be left to the corporation. 

The laſt point, as to the conveyance of part of the charity eſtate 
and the leaſes, particularly thoſe to Lord Gewer and the other to 
the defendant Bourn : As to the abſclute conveyances of any part 


of the eſtate ſince the making the leaſe in queſtion, it appears, ſome 


of them have been made of only very ſmall eſtates of no great value; 
and it does not appear, that the grantees had notice of this term of 
one thouſand years, or of the truit ; and in particular, Lord Gower 
had not notice, upon his having lands given him by the corporation 


for making their ſtreets more uniform; and I think, the corporation 


is only to account for the purchaſe money. As to the leaſes to 
Lord Gower and the other defendant Bourn, the information prays 
to ſet them aſide, upon the head of notice, and as not being made 
for full rent, but at too low 2 one. As to the notice, there is 
nothing that affects Lord Gower, though there is ſomething to 
affect the other defendant Beurn, for he was town-clerk. But I 
am of opinion, be there notice or not, if theſe leaſes are made at a 
full rent, that it is a proper. management of the eſtate within the 
charitable uſe ; for as the truſtees have not taken poſſeſſion or 
acted, or if they had they muſt have acted according to the direction 


of the corporation; and if it had directed them to have made leaſes 


they muſt have done fo, and if they had done ſo there would have 


bezu no ground to ſet them aſide; the value of the leaſed lands 


comes out to be uncertain and doubtful ; and that appears from the 
general nature of the evidence, for the relators go according to the 
judgment of perſons that ſet the preſent value; but that is very 
uncertain ; for here are a parcel oi od houſes, and they compute 
what they may be let for, from which others may difter. On the 
other hand, the defendants ground their evidence upon the ſmall 
rent reſerved annually by the corporation before the grant to the 
two defendants Lerd Gower and Ar. Bourn ; but that valuation 
is as, uncertain as the relators evidence, becauſe the town might 

ſuffer the poo? to live in them at a very ſmall rent, as they were 
part of the charity eſtate, and among other uſes applicable to the 
ſupport of the poor; therefore, the Court not being able to make a 
pertect judgment of the value, there muſt be an enquiry betore the 
maſter, Whether theſe leaſes were at an adequate rent ? for I will 


not ſay a full rent. 
Q 3 | Therefore 
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Tux Therefore the information, ſo far as it ſeeks to eſtabliſh the terms 
AtToxxzZY- of one thouſand years to the truſtees by the leaſe in 1684, or aſſign- 
oy ment thereof to plaintiff Grew Oy and others, dated 
2 1735, or to quiet the aſſignees in the poſſefſlon of any part of the 
Conz. Premiſes therein compriſed, or to compel the tenants of any part 
Den thereof to attorn to the ſame aſſignees; be diſmiſſed. But I do 
declare, that the rents and profits of the ſame eſtate ought to be 
applied to maintenante of a miniſter and relief of the poor of the 
faid town of Newcaftle, and to the ſeveral other public, pious, aud 
charitable uſes in the ſaid indenture of leaſe of 1684 recited and 
mentioned; and that the faid charity be eſtabliſſied. Aud let it be 
referred to the maſter to take an aceount of the rents and profits of 
the premiſes compriſed in the ſaid leaſe reſerved by the corporation 
ſince the time of the filing of the ſaid information, and how and to 
what purpoſes they have been applied and diſpoſed. Let the 
maſter enquire, what has been allowed, or is reafonable to allow, 
yearly, out of the ſaid rents and profits, for the maintenance of a 
minitter, as ſo much as has been allowed, &c. be paid to him by the | 
corporation, but the quantity of ſuch payment to be ſubje& to the 
further direction and order of the Court (Then follow directions 
concerning the poor). Let the maſter further enquire, what part 
of the lands compriſed in the leafe has been jold by the corporation 
fince the leaſe of 1684, &c. and fate the fame, &c. and reſerve the 
conſideration of the money raifed by ſuch fate as to the diſpoſal of it, 
&c: and take an account of the annual value of the premiſes, &c. 
compriſed in the leafes for the two defendants Lord Gower and M. 
Bournzʒ and of the rent reſerved, &e. and whether it be adequate or 
ſuflicient or not, &. Reſerve all further directions; & c. 
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Caſe 86. | Pomfret again} Murray. 
| - W:gfminfter, Mc haelmas Term, 14. Ges. 2. 1740. 


A. deviſed his TH. CASE was: F. S. by will, deviſed his real and perſonal 
real and perſonal eſtate to the plaintiff PemfFet (who was an attorney and made 
eſtate to B. an the will) and the other plaintiff, in truſt; to inveſt the perfonal 


made de win, eſtate in land, and to ſettle the ſame on the defendant for lte; with 


and C. in truft feveral remainders over; and made the plaintiffs executors, and 
to inveſt the gave them twenty pounds a-piece. After the teftator's death; 
perſonal eftate plaintiffs, before they would prove the will, procured a covenant 


in land, and fet- from the defendant within fix months after they ball have exhibited 
the deferdantſor the will to pay the plaintiff Pomfret one hundred pounds, and the 


life, with re- other plaintiff two hundred pounds; the faid ſums to be raifed out 
ma. nders over, of the firſt dividends he ſhould be entitled to; and afterwards the 
and made the plaintiffs to bring a bill of an account to have theſe ſums allowed. 
ters, and gave them 201: a-piece. The plaintiffs refuſe to prove the will, uniefs the defendant 
would give them 3001 . Il. to B. and aool. to C. The defendant covenants to pay thefe 
ſums accordingly ; and the plaintiffs having proved the will file their bill for the #!lowance ; and 
the Lord Cliancellor refuſed ſatisſact. on principaily for that the plaint ff was an attorney, and from 
the e vide nee it appeared, he had urged difficulties to extort this allowance from the defendant ; though, 

he aid, there might be caf.s here ſuch allowance would he eſtabFrhed. , 
2 Lokxp 


4 


In the Court of Chancery. 


quence, and of ſuch a nature as I have not known come before this 
court ; and it is incumbent on the Court to proceed warily before 
they allow ſuch a demand: It has been objeRed, that a bill ought to be 
brought by the defendant to ſet this deed aſide. But I am of opi- 
nion, that the defendant is proper to inſiſt on his objection to this 


allowance in his anſwer 3 for as the plaintiffs have brought a bill 


for an account, and to have theſe two ſums allowed, if the defendant 
is right in his objection, the plaintiffs ought not to have this 
allowance. If fo, then the queſtion ariſes on the merits. The 
points are two: Fixs r, On the general reaſon, if any agreement 
of this kind — to be allowed to take place? SECONDLY, 
_ Suppoling ſome ſuch agreement might be good, whether this can 
ſtand? As to the firſt, Whether an agreement may be made by 
the ce/tui que truſ with the truſtee to make an allowance which 
ſhall be binding, I think there is no occaſion to determine. I 
ſhould think there may be ſuch a caſe, though this Court will be 
very tender: All courts of equity have conſidered truſts as honorary 
things; they burthen the party in honour, and in their nature are not 
things which he ſhould make an advantage of. Another reaſon is, 
that a truſtee who has the eſtate of another veſted in him has“ a 
great opportunity to make uſe of the power he tlicreby gains to 

iſtreſs the party, which this Court cannot prevent; therefore this 
Court has always held a hard hand upon them; yet poſſibly a caſe 
may ariſe where a truſtee may ſay, © I will not take upon me the 
« burthen of the tru? unleſs you will make me an allowance: and 


if he make no ill uſe of the power he has over the cui que truft, 1 


will not ſay the Court will not make ſuch allowance. But i am 
of opinion, that is not the preſent caſe ; I think here is evidence of 
impoſition, and an abuſe of the power they had in their hands. 
Pemfret, a man of law, is employed to make the will; is one of the 
perſons named executors, whether by his on procurement does not 
appear ; he has a legacy ; and the general rule is, where executors 
have legacies, it is preſumed to be for their trouble; if he had 
thought fit to have renounced the executorſhip, he muſt have Joſt his 
legacy. Pomfret, being an attorney, was likely to make an advan- 
tage of this truſt, for there muſt naturally be a cauſe, The teſtatar 
dicd the firſt of Fune; the next Gay there is 2 meeting to conſider 
of the probate of the will. Lauffer then ſays to the deſendant, 
« Your uncle has put me in truſt, I cannot go through with it 


« unleſs you will give me more money.” I he defendant anſwered, 


« You ſhould have made that objection when you made the will;“ 
and aſked what he would have. 'To this Pomfret ſaid, he would 
be moderate ; he would have only one hundred pounds. The 
defendant does not acquieſce ; but faid it was too much; he was 
willing to double his legacy, or he would. take out adminiſtration 
himfelf. Lo this Ponfeet anſwers, No; he would hinder him. 
It has been faid, the plaintiffs were at liberty to prove the will or 
not; that the defendant knew his power that he might take out 
adminiſtration: but that is not the point; it does not go on a 
85 | h . miſunderſtanding 
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Poxrarr - miſunderſtanding of the law, but the ill uſe they made of the power 
. po | they had. The defendant had got truſte-s who declared, they 
ar. would not prove the will, nor let him have adminiſtration ; if he 
had ſued for adminiſtration they might have delayed him, and after 
all have proved the will. I conſider the caſe in this light: Here are 
two executors who make uſe of their power to extort this reward ; 
therefore this differs from the caſe of a truſtee coming fairly and 
faying, « I will not take upon me the truſt, but renounce, it you 
will not make me an allowance.” The perſonal eſtate veſted in 
them, and could not be deveſted but by their renouncing, nor the 
real eſtate but by a conveyance. The recital in the deed of cove. 
nants, that it was at the defendant's requeſt, is falſe, and may be 
compared to a marriage brokage-bond not improperly, for that is as 
voluntary as this ; Fet the Court will not ſuffer ſuch bond to take 
z and that is an anſwer to the plaintiffs turning the fraud 
upon the defendant. I think, on theſe circumſtances, theſe allow« 
ances ought not to be made. | 1 5 


Caſe 85, Er parte Gumbleton. 
Michaelmas Term, 14. Geo, 2. 1740. 


Chancery will FE ARDWICEE, Lord Chancellor: The preſent cafe is a. 
Hot grant 2 f- motion on the behalf of a Duater for a fuptiicavit of the peace 
— 2 Hay 8 againſt her huſband on an affirmation, There have been a great 
Dee. Variety of Caſes which have had relation to this. I find two prece- 
| dents in point directly contrary to each otter. One is the caſe of 
SC. a. Atk. 70. Hilton v. Byron (a): the account I have of that caſe is, One 
Hilton prayed an attachment pro pace againſt one Byron, and offered 
to make an affirmation ; but this being a criminal matter, the Court 
would not grant it without oath-; this was on articles of the peace 
exhibited in the court of king's bench. Notwithſtanding this caſe, 
in the caſe Ex parte Greaves (6), a ſupplicavit iſſued out of this 

court on an affirmation; but I take it for granted it paſſed fub filentio; 
and I believe it was firſt moved in the court of king's bench; and 
that Court did take notice of it, and refuted the motion. 95 


Tux Lox D CHANCELLOR refuſed to give any opinion without 
adviſing with the Judges; and denied the motion. . 


(a) Eafter Term, 12. Jill. 3 reported (5) On the 14th May, 11. Ces. 2. 
3. Salk. 133. | . 8 oo 
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Crop againſt Norton. = 4 5 | Caſe 88. 
Michaelmas Term, 14. Geo. 2. 1740. 5. 5 
TH was a bill brought by the plaintiff againſt Thomas Norton & ſeiſed of a 


: a z church-leaſe for 
and Robert Norton his fon, and others, to have a ſpecific his. ao” Bb 


performance of articles, whereby Thomas Norton covenanted to ſurrenders and 


convey a leaſehold eſtate to the plaintiff, The caſe appeared to be, takes a ne one 
That Richard Norton, deceaſed, was poſſeſſed of the eſtate under a to him and his 
leaſe from the Biſbop of V inc heſter for three lives, of which his own heirs for the 
was the ſurviving life. That in 1722this leaſe was ſurrendered, and def G. ang c- 
a new leaſe granted to Richard Nerton and his heirs for his cn to relations to 
life, and the lives of Thomas Norton and Rabert Norton, relations to him. B. | 
kim, Thomas Nortm paid fiftzen hundred pounds for this renewal. the fine for re- 
That by deed- poll, dated the day after the leaſe, Richard Norton JOY rp 
declared, that after his own death Thomas Norton ſhould enjoy the ep pics 
eftate for his life, and that Robert Norton, fon to Themas, ſhould deed-poll, dated 
have it after his death. That Richard Norton continued in poſſeſ- the day after the 
fron until his death; after which Thomas Nerton mortgaged this ac, Serke, 
eſtate to the plaintiff, and in 1734 7 homas Norton ſurrendered the o Fran = 
leaſe, and took a freſh one for his own life, and the lives of Robert mould enjoy the 
Merten and John Crop, the plaintiff's ſon ; and in coniideration of enate for tis 
a further ſum of money covenanted to convey to the plaintiff. Lfe, and C. the 
There was a croſs-bill by Robert Norton againſt the plaintiff and ion of g. ſhould 


: > k - O h: 1 2 2 
defendant Themas Nerten, to have a performance of the truſt of eee frer his 


deed- poll. | ; 

Upon this caſe the queſtion was, Whether Richard Norton A we 
ſhould be conſidered as a truſtee only for Thomas Norton in the ter which B. 
renewed leaſe of 1722? or, Whether Thomas Norton ſhould have morigaged, and 
it for his life only, and afterwards to Robert Norton, according to the arrcled for the 


: , fale of it, and 
deed poll 45 ſurrendered the 


MR. ATTORNEY-GENERAL for Robert Norton the ſen. The leaſe, and 
right Thomas Norton ſets up is, that he is a purchaſer of this eſtate. t ae o 
Ho | and added the 
by paying fifteen hundred pounds for the renewal of the leaſe. life of the mort- 
As to this it is clear, that Richard Norton was proprietor ' of the gagees fon ; 
leaſe at the time of the renewal, and had a right of renewal, and that and upon a bill 
he did not deſign to give it up, for he enjoyed it during his lite. ©? Wee 8 
They do not pretend there is any declaration of truſt but the deed- e as: 
poll we mention. "The deed-poll is produced by the mortgagee ; Whether, as the 
and it is admitted it was put into his cuſtody by Thomas Morton; fine was paid by 
but they ” it was to ſhew he paid the fifteen hundred pounds. e the leaſe 
Richard Norton was the proper perſon to declare the truſt. Fhis n an BE 
: 8 5 b ; » Name of A. u 
is the title of Themas Norton, and muſt bind him; for he cannot gu not be 2 
ſet up an implied truſt in oppoſition to this declaration of truſt. reſult. g watt 
As to Crop, he had notice; he has not the legal eſtate z Thomas for B.“ If ſo, the 
Norton had no power to ſurrender ; and we do not claim under ON 2 
a . 2 c 5 | Fr it by A. wou. 
Thomas Norton, but prior to him. : | e 
decreed, that it was not arefulting fine for B. and that he had no power to article for ſuch ſale; that 
if the whole conſideration for the new leaſe had moved from B:. it would Have been a reſulting 
trot for him; but the new leaſe was made not only ir. conſide rat on of the fite abut of the ſuriender 
of the old leaſe. —S. C. 2. Atk. 74. 8. C. Bar: C. R. 179, x ; 
X f Mx. 
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Mx: Ltovyp for Thomas Norton. This is not orie of thoſe 
leaſes that go ſucceſſive, as named in the leaſe. Richard Norton 
could not have a right to renew, becauſe the biſhop might have let 

the leaſe run out: Thomas Norton paid the whole full conſideration; 
the leaſe was made to Richard Norton and his heirs. If it had 
reſted there, it would have been a truſt for Thomas Norton, who 
paid the money. Richard Norton only changes his life in one 
leaſe for his life in another. There was nothing unreaſonable or 
. Imprudent for a father to keep tlie eſtate in himſelf; though in the 
caſe of a fon it wasunreaſonable; Richard Norton ſhould inſiſt on 


dis putting it out of his power. Nothing moved from him but his 


aſſent to the renewal. Thomas Norton has denied that he knew the 
eſtate was to go in this manner. The laſt thing is the deed-poll, 
We deny we knew of ituntil-after Richard Nortor's death. This 
deed-poll is dated the day after the renewal of the leafe; and recites, 
as foon as he heard of the renewa}, in cafe of death he did, &c. It 
takes notice, that he had permitted Thomas Norton to renew in his 
and his ſon's nante ; and goes on and fays, I do give, &c.“ It is 
abſurd for him to ſay fo, when he had nothing to give. 


Harpwickt, Lord Chancellor: That is the point in diſpute 
The queſtion is, Whether the plaintiff is entitled to have a per- 
formance of thete articles as againſt Thomas Norten? for there is 
no ground to compel Robert Norton the fon to join. This ge- 
neral queſtion depends on the queſtion, Whether Thomas Norton 
appears to habe a title to this eſtate ? for if he has not, this Court 
weill not decree an impoſſibility. It is agreed, that Thomas Norton 
has not the legal eſtate ; the queſtion then will be, Whether he 
bas the equitable one? for if he has, this Court will decree a 
performance. That queſtion will depend upon two conſiderations : 
firſt, The circumſtances of the tranſaction between Richard 
Norton and Thomas Nerton, as to the renewal then made, and the 
confequences reſulting from that tranſaction; and; ſecondly, the 

As to THE FIRET, Richard Norton was abſolute owner, It is 
true he had but one life, but that is a valuable eſtate ; and though 
he had but a life, he had a power of renewal, tho” ſuch as the biſhop 
could refuſe ; But as to all other perſons it is conſidered as a right ; 
and if the leaſe be afterwards renewed, the new leaſe ſhall follow 
the antient truſt ; which ſhews this Court conſiders it as a right. 
This being fo, Thimas Norton was his relation, It appears, that he 
thought fit not to renew himſelf, but to permit Thomas Worten to 
renew, provided he would pay the fine. What was the origina? 
agreement does not appear. It does appear that all the letters are not 
produced. I do not ſay that Thomas Norton could have produced 
them. But if all were produced, it is not probable they would ſhew 
the agreement, for the firſt letter takes notice of ir as a thing known; 
but there is an expreſſion in one of them which may afford ſome 
light; that is, Richard Norton, in his letter to Thomas Norton, ſays, 
I would not in your caſe omit it; it lets you into r 

| | . 


In the Court of Chancery. 
4 and thoſe after you.” On the thirteenth of Auguſt 1722 the 
leaſe is renewed. What was the conſideration ? It was the ſurren- 
der of the former leaſe ; and I believe you would find no other 
conſideration. The renewed leaſe is granted to Richard Norton 
and his heirs for his own life, and the lives of Thomas Norton and 
Robert Norton. The whole eſtate in law veſted in Richard Norton. 
It is taken for granted by the Counſel for Thomas Norton, that 


ere would have been a reſulting truſt for Thomas Norton. But 
I ſhould be of a different opinion. The ground they go on is this, 
that where a purchaſe is made, the purchaſe-money is paid by one 


and the conveyance taken in the name of another, there is a 
reſulting truſt for the perſon who paid the conſideration ; but this 
is where the whole conſideration moves from fuch perſon ; but I 
never knew it where the conſideration moved from ſeveral perſons, 
for this would introduce all the miſchiefs which the ſtatute of Frauds 
was intended to prevent. Suppoſe ſeveral perſons agree to purchaſe 


an eſtate in the name of one, and the purchaſe-money by the decd 
appears to be paid by him only, I do not know any caſe where ſuch, 


perſons ſhall come into this court, and ſay, they paid the purchaſe. 
money; but it is expected there ſhould be a declaration of truſt, 
This caſe comes up to the preſent. It might be a queſtion, 
Whether this fafteen hundred pounds was advanced by way of loan, 
or as the purchaſe-money ? This therefore is far from being a clear 
caſe, that if there had been no declaration of truſt, 'it would 
have been a reſulting truſt for Thomas Norton. But then there is 
the deed-poll under the hand and feal of Richard Norton, which 
recites the leaſe made the day before, and goes on: KNOW yr 


« THEREFORE, that having given my conſent that Thomas Norton 
&« ſhould renew, I do declare my meaning is, and my defire always 


4 Was, that Themas Norton and his fon ſhould have, &c. I do 
hereby give, &c.” Now this is. a plain declaration of the truſt 
by a perſon who had the legal eſtate, and therefore a right to 
declare the truſt. But then it is faid, it would be hard to let him 


alone declare the truſt, and give away the intereſt Thomas Norton 


had purchaſed. I think this is part of the ſame tranſaction. The 
deed-poll bears date the day after the leaſe. It is faid, I am ready 
* togive other ſecurity on delivering up of this.” Therefore it is 
plain, his intention was to deliver this, and not to keep it himſelf. 
I take it was delivered to Crop after the mortgage ; for though it is 
a fact capable of being proved, that this deed- poll was found among 
Richard Norton's papers, yet it is not proved, "Therefore I do 
not take it to be clear, that this was a private declaration. But 


ſuppoſe it was, if the leaſe had been for his own, Thomas Norton's, 


life, and for the life of a ſtranger, there would. be ſomething in the 
objection, that it could not be ſuppoſed that Thomas Norton would 
give ſo much for ſuch an intereſt ; but as it is for the life o. 
Thomas Norten's own fon, the objection falls; and it was natural 
for Richard Nortoz to inſiſt on, and for Thomas Norton to conſent 
to it. Therefore I think, from the nature of this tranſaction alto- 
ether, there is no ground to conſider this as a truſt- for Thomas 
ton. But as there is a declaration of truft by a proper perton, 

e I mutt. 
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Caſe 89. 


A term on truſt 
for a liſe; then 


to the beirs of tbe 


bedy of A. be- 
gotten, or to be 
begotten; by B. 
her huſband,and 
to their executors, 
ædeiniſtrators, 

ard ages; and 
for want of ſuch 


_ itfve, then over 


to C.; this is a 
good limitation 
over to C (a). 
S. C. 2. Atk. 89. 
S. C. Bar. C. 
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In tlie Court of Chancery. 


J muſt take it on that, and therefore can take Thomas Morton to he 
owner of this eſtate for his life only. As to the leaſe in 17 34, the 
eftate muſt go in the ſame channel; but whether he ſhall be con- 
ſidered as an incumbrancer for the fine is a conſideration ; 
therefore I cannot decree a performance of theſe articles. 

Then as to the next queſtion; on the croſs-bill, if my opinion is 
right; the plaintiff Robert Norton, as againft Thomas Norton, is 
entitled to have the deed-poll brought into court. But as againſt 


Crop it is objected he is a purchaſor; ĩt is not ſufficient that he is a 


purchaſor, but he muſt be a purchaſor aiſo without notice. On the 
articles he had notice; but on the mortgage he had not. It is 
material to me, that it does not appear that he had any legal eſtate; 
for the legal eſtate which was in Richard Norton is in his heir at 
law; for there is no ſurrender of that leaſe, and he is a truſtee for 
the perſon who has the right. I think; the deed-poll muſt be brought 


into court for the benefit of all parties. 


Hodſell againſt Buſſell. 
Lincoln's-Tnn- Hall, December 5, 1739. 


FP ARDWICEE, Lord Chancellor. Edward Buſſell being 

poſſeſſed of a term for fifty- nine years in reverſion, after the 
expiration of a prior term, by indenture, dated the twentieth day of 
January 17 31, aſſigned it to truſtecs, their executors and adminiſtra- 
tors, upon the following truſts: FIRST, In truſt to raiſe a ground 
rent to be paid to the chief landlord, and ſubject thereto, “ in truſt, 
« that the truſtees ſhall permit the defendant, Grace Buſſell, wife of 
« Edward Buſſell, to receive the rents and profits of the term of 
« fifty-nine years, for and towards her better ſupport and mainte- 
« nance, I ſbe ſhall ſo long live; and after her deceaſe, to the uſe 
« and bzhoof of Edward Buſſell the huſband for life; and after 
« the deceaſe of Grace and Edward, in truſt for the heirs of the 
« body of the wife begotten or to be begotten by Edward the 
& huſband, ard to their exccutors, adminiſtrators, and afhgns, for 
« and during the reſt and reſidue of the faid term; and for want 
« of ſuch iſſue, then in truſt for the ſeparate uſe of my wite's 
« daughter, Henrictta Hoaſeil (the plaintiff's wife), for life; 
4 and after her deceaſe, then to the uſe of -177!/;am and Edward, 
« ſons of the ſaid Henrietta Hodſell, their executcrs and admini- 
« ſtrators, for and during the relidue of the faid term.” 

Eaward Buſſell, the aſſignor, who created the term, is dead | 
without ever having iſſue by his wife, who furvived him, and is 
defendant before the Court. Henrietta Hodjell, the daughter, who 
has a remainder in this truſt-eſtate, together with her huſband and 


fon Eateard, have brought their bull againſt the widow and truſtees 


to have the deeds and writings relating to the leaſehold eſtate, and to 


(a) See Brooks v. Taylor, Moſeley, Dougl. 470. Marſh v. Marſh, 1. Pro. 
188. Stephens v. Stephens, Cafes T. T. C. C. 293. Knight 2. Ellis, 2. Bro. 
228. Sheffield v. Lord Orrery, 3. Alk. C. C. 570. Hockley v. Mawby, 3. Bro, 
287. Pelbam v. Gregory, 5. Brown's C. C. 82. Fearne Cont. Rem. 407. 
P. C. 435. Fornereau v. Fonnereau, x 


have 
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have the deed of truſt brought into court, to be ſecured for the HopsrLL | 
| benefit of all parties. again® , 


1 c : | BusS$ZLI.. 
The general queſtion is, Whether the plaintiffs are entitled to 

have a decree for ſecuring theſe deeds and writings ? and that 
depends upon the intereſt they have in the term. Againſt this 
intereſt claimed by plaintiffs, which is to have the benefit of this 
term after the death of Grace Bufſell, there now appearing no iſſue 
by her Jate huſband; the objection by defendant is, that the 
limitation to the plaintiff and fon is too remote, and what the law 
will not allow of in the cafe of a term for years, or truſt of a term: 
and two reaſons have been relied upon from thre deed and nature of 
cho, ED 8 | 

 Firsr, As this deed is penned, the whole truſt of the term is 
veſted in the defendant Grace Buſſell. But if that be not fo, yet, 
SECONDLY, That the truſt of the term is diſpoicd of in contingencies 
to the heirs of the body of Grace Buſſell, by Edward her huſband 
to be begotten ; and that if there had been ſuch heirs of the body, 
they would have taken the whole truſt of the term; and the event 
of there having been no ſuch iſſue of Grace Buſſell will not vary 
the caſe. "Theſe objections are made to ſhew, that the limitation 
over to the plaintiff is too remote. my | 
As to the firſt, I am of opinion, that the whole truſt of this term 
is not veſted in the defendant Grace 2 It appears, that the 
words © heirs of the body of Grace Buſſell begotten, or to be 
©« begotten, by Edward her late huſband,” are words of purchaſe, 
and a deſcription of the perſon, and not words of limitation. 


It was admitted on both fides, that the words © heirs of the The words Zire 

« body” or © iflue” may be words of purchaſe, and the authorities of che body, or 
in the Books make that extremely plain, according to the circum- Mme, though 
ſtances of the caſe ; and though the words' are 3 words of N 
limitation, yet they may be words of purchaſe. Archerꝰs Caſe (a) m 

is ſtrong to ch _ oft ; and in that cafe, to make the Par AF pon EN _ 
and have only an eſtate for life, the reſolution did not turn upon g. Ab. 28 
the words © heirs male of the body,” being in the ſingular number, — 3 ws 
but upon this, that the words of limitation. being, © to the next 

«heir male of A. and the heirs male of the body of ſuch heir male,” 

thoſe later words were ſuperadded to the firſt words. In the caſe 

of Lifle v. Grey (b), Sir Thomas Raymond further than that ; 

and though there is a difference in the Books, whether that 
judgment was affirmed in the exchequer-chamber ; yet Tracy, . 

Fuſtice, in the caſe of Legat v. Shewel (c), takes notice, that he 

oaked into the record, and found that it was affirmed. "Thoſe 

limitations are of eſtates of inheritance, and the laſt of them is in 8 


(a) 1. Co. 63. This was a deviſe to 114. 8. C. 2. Show. 6. S. C. 2. Atk. 
the next beir male of A. and the heirs 91. S. C. 1. Freem. 462. 
of the body of ſuch heir male. le) 1. Eq. Abr. 389. 394. 2. Vern. 

(6) Raym, 278. 302. 315. 2. Lev. 551. Rep. in Eq. 141. 1. Peer. Wms. 
223. S. C. Pollexf. 582. 8. C. 2. Jones, 87. * 4 
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Hoysrr.L the caſe of a deed. If in the caſe of eſtates of inheritance, in which 
, it is proper to admit of ſtrict limitations in tail, the words 4 heirs 
Nek. 4 male of the body” may be turned into, and conſidered as, words 
of purchaſe, and not limitation, it vill not be wondered at that, if in 

the caſe of a term for years (which do not properly receive a limita- 
tion in tail, in which words of limitation are not proper to be uſed), 

ſuch limitations have alſo been made, Several caſes were Cited, 

ui. Peacock d. Spooner (a), of which caſe I very lately, in the caſe 

of Villers u. Fillers (H, gave a particularaccount, which received 

different determinations, and there were great bh of opinions 

of the Judges, the appeal to the houſe of lords; but the decree 

was affirmed. "There are other caſes upon this queſtian : Daftord 

2. Goodman (c), Nel v. Webb (d), and Donn v. Merrifield (e); 

Dorn v Merri- but I cannot rely upon that laſt caſe as any authority. The limi- 


geld, at the tation was much like the preſent, viz. „ITEM, All other my 


— my res « leaſehold eſtates I deviſe to A. his executors, &c. to hold during 
” 3 - « the term for the following uſes: To Catherine Donn for life; 
though like the © then to his (the teſtator's] brother Fobn for life; then to ſuch 
gs rg &c. < perſon as Jabn ſhould marry ; and after her death (the wife of 


e Court gave « h, to the heirs of the body of my brother Zebn, their execu- 


cue. (cc tors and adminiftrators, with remainder over ;” and an iſſue was 


directed to try the validity of the deed, and not the conſtruction of 

the will; for upon that deed it was that the title and power of the 

teſtator to deviſe depended. It is probable, that as to the account 

given by the Counſel of the ſentiments of the Court, it was right; 

for if the Court had thought the limitations over had been bad, an 

iſſue would not have been directed, becauſe that would have been 

vain; and it is probable the Court might be inclined that the 

limitation over was good; but that is too flight for me to lay any 

weight upaen. „ „ bs 

b beſe caſes of truſts of terms for years are all grounded upon the 

apparent intention of the party, and conſtruction of the words 

favouring that intention. | 3 | 

The ohjection to this is by defendant, that theſe caſes arife either 

upon marriage-ſettlements pr wills ; and that in the cafe of wills, 

they are always to be conſtrued according to intention, but geeds 

receive a ſtrict conſtruction; but as to this conſtruction, the caſe of 

In deeds as well Lie v. Grey is an anſwer clearly; for that proves, that even in the 
a5 wills, where cafe of an ipheritance, and on a deed, if the intention appear to 


id appears that make the words * heirs of the body® to be words of purchale, and 


the werd Heir: : 7 
! te un. to conſtrain the Court to make that conſtructionęthen they ought 


mould be un- a Cy « 
derſtood as a to do it. As to the diſtinction between this caſe and thoſe that 


word of pur- ariſe upon marriage-provifions, there is more weight in that; but 

chate,'his Court there all the cafes cited before depended upon the intention of the 

hs ot party appearing upon the deed ; and if that was not the rule for the 
Court to ground themſelves, the foundation would fail. 


(a) 2. Vern. 43. 195. 2. Freem. (4) 1. Peer. Wms. 32. 
114. 1. Eq Abr. 362. | (e] 8. Viner. Abr. 222. 
(5) 2. Eq. Abr. 305. AR. | 
(c) 2. Vern. 362. Prec. Chan. 96. 
2. Freem. 228. | 
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In che caſes of voluntary ſettlements and terms for — n Wee 
truſt, if the intention appear, it ought to prevail; and there is gag 
no diff : Zust. 
no difference between that and marriage- ſettlements; but in „ 
the latter, the Court will ſometimes make a more favourable an 

ſtronger conſtruction to comply with the intention of the party, 

and to create a ground of contract, than they will in caſes of vq- 

luntary ſettlements. 


The queſtion is, Whether- the intention of the party, Koa A truſt dec. 
expreſſed by the words of this deed, requires this conſtruction, that the benefit + 


the words © heirs of the body, &c.” ſhould be conſtrued words of wel W. e 
purchaſe? And I think ee 

any one caſe upon terms for years that has been cited; and I ue, is of the 
think the words uſed here, declaring the truſt for the benefit af the fame import as 
wife, are of the ſame import as if it had been given to her « for E 
« her liſe only ;” for the words are in the firſt place © to permit ;,, g an, * 
« the defendant Grace Buſſeil to receive the rents and profits for NS * 
« 2nd during the ſaid term, for and towards the better ſupport and hife enl ne 
( maintenance, if fhe ſhould long live.“ It was admitted in the alter, 3 
argument, if the words had been © for her life only, that would irs, or ue, of 
have turned the words © heirs of her body” into words of purchaſe ; * #%dy ; here 
and this has been ſo adjudged in the caſe of a freehold eſtate. In _ we 2 
1. Vent. 231. a caſe was cited there, where the words were, © to nes: : OE 
J. S. et nonaliter, and to the heirs or ifſue of the 0 ;” and they conſtruction 
were held words of purchaſe. In the caſe of Backhouſe v. ſhall not be 
W:lls (a), the firſt limitation there being for life only turned the sumitted to en- 
ſubſequent words into words: of purchaſe, and could not be 1 _ 
conſtrued to enure by way of enlargement of the wards to the firſt worg _ ; 
taker, in contradiction to the word © only.” Here the words | 
« jf ſhe ſhall ſo long live” make it contingent, on condition 
that if ſhe live out the whole term ſhe ſhall have it, but if ſhe do not 
ſhe ſhall not: fo that theſe words are in the affirmative, and imply 

a negative. | 8 


The words that make this ſtranger than Daftord v. Geodman (hb) b. nord 2. 


7 
= 


or Peacock v. Spooner (c) are the words © to the heirs of her body, Goodman. 
< their executors, adminiſtrators, and aſſigns; which amount to ewe _ 
2 declaration, that the executors and adminiſtrators of the heirs of N 
the body ſhould take this term, and not her executors and admini- 

ſtrators, and amount to a declaration of the intention to veſt the 

whole property of the term in the manner as the words are uſed, 

viz. in the heirs of the body, their executors, and adminiſtrators,” 

and not in Grace Buſſell herſelf. And the addition of the words 

« their executors and adminiſtrators” proves, that it was not the 

party's intention that this term ſhould go to all the heirs of the body 

in ſucceſſion, ſo as to include all the heirs of the body for ever; 

but that it ſtrould veſt in ſome particular perſon, „„ | 


ft to 4 for 


(=) NM. % By. Ad Te (5) 2. Vern. 362. Prec. Chan. 96. 
> Ld. Ray. 1439. 2. Stra. 731. (c) 1. Eq. Abr. 352. 2. Freem. 114. 
T Mod. 261. ze. Mod. 186. Fort. 2. Yern. 43. 195. ES 5 
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Tis 


y it does, and that mare ſtrongly than the al flow : 


apes N — — rhe ter ot ITT 2m 1 moet ns hy” 


MES RS 


Ct 


5 
4 
1 
5 
; 
ö 
! 
? 5 
ö 
: 
f 
i 
5 


= _ In the Court of Chancery. 


; : ; 5 * 

The words b, The reaſon why the words © heirs of the body make a tail in 
& the bedy make freehold, or velt the whole property in the term, is from the 
js ce ES: preſumption of law, that it includes all the heirs for ever; but here 
whole property it is to go © to the heirs of the body, their executors-and adminj. 
in terms, from a & ſtrators: THEREFORE I THINK, the whole truſt of this term 
preſumption of js not veſted in Grace Buſſell, and that the words © heirs of her 
law, that it in- 4 body?” are not words of limitation but of purchaſe, and deſcriptive 


e a * of the perſon to take after her death. En 


waere a limta- The join is, that ſuppoſing heirs of the body 8 


8 
SITY 


tion ofa term is 


als Bee of che of purchaſe, yet the whole intereſt of the term would veſt in ſuch 

B., and che c- heirs of the body, in cafe there were ſuch, and conſequently that 

_ eutorsardedmini- the limitation over would be ſtill too remote ; for it is ſaid, where 
een o fes a limitation over in contingency is & to the heirs of the body,” or 

3 NY « to a firſt ſon, and the heirs ot his body, though that contingency 

en never happens, and there is never a ſon born, yet that the limitation 

| is too remote, and that let that event fall out how it will, it will not 

alter the law. | 51 : 


, T ſhall not conſider the caſes of Stanley v. Leigh (a), Clare u. 
Clare (b), Saberton v. Saberton (c), Gore v. Gore (d), and Gower 

v. Ereſvenor (e): whether a limitation over after a tail in contingency 

is good, where the contingency never happened or veſted, becauſe, 
upon the penning of this limitation over, there is no occaſion for it; 

for if the words © heirs of the body of Grace Bufſell, &c.” are 
words of purchaſe, then this is no limitation in tail ; for it is the 

fame as if a limitation had been © to her eldeſt fon by Edward 

&« Buſſell her huſband ; or in caſe of no fon, then to the daughters, 
« their executors and 2dminiſtrators,” _ N 5 


The whole truſt of the term is by theſæ words expreſsly limited 
eicher in the ſons or daughters that ſhould be heirs of the body; 
for the words © their executors and adminiſtrators” ſhew, that the 
intention was to veſt the whole truſt of the term in ſome particular 
perſon, and not that the truſt of the term ſhould go in ſucceſſion to 
the heirs of the body, If it is to veſt ina particular perſon, then at, 
the time of ſuch veſting it is impoſitble it ſhould go on, according to 
the expreſſion © from heir of the body to heir of the body, and to 
the executors, &c. to each heir of the body, therefore when 
there is a limitation © to the heirs of the body, their executors, 
* &c.” it muſt veſt in the firſt taker as much as if it had been a 
limitation © to a firſt fon, his executors and adminiſtrators ; or in 
e caſe of no ſon, then to the daughters, their executors and admini- 
« ſtrators. And if this be the conſtruction of theſe words, 
« Peits of the body, their executors and adminiſtrators,” conſidet 
then the effect of the ſubſequent words of the limitation over, via 
and for want of ſuch iſſue, then in truſt for Henrietta Hodjel, 
« Sc.“ If the former words © heirs of the body,” and the worls 
c“ for want of ſuch iſſue, will be the ſame as if it had been ſap, 


-* birt = en re r 
1 . \ inn: * + 7 , p Ts = 1 "x, ; . . 2 * 0 4 * 
N * 7 we. E . : 2 — 0 7 Lb 6 <P 7 F 2 8 7 1 3 5 n en 3 26 1 * 8 4 
. ul ls A GE WE I IT 18 * N * n n ge iy SET FS nn -n Feds, ay LEE. „ F ß 7 TE GRO FR oF Fs N a 

ö Hobs ES ads r B r * „ 448 £35 s Bt $a 9 n of; e TIRES + "IN Nr r I 2 F rs WF" 7 Ta + La 2 

5 2 IE; „ % ; 9 IA . 725 „ Ys AIG; EL T fu 3 15 2 2 n 5 * of 3 „ 2 E 3 "att a ag 2 e p Lo 4 5 n 8 = 2 
8 bY £5 1 2 2 A U 1 8 th) F 0b Mr x 2+ (0 CEA r * en r WE; wg bas WS CRE. it 3 22 r CODES, N * — ad 2 2 6; +5 this 
A 8 * DR 7 rn OE ſor * 7 * * * 3 4 R Nr * e att ren . : „ ES Ben res HA 
; , 4 7 : m * hug? 4 2 = 9 pad ove. be 2 « 4 4 2 4 "apron ; * - a Py e 4 SI > SIBLE 3 . 

. 1 A+ ſ * 4 12 +T% ber » 4 N F 0 7 - — dead "vs um i. in wt 5 N 

2 * 7 Wh, \ nnn 7 Nen : ee. - e 2 * - & > : 


1 5 1 - 
6G 2. 4 * * 
i 4 FT %SP 2 : — * * 
5 N i eg v Pd nal 3 e | 


{4) 2. Peer. Wms. 686. | (4) Ante, 4: 10. Mod. cox. 2. Pa. 
(5) C-trs Temp. Talb. 2x. Was. 28. 2. Stra. 358. 
I (e) Cafes Temp.-Talb. 55. 245. (e) Ear. Ch. Rep. 54. Poſt. 249. 
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te for want of ſons or daughters of Grace Buſſell, by Edward Herr 
i her huſband to be begotten” (for the words © ſuch iſſue” in the t. 
limitation over muſt receive the ſame conſtruction as the words | 
c heirs of the body; © as” uſed before for the word *ſuch*” confines 

the words to the ſame as the heirs of the body is); this is not too 

remote; for it muſt be known at the time of the death of the huſband, 

or nine months after, whether there will be any iſſue: and that 

brings it to the caſe of Gore v. Gore; and it is common with a 

caſe of a limitation of the truſt of a term to limit it to the firſt ſon, 

if there be one; and if there be not, then to the daughters; and if 

no daughters, to the exetutors or adminiſtrators of the father. 

Perhaps it may be objected, that this does not differ from the caſe 

bf a limitation to a firit ſon and the heirs of his body; which was the 

taſe of Stanley v. Leigh (a), Higgens v. Dowler (b), Clare v. 

Clare (r), and Saberten v. Saberton (d): but that objection will 

not hold, for the conſtruction differs from all thoſe cafes ; and in 

that caſe above the whole truſt of the term was contended to veſt 

in the firſt fon by conſtruction of law only to avoid a perpetuity; 

becauſe it was ſaid, that there was an intent to create an intail of a 

chattel ; but there is no ſuch intent, if the conſtruction I have 

put is right; for when the limitation is © to the heirs of the body; 

«heir executors and adminiſtrators, this muſt be the conſtruction, 

viz. to the firſt ſon, and if no ſon, then to the daughters, their 
executors and adminiſtrators. In the caſes put of the words 

« iflue” or © heirs of the body,” they are namina collefiva ; and. 

the words © for want of ſuch iflue” mean iſſue in inſnitum. In 

the preſent eaſe, it muſt mean heirs of the body born within a 
reaſonable time after the death of the huſband. Here' it is 

« heirs of the body” by expreſs words; in the other caſe, it is only 

by conſtruction of law. | 
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Therefore I think; the conftruQion that ariſes from the words; 

and the difference that ariſes in this from all the other caſes, makes 
it a plain caſe z and if ſo, the plaintiff muſt have theſe deeds - 
and wfitirigs. | | 


Decsx ee, That the plaintiff Henrietta Hodſell and Edward her 
ſon are entitled to the reverſion of ninety-nine years term after 
the deceaſe of the defendant Gr ace Buſſell, dere to the deed of 
the twentieth of January 1721 and I therefore decree; that the 
defendant do bring it before, and leave it with, THE MASTER. 


(a) 2. Peer. Wms. 6868. (e) Caſes T. T. 21. | | 
(%) 1: Salk, 156. 1. Peer. Wms. (4) Caſes T. T. 55. 243. 


35 


* 


\ 


Vor. IX, 7 R Newſtead 


6-0 9 
4 74 A. % 


So 

a 
. 

* ey * » 
* 
LN 
2 


32 45 
+= 
+ <2: 
Sa 
* 85 
8 
> 
5 
* 
.. . 2 
1 
4 
x 
bk 
. 
= 
— 
* Wc 
> z 5 
We. + 
8, 
<3 
Is. 8 
* . 
& * 
* 
3 24 
Wo 
3 
SY 
8 3 
J = 8 
= 
£1 
p 7 
1 
3 "Is; 
1 
. — 
- _ 1 
_ 
<2 
1 3 
r 
* K \ 
4 _ 
5 _ 
38% , 
- 7 = 

S - 

9 IF 1 

* 2 

2 jo 4 
1 2 
IL * 
0 3 
2 I? 
2 * 
WS % 
un + 
LEAD 7 
25 L 

2 . 

8 - 4 

Het * 

* * *. 3 

. < 

"> 

* * 2 * 5 * 

e : A 

FX = 32 

” 7 

8 

8  .- 4 * 

2 De] F - ? 

1 es 

Ho YN 

LE 7-2 

AF 4. 
2 1 
n * 4 

8 <4 
& > 

8 6 

25 L 

Ns * 

N . 
2 

E 

. - a 

* ” 

2 

E S 

— 

>*S N 
_— 
I>& 

$5 

> 2. — 

: 1 * 

_— 
_—— - 
r 
1 - 

p * xt 

- ITY 
3%; -.<N 
* 7 "8 
&- "1 
Is: 20) = 

i, 7: 
* 5 

8 , In 
2 5 — 
2 * 
3 
l WE 
= = > 
ME 

13 

5 » 

KY, - 

6 * 

% * 

8 48 4 1 
2 4 - 
-  — 4 
+," >; 

2 4 — 
— * 

"Ds I, 7 . 
- Sha 8 
2 > 1 7 
* — * 2 

— 4% os A 

Iv 5 
- So + 

= 2 

bs _ 5 * 

* * 1 D. 
3 

2 * J J 

1 

* 57 
E. * 5 ht 
—_— x £ 
1 N 
_ Y 
5 N OY 
_ g = 

"8x; +. 
bs : 

"3 be J 
ny 4 

k 2 y = 

1 

oo Ny 7 
yy 

bg. ö 

8 0 
3 
* 2 

rn,” 1 £7 

K 4 

Benn) & 

N. 7 
< * * 8 
* * 4 "7 

5 7 
8 d 
0G 
'- 2 7 

4 , 1 
1 8 

* L. 
ö 

5 5 * L * * 
2 2 * 
3 
1 
BR > : 
1 » 

: 8 7 
8 5 : 
> + b 

ST T 
, 7 

I'S 5 
FR, . 4 

> + 

75 g . 


422 yur "GO of 
CT TT ee, . 
. 1 . 


= * * 
"er er, * 0 
Ar. « ak A 13.6, <0 
2 4 XS IL 
. 
= 


+. ts 


Pix 
2 2 4 
413 

2 2 


_ wiſeof C. and to 


4 n che Court of Chancery. 
Caſe 90. | Newſtead againft Johnſon (a). 2 


| Tueſday, 15th July 1740. — 
A by willdire@s THE TESTATOR, William Lawſon, directed three thouſand 
aer | wg pounds out of his ſtock in trade to be laid out in lands to be 
3 . gang = ſettled to the uſe of his firſt fon in tail male, with remainders over; 
lands to be ſet. and as to all the reſt and reſidue of the joint ſtock and partnerſhip in 


tied io the uſe of trade, &c. he gave it to John Senior, his executors, adminiſtrators, 
his firſt fon in and aſſigns; and his will and deſire was, that Allen Johnſon, his 


| tail, and gave ſon-in- law, and he, agree to be partners, and enter into articles as 


the refidue of hi 5 Ho. 8 g . a 
ee 3 __ Counſel ſhould adviſe ; and as to his faid deviſe to John Senior, 


partnerſhip in he declared the fame to be in truſt only for his daughter, Elizabeth 
trade to B. his Jahnſon, for her ſole and ſeparate uſe during her life, and for ſuch 
executo:s, ad- Other uſes and purpoſes as ſhe ſhould appointby anydeed or writing 
e, pee in her life- time, or by her laſt will, notwithſtanding her coverture; 
8 Hat te and his will was, that the ſaid Allen Johnſon, his daughter's huſband; 
ſhould become ſhould have notaing to do with the ſame, or any part thereof, or 
partner with C. receive any part thereof, otherwiſe. than as joint partner. "Then 
but deelared the the tetator, after giving ſeveral directions about partnerſhip, makes 


in uuf d. > his daughter Elizabeth Johnſon ſole executrix. 


daughter the The teſtator afterwards died; and his debts and legacies being 

ones bs: id, there remained a large ſurplus, for an account of which the 
at her ſepa. r,? 5 

rate Cifpoſat, bill was brought, and that the executrix might be a truſtee of the 


_ notwithitand.ng ſame for the next of kin to the teſtator. 


her covert . 833 3 . 
3 een re MR. Brow x, for the Plaintif, inſiſted, thatit was a general rule, 


| faid daughter that the giving an executor a legacy prevented his faxing the 


fole exccuuix ; reſidue, and made him a truſtee for the next of the teſtator's kin; 
and there being that a deviſe in truſt of a ſeparate ſtock in the partnerſhip, ſo that 
no diſpoſition of the executrix's huſband ſhould not intermeddle, was not any 


the <fidue Ip £ * 8 X - 
it was pr. exception to that rule. Suppoſe a teitator gives a legacy to A. in 


' exx2», the truſt for B. and makes B. his executor, that legacy ſhall prevent 


daughter ſhould his taking the reſidue, notwithſtanding its being deviſed in truit, 


D f | 
take the refidue, for that makes no difference. 
notwithſtanding | 


the bequeſt to To which THE LORD CHANCELLOR agreed. 


her uſe; for that 


by this bequeſt Mx. NoEL and Ma. Murrar, for the defendants, anſwered, 


in truſt the tef- that although the diſtinction between a legacy given to an executor 
tator only ins ho was a relation tothe teſtator and an executor who was a ſtranger, 
OY” f 3 had been often over-ruled in the later cates ; yet that where a 
viel ein. legacy was given to the exeeutor, not expreſsly, but by being 
dent of her huſ excepted out of a deviſe to another perſon ; or where the legacy 
band, who he given to the executor anſwered any particular purpoſe, and was not 
. a pong inconſiſtent with his taking the reſidue; there it could not be preſumed 
ne WE T0303 that the teſtatotf meant to exclude him from it: Stabitur præſump- 


with his Wi. fe. | ; n a / 
20h] d 7 * . | aſe of ' Fo/ter 
S.C 2. Atk 45. £799 donec p: obetur in contrarium. | hey cited the caſe of Fi. 


S. C. Bas. C R. 


94. () NT, This caſe was takes fre the manuſcript of Ma. PIicREZIx G. 88. 


was intended only a truſtee. 


In the Court of Chancery. 


v. Rogers (b) was next; the next caſe was in 1709, of the Ducheſs 
of Beaufort, in the houſe of lords (c, where the decree-for a diſtri- 
bution was reverſed, and the ſurplus of the perſonal eſtate adjudged 


to the executrix. The next in time was  Feftcomb u. Jones (d), 


being about two years afterwards, and was determined upon the 
ſame reaſoning and diſtinctions; and Ball v. Smith (e), which 
is allowed in Prec. in Chan. 566. upon another ground. 


 Harowickt, Lord Chancellor. The caſes in regard to 


excluding executors from taking the ſurplus of the perſonal eſtate, 
by reaſon of the particular legacies before given to them, have 


been very various, and undergone different determinations, 
according to the different circumſtances and opinions and way of 


reaſoning of different perſons concerning them; and it is abſolutely 


impoſſible to reduce all thoſe caſes to any certain or general rule, 
without ſome contrariety between them. Burt I think the preſent 


Thelaw is clear, that where a man makes his will, and an 


executor, it is a gift in law of all his perſonal eſtate to him; fo is the 


rule of the eccleſiaſtical court. Therefore it is, that where a ſuit 


is brought in ſuch caſe for a diſtribution of the re/zduum undiſpoſed 
of by the will, this Court will prohibit them from proceeding in 


ſuch ſuit, becauſe they are bound to give the ſurplus to the execu- 
tor; and this Court interpoſes upon a ſuppoled truſt in the execu- 


tor, of which that court has no cognizance. And I remember 
ſome caſes, one at the latter end of Queen Anne's time, and another 
ſince, anda third when I fat as Chief Juſtice at the King's Bench, 
where ſuch prohibitions have gone; ſo that the ground upon which 


executors have been in any caſes compelled to diitribute the ſurplus, 


has been certain circumſtances in equity which have induced a 
violent preſumption that amounts to evidence that the executor 


The firſt caſe was that of Foſter v. Munt, where it was firſt ſent 


243 


. Munt (0 71 the firſt ads in point of time . the caſe of Griffiths NewsTEAD 


againſt 


Jonxson. 


cale a very plain one, that the executrix here ſhould not be excluded 
from the ſurplus. 


to the maſter to enquire, what the ſurplus amouated to; and 1 


have heard, that that aroſe in a great meaſure from an ill opinion 
which my LoRD JEFFRIES had conceived of the executors beha- 


viour in obtaining the will; and it being reported to amount to 


five thouſand pounds, he thought it was abſurd to ſay, that the 
teſtator would have given the executor ſo ſmall a legacy as ten 
pounds for his care and pains, if he had meant at the ſame time to 


give him the ſurplus ; but there was no particular evidence of any 


fraud in that caſe, but only ſuch a general charge in the bi; ſo 


that the decree was founded wholly on that fingle point (/). 


(a) 1. Vern. 473. S. C. 1. Eq. Ab. 243. (d) 1. Eq. Abr. 245. 
(5) Prec. Ch. 23 1. S. C. 1. Eq. Ab 245. fe) a. Veen. ,, | 
(e) 2. Vern. 648. S. C. 1. Peer. G) See Frec. in Chan. 567. 

Wms. 114. | 


R 2 | From 
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244 In the Court of Chancery. 
Newerras From that time it was taken, that where a legacy was given t 
Bug an executor for his © care and trouble,” without any diſpoſition of 
the ſurplus, he ſhould be conſidered as a truſtee; and that was 
founded upon good reaſon, for ſuch a legacy © for care and pains” 
was a plain declaration of the teſtator's intention, that as to the 
reſt, the executor ſhould not take it to his own ule ; for it would 
be ridiculous to ſuppoſe, that the teſtator ſhould give him a ſmall 
legacy for his trouble in managing an eſtate for himſelf (a). 


Chan. Preced. Afterwards the Court went further on the like kindof reaſoning, 
a Lo and held, that where a particular legacy was given to the executor 
| generally, without faying © for care and pains,“ even this would 
exctude him from the ſurplus, becauſe of the abſurdity, as no doubt 
there would be, in giving him ſome and giving him all ; from 
whence the Court raiſed an implication, that ſince the teſtator had 
iven him a part, he never intended him the whole: and this point 
iS now eftablithed, though it was at firſt objected, that the particular 
legacy might be owing to a doubt of the teſtator that the whole 
_ perſonal eſtate might not prove more than ſufficient to pay all the 
Tegacies, in which cafe the executor would not take a ſhilling; 
for which reaſon, the teſtator might be unwilling to leave him to 
the chance of the ſurplus, but would fecure ſomething to him by a 
particular legacy, and then, in caſe of a deficiency, he would abate 
only in proportion. However, this point has been now long 
eſtabliſhed, and is not to be controverted by fuch an argument, 
And I remember in the caſe of Farrington v. Keetly (that is the 
true name of the cafe, and not Farrington v. Knightly (b)), Loxp 
MEACCLESFIELD faid, that he had conſulted with Mr. Vernon, 
who had then left the Bar, who told him, that he did not trouble 
himſelf with taking notes of modern reſolutions upon this point, 
becauſe he looked upon it to be as plain and ſettled as that an eſtate 
to a man in fee ſhould deſcend to àa man and his heirs. Other 
caſes have been determined in favour of the next of kin, upon the 
circumſtances of proximity of blood; but theſe diſtinctions have 
been over-ruled in latter caſes ; particularly in the cafe of Lay 
Grazville v. the Ducheſs of Beaufort (c), becauſe that reaſoning 
night produce great uncertainty. For if that diſtinction was to be 
admitted, then a diſtinction would ariſe as to thoſe of the neareſt 
degree of kindred and thoſe who are more remote; and if the 
teſtator's intent was to depend on ſuch circumſtances, it would 
bear a very uncertain conſtruction. However, in the caſe of Ball 
v. Smith (d), LoxD HARcoukr did allow of this reaſoning inthe 
caſe of a wife, it being after the reverſal in the houſe of lords of 
the decree in the Ducheſs of Beaufort's Caſe, upon which he founded 
his «pinion. In that caſe, one of my Loxpd HarxcourT's reaſons 
was, that the particular legacy given by the huſband to the wife 
was only of what was her own before, and which ſhe had as 


(a) See Davers v. Dewers, 3. Peer. (5) Prec. in Ch. 566. 8 
Wms. 43. - Joſlin v. Brewitt, Bund. (c) 1. Peer. Wms. 115. 8. C. 
112. Southcote v. Watſon, 3. Ack. 2. Vern. 648 ; ; 
225. Andrews v. Clark, 2. Vezey, 162. (4) 2. Vern. 675. : 
| | | exccutrix 


In the Court of Chancery. _ - 245 


executrix from her firſt huſband. But that reaſon would hardly NzwsTzap 
ſupport the determination, becauſe whatever ſhe had before the _ 

marriage became the abſolute property of the huſband by the FE 
marriage, and conſequently was as much a gift from the huſband 

to the wife by his will as if it had been of any other part of his 

eſtate. However, I ſuppoſe the Court might make uſe of that 

point in order to difference it from the Caſe of the Ducheſs of 

Beaufort, where THE CHANCELLOR diſallowed the argument of 


proximity of blood: ſo that theſe diſtinctions, and the notion of Proximiry of ' 


proximity of blood and heres ab inte/tata as to a reſiduum undiſpoſed d no argu- 


ment to entitle 


of, have not-prevailed Ca). I mention theſe things to lay them 

out of the caſe ; for the ground of my PW . is, x this ee wg 
legacy is given to a wife of ſtock in trade, in truſt for her ſeparate poſed of, where 
uſe, and under very particular circumſtances, Upon the nature of he has an expreſz 
this legacy, I AM OF OPINION, that it comes expreſsly within the legacy that by 
reaſoning of the caſes of Grihtb v. Rogers (5), and of Lady eee e 
ECranville v. Ducheſs of Beaufort, both of which were determined exclude hm 
before that diſtinction made by LoRD Harcourt, in Ball v. from ſuch re- 


Smith (c), was introduced. In the firit of thoſe caſes, the teſtator due. 


made his wife executrix, and gave to another all his books, except A legacy to an 


ten ſuch as his wife ſhould chuſe, as plays, romances, ſermons, but executor in na- 

not law-books ; and the queſtion was, Whether this was ſuch a ture of an ex- 

legacy as would exclude her from the ſurplus of the other perſonal Mb Wen. 

eſtate? And the Court held, that it would not, it being no deviſe hom che N 

to her, but only an exception out of a gift to another; and upon due, | 
this the caſe of Lady Granville v. Ducheſs of Beaufort was founded. 

There the Duke of Beaufort deviſed the uſe of his table-plate to 

the Ducheſs for life, and after her death to the Marquis his grand- 

ſon, and made the Ducheſs executrix ; and THE LORD CHAN- 

CELLOR held, that ſhe was only a truſtee for the ſurplus ; but it 

appears by MR. VERrNoNn's report, that my Lon p CowePer 

himſelf was apprehenſive that this decree would not be final; 

and he admits, that the argument of the deviſe operating only in 

nature of an exception was the ſtrongeſt exception, though on the 

ſtrength of the former authorities he decreed againſt the Ducheſs ; 

but upon appeal, that decree was reverſed in the houſe of lords the 

twelfth of December 1715, and the ſurplus given to the Ducheſs, 

It is very difficult to come at the particular reaſons upon which the 

determinations by the houſe of lords are founded, becauſe they are 

an aſſembly wherein a great many declare no reaſon for their opi- 

nion ; but I have looked into the printed caſe, and in the appellant's 

caſe I find this diſtinction very ſtrongly relied on, that the gift of 

the plate to the Ducheſs for lite did not carry ſuch an implication, 

that the teſtator meant thereby to exclude her from the reſidue, 

for the legacy is only by way of exception ; and if he had meant 

otherwiſe, he would have given her the plate abſolutely, and not 

barely the uſe of it, and, after her death to his grandſon, And this 


| (a) See Randal v. Bookey, 2. Vern. (6) Prec. in Chan. 231, S. C. 1. Ed · 
425. Martin v. Rebowe, 1. Brown's Abr. 245 _ 
(e) 2. Vern. 675. 


C. C. 154. | | 
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caſe is there put: Suppoſe the Duke had deviſed the plate to ths 
Marguis after his wife's death, ſhe would have had the uſe of it in 
the mean time, and yet it cannot have excluded her from the 
reſidue ; and it was faid, there was the ſame reaſon why it ſhould 
not in that caſe. The printed caſe, indeed, contains other reaſons, 
which are mentioned in Mr. Peere Williams and YVernon's Reports, 
on the parol evidence and hearſay of the drawer of the will, who 
was dead; but they were not regarded. Beſides this printed caſe, 
I have heard fome lards, who joined in giving that judgment, 
mention this as the reaſon ; and I have heard it mentioned likewiſe 
as a reaſon in this court; and I think it a very ſolid one. 


Then THE QUESTION will be, Whether this truſt-legacy 
comes within the reaſon of the two former cafes? And! amor 


| OPINION it does, becauſe the general reaſon of the Ducheſs of 


Beaufort's Caſe was, that the gift of the plate to her for life was 
conſiſtent with the teſtator's intention to give the ſurplus to her, 
by virtue of his making her executrix. Here the intent of the 
teſtator is manifeſt ; he gives the particular legacy in truſt for the 
wife, who was his daughter, becauſe otherwiſe it would haye paſſed 
to the huſband as his abſolute property ; for though upon her death 
it would have paſſed from her to the adminiſtrator de Bonis non, 
yet the huſband would have it in point of property and intereſt, as 
he would be entitled to it after.the debts and legacies were paid 
out of the alſets ; which reaſon does not extend to the refiduum, 
for that it does not; but he intended, the huſband ſhould have that 
as well as his daughter, and no implication can ariſe upon a will 
but by a neceſſary conſtruction. If ſo, the teſtator had no occaſion 
to make an expreſs deviſe of that in truſt, as he did of the other. 


It was faid, that a particular legacy given in truſt for an 
executor will haye the ſame effect in point of law, and bar him of 
the reſiduum, as much as if the legal intereſt of the legacy were 
piven him ; and that is certainly true, becauſe it implies nothing 


which makes any difference between ſuch a deviſe in truſt and an 


abſolute one; but, as I ſaid before, here was a particular reafon 
why this legacy was expreſsly given in truſt, for the huſband could 
not have been otherwiſe excluded; and it is, that the truſtee may 
enter into partnerſhip with the ſon, and he is to improve the ſtock 
for the ſeparate uſe and benefit of the wife, which prevents the 
common implication, that the re//duwum ſhould not paſs. And this 
diſtinguiſhes it from the caſe of Millis u. Brady (a), laſt Term, 
before THE MASTER OF THE ROLLS at Heſiminſler: There the 
teſtator gave the ſurplus of his perſonal eſtate to his daughter for 
life, whom he made executrix, and gave ane moiety over to 
another perſon ; the queſtion was, Whether this gift of the ſurplus 


for life to the daughter, with a moiety over, was ſufficient to 


exclude ber from taking the ſurplus as executrix? And THE 


MASTER oF THE ROLLs held, it was ſufficient to bar her; 


r te Cocke, thee the Tepucy, hoing: wider 
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2 reſttiction, might be extended to exclude the gift of the moiety Wt 1 | 
to the ſtranger. I do not know upon what grounds THE MASTER J . 
or THE RQLLs made his decree ; but I ſhould have founded my a 
opinion in that caſe upon its being a particular intereſt given to her _—_ 37 
for life, which implies a negative of any other intereſt greater than Grate 
for her life. But here is no ſuch circumſtance in the preſent caſe, Hucheſs of 
there being no expreſs deviſe of the ręſiduum, even for life, to the Beaufort 5 for 


daugh 3 that is a gift for 


| life, and yet not 
TEREREFORE I THINK, there is no ground to make the executrix excluded from 


account for the ſurplys ; and as to that the bill muſt be diſmiſſed. the een 
Sterling agninſt Penlington. Caſe 91. 
Liucoln's-Inn-Hall, 25th February 1729. 


| A UPON the death of her huſband entered, and was ſeiſed in fee 
4+ as tenant in common of one fourth part of an eſtate; and was 


A. on her huſ- 
band's death en- 
tered, and was 


likewiſe tenant in doter of one other fourth part, being a third part ſeiſed in fee of 


of the remaining three-fourths ; and as to the other motety of the —— 
whole eſtate, ſhe was ſeiſed as guardian in ſocage to her fon. The = _— 3 -_= _ 
ſon wentabroad, and died under age; upon which his _ 3 eee 
intitled; and then the mother was guardian in ſocage to her. TI he 2nd . 
daughter married and died under age. But before her death a bill ſocage to her ſon 
was brought by the huſband and wife for an account of the rents of the remaining 
a D ; q dP let the daughter Poicty. The ſon 
and profits ; which the mother refuſed to give, or let th Sed ahead; by 
occupy, imagining the ſon to be then alive. By the decree, ng "wiz 1d ae. 
count was direCted, with a reſeryation af liberty to apply for further ter became inti- 
directions. The plaintiff and his wife lixewiſe brought e eject- tied; B. mar- 
; ; and upon the reſerva- ries, and ſhe and 

2 againſt the mother, and recovered; and upon the her huſband 
don 7 bring a bill for an 
Tu QUESTION was, Whether, the mother receiving the profits account and an 
4 et ae as 21 dian in ſocage, there was ſuch a Jectment at 
and continuing in poſſeſſion as guardian in ſocage, Id . Anaccount 
leiſin of the daughter of this eſtate during the coverture as Would . decrec 45 


entitle the huſband to be tenant by the curtſy? | after which B. 
3 E | 'L 14 8 dies: and the 
For THE PLAINTIFF were Cited, Cro. Fac. 475. Salt. 285. queſtion was, 


2. Cr. 190. Moor, 59. 4. C. 37 374 Carter, 176. and ir B. had ſuch a 


2 ſeifin as to give 
Plowd. 536. her huſband a 


HAN DwIckE, Lord Chancellor. I had at firſt a doubt, whether right of tenant 
the huſband could be a tenant by the curteſy or not; but now I think by 5 2 ? 
he is ſo, both in law and in equity. As to the point, whether an An ecreee 


| Ns. . that ſhe had, for 
ejectment, and a canfeſſion of leaſe, entry, and ouſter, is a ſufficient that the ſeifin of 


entry to make ſ2iſin in deed, and ſo the huſband ##nant by the curte/y the mother as 


after the wife's death, it is not neceflary to be determined at guardian was a 


preſent ; but if it were, I ſhould think it is not a ſufficient entry to —_— the 
make him tenant by the curteſy. There have been many reſolution, er. EW 
Lonp CxancrLiron ſaid, that an ejectment without confeſſion of leaſe, entry, and ouſter, would not 


make a ſeiſin ſuſfic:ent to give the huſband ſuch a title. —S, C. 2. Eq. Abr. 730. S. C. 7. Viner, 149. 
S. C. 14. Vmer, 312. | . 
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a * ED 
STERLING With regard to the force and effect of an entry by ejectment; and 
at a meeting of all the Judges, in HoLT's time, in the third year 
s determined, that a confeſſion of leaſe, entry, 
and ouſter, or delivering an ejectment, will be a ſufficient entry 
for non-payment of rent. But they ſaid, they ſhould not have gone 
An eje&ment ſo far, had it not been for the former reſolutions to that effect. 
_—_—— they held, it would not be a good actual entry to avoid a fine, 
ters eee or the ſtatute of Limitations, unleſs upon a proceeding in the ſame 
further proceed. action on that ejectment; but in another action after the twenty 
Ing, not ſuch an Years it would not, This is a ſtrong determination, that deliverin 
atual entry as an ejectment, or the rule for confeſſion of leaſe, entry, and ouſter 


— villdeſufficient;. not ſufficient to make an actual entry (a), and therefore that 


ane, it would not make ſuch a ſeifin in deed as will make the huſband 
Limitations. Zenant by the curteſy ; but he ought to have made an actual entry 
* '-* * after the death of his wife (6). > | 
But upon other reaſons I am of opinion, that the huſband in this 
caſe ought to be tenant by the curtefy, © | © 

Upon THE FIRST PQINT, that the entry of the mother as 
tenant in common of one fourth part would be a ſufficient entry of 
the daughter during the coverture to make her huſband tenant by 
the curteſy ; it is true, as ſaid by Hob. 120. that a tenant in 
common may enter three different ways: by claiming and receiving 
the profits for himſelf and companion, which is the moſt clear ; 
or by claiming the whole for himſelf only, but that is not an actual 
entry for the other, but to his excluſion ; or he may enter 
generally, and that ſhall be adjudged for himſelf and companion, 
— all general entries muſt be conſtrued according to the right 
of the caſe. The father died; the mother entered, and was ſeiſed 

of one fourth part as tenant in common, of another fourth as tenan 
in deter, and as to the other moiety as guardian in ſocage to her 
ſon ; and that was. the ſeiſin of the ſon ; and fo the continued 
during the ſon's life. It is ſaid, notwithſtanding, that ſhe holding 
over after the death of the fon is an excluſion of the daughter, 
becauſe ſhe refuſed to let her enter, or to account for the profits; 
but that was not claiming for herſelf, but inſiſting her ſon was 
living; which was a miſtake in fact, he being then dead. At 
common law, an action of account would not lie by one tenant in 
common againſt his companion, unleſs he had made himi his bailiff; 
and ſo is Loxn, CoKE : and that was the occaſion cf 3. & 4. Anne, 
c. 18. by which the law is altered, and an action given generally to 
one tenant in common againſt the other; and therefore one tenant in 
common cannot enter in ſuch manner as to exclude his companion, 
but by expreſs words, becauſe then the action of account will lie 
againſt him by that act, and then this muſt be a ſeiſin of both; 
for an action of account will not lie by one tenant in common 


25 againſt another, unleſs he has been in poſſeſſion, for ſince this act 
ons of parliament there muſt be an actual ouſter: but the mother 


() See Berrington v. Parkhurſt, Stra. 1397. Gocdright v. Cator, Dougl. 486. 
1083. S. C. Andr. 12 5. S. C. 4. Bro. Jenkins v. Pritchard, 2. Wilf. 45. 
ed. 353. Oates v. Brydon, 3. Burr. + (5) See Fitchet v. Adams, 2. Stra 1128. 
3 * 3 . 5 „ 7 6 Es 1 8 admits 


7 
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admits herſelf to be tenant in common with ſomebody ; therefore Turm 
ic is reſted only upon this, that the poſſeſſion of the mother was a 
ſufficient ſeiſin of the daughter during the coverture. But it 
| appearing the ſon died in 1727, and the daughter then an infant, 
and did not marry till four years after, that ſhews the mother was 
ſeiſed as tenant in common with her daughter as to a fourth party 
and as to the other moiety ſhe was ſeiſed as guardian to her 
daughter; for the law will adjudge it, that ſhe received the profits 
as guardian to her daughter, and that will be the ſeiſin of the 
daughter; for let her be in poſſeſſion in any way whatſoeyer, the 
law will conſider her as guardian to her daughter: if fo, the 
daughter marries, and her declarations afterwards will ſignify 
nothing; for if there be any ſeiſin of the wife during the coverture, 
the diſſeiſin afterwards will not vary the caſe, if ſhe was ever 
actually ſeiſed; for notwithſtanding ſhe is diſſeiſed afterwards, the 
huſband will be :enant by the curteſy, becauſe the ſeiſin of the wife 
during the coverture is what gave him the title, Thus it is at law, 
and in this court it is ſtronger. The huſband and wife bring a 
bill againſt the mother, and there is a decree to account for the 
profits accrued during the wife's life, with a reſervation for further 
directions; which proves that the wife was ſeiſed; for if ſhe had 
not been by law ſeiſed, they could be entitled to no account, 
And upon this reſervation I am bound to proceed upon the ſame 
principles as that decree ; and if I am to adjudge the ſhare of the 
profits of the land accrued, due in the life-time of the wife, ta 
belong to the huſband, it would be an abſurdity if I did not likewiſe 
adjudge the fame land itſelf to belong to the huſband, and that he 
ſhould be tenant by the curteſy after the wife's death; for it would 
þe contradicting the decree in terms. | | 
Tugnzpors I f the hylband | ay of enoents. 


vos 
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Gower againft Groſvenor and Piggot {a). Caſe 92. 
Trinity Term, 13. & 14. Geo. 2. In Chancery. 


GIR THOMAS GROSVENOR gave by will to his niece, the 4. deviſes his 
O plaintiff, ſeveral legacies, who brings this bill to have them 5 
ſecured; and Sir Thomas not having left ſufficient aſſets exclu- ſor hie; then 
ſwely, )) . | to truſtees to 
| ö | ö preſerve contin- 
gent remainders; remainder for his firſt and other ſons in tail, with power to make jointure ; endif 
bis ſaid brother had no ſen er if he had ard ſuch ſon died wvithout iſſue male, then to C. and his firſt and other 
ſons in like manner; and willed, that Bis plate, jewels, Ec. ſbould go ts the beirs male of the family 
{x-frwely, as bis real eftate is ſettled, as much as they could ty law. B. died, having no ſon, and the 

imitation to C. held to be good by way of executory deviſe (4). —S. C. Bar. C. R. 54. 8. C. a. Eq 
Abr. 327. 2. Vezey, 188. 3. Ack. 288. 3. Term N | 


(a) This cafe was taken from the (2) See the coals of Hodſell v. Buſt, 
manuſcript. of Ma. SuorT, © ante, 236. | nr Iona | 


Ts 
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Gowen Tut QUESTION was, Whether certain jewels and plate, &ec, 
n which Sir Thomas was entitled to under the will of Sir Richard 
GaosvrNor. = * enor ſhould be taken to be part of his perſonal eſtate ? 


SN PrGG6OT. 


Hax DwWIckE, Lord Chancellor. Limitations of perſonal eſtates? 
whereby they are to deſcend in the ſame manner as real ones, are 
very common, and are with great reaſon allowed when they are not 
contrary to law; but diſpoſitions of this nature, as well as others, 
muſt be ſubject to the rules of law, and if inconſiſtent with them 
cannot be valid. I ſhall conſider the dlauſe in the will of Sir 
Richard Grefvenor upon which this queſtion ariſes in two git q 
the one, as it relates to the precedent limitations of the real eſtate; 
the other, as a directory cla: ſe to the executors. Sir Richard having 
an intention to ſettle his real eſtate, and to limit part of his perſona} _ 
eſtate together with it, as far as the law would permit, makes his 
will, and deviſes his real eftate to Sir Thomas Groſvenor his 
brother for life; remainder to Rebert Piggot and his heirs, to 
ſupport contingent remainders; and after his faid brother's 
deceaſe, for his firſt and other ſons in tail, with liberty to make a 
jJointure ; © and if his faid brother has no fon, or if he has, and ſuch 
« fon dies without ifſue male, then to Sir Robert Greſuenor and 
* his firſt and other ſons in the ſame manner, ITEM, his will was, 
& that his plate, jewels, library of books, and furniture of hig 
de manſion-houſe, at, &c. and alſo of his dwelling-houſe at Veſt- 
« min/ter, ſhould go to the heirs male of the family ſucceſſively, 
F as his real eſtate is ſettled, as much as they can by law.” 


This laſt clauſe muſt be conſidered as including every part of the 
limitation of the real eſtate, except that to truſtees; and the ſame 
cConſtruction muſt be made as would have been if it had been in fo 
many words, « My will is, that my plate, &c. ſhall. go to 
e Sir Thomas for life, and then to his firſt and other ſons in tail 
« male; remainder to Sir Robert for life, and then to his firſt and 
5 other ſons in tail male. | 
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It is urged, that although Sir Thomas never had a ſon, yet the limi- 
tation cf the perſonal eſtate to Sir Robert is void, for the not happen- 
ing of the contingency will not alter the caſe; and the remainder of 

a a perſonal thing after ſuch a limitation of it as would make an eſtate- 

tail in the caſe of a real eſtate, is void, Since Manning”: Caſe (a) 
and Lampet's Caſe (b), the Courts have carried executory deviſes 
much further, and have held them good even after a contingent 
eſtate tail that never veſted. And 1 cannot but think there is a 
a great difference in the reaſon of the thing between an executory 
| deviſe after an eſtate- tail contingent and a veſted eſtate-tail. In 

the latter caſe, no event that happens can make it goed, as a deviſe 

to A. in tail, remainder over, for there is no contingency, but the 

limitation over is upon facts that are certain. In the former caſe, 

tae limitation over depends upon the happening of the contingency; 


1 N 
© Sls dialer a; 


(a) 8. Co. 94. | () 19. Co. 46. 
5 as 
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a5 where there is a deviſe to A. for life, remainder to 4.'s firſt fon Oowas 
in tail; in which caſe, before the ſtatute of 10. & 11. Will. 3. c. 14. © SF 
a poſthumous ſon of A. could not have taken. So if a tenant in fee Aur 
deviſe to A. and his heirs; and if he die without iſſue in the life 1 | | ; 
B. then to B. and his heirs ; if A. dies without iflue in the life of 

B. the remainder is good; if not, it is void. The happening or 

not happening of the contingencies in theſe caſes makes the 
limitations good or bad; and great violence would be done to the 

intention of the teſtator if it ſhould be otherwiſe. The words upon 

which the preſent queſtion depends take in two contingencies : the 

one is, “if Sir Thomas has no ſon;“ the other, “if Sir Themas has 

«a ſon, and ſuch ſon dies without iſſue male.” And the words taki 

in theſe two contingencies, the determination, as I have before 

- faid, muſt be the ſame as if they had been expreſſed, for what is 
neceſſarily implied is as expreſſed; and then the firſt limitation 

over will undoubtedly be good. So is the caſe of Lodington v. 

Kime (a), where there was a deviſe to A. for life; and in caſe he 

has any iſſue male, then to fuch iſſue male and his heirs for ever; 

and if he die without iſſue male, then to B. and his heirs for ever; 

and this is but making the deyiſe good by an event clearly within 

the intent of the teſtator. 1765 


The old caſes go a great way in denying this doctrine; and it is 
true my Loxn TaLBoT thought otherwiſe in a caſe that came 
before him (3). The caſes of Backhous v. Wells (c) and aaa 
v. Burgeſs (d) are the two oldeſt. The firſt was, A limitation of a 
term to a man for life; remainder to his firſt and other ſons in tail; 
and for default of ſuch iſſue, remainder over: the other was, A term 
limited in juſt the ſame manner; and the remainders were held 
yoid, though there was a default of iſſue. Lord NoTTiINGHam 
gives the ſame reaſons for both theſe reſolutions in different words : 
The firſt, he ſays, looks like a perpetuity, and the ſecond has the 
proſpect of a 0 e <, which I muſt ſay, as LoD VAUCHAN 
does in a particular caſe, I think is a very ſpongy reaſon, and ſuch 
2 one as I can by no means come into; foris it enough to ſet aſide 
a diſpoſition, that it looks like a perpetuity, though it is not really 
one? LoRD NoTTINGHAM did not confider the double contin- 
gency neceſſarily employed; for in both caſes, though the limita- 
tion over upon contingency would haye been void, yet upon the 
other it was good. LoRD CowPER, upon the demurrer in the 
caſe of Higgins v. Dowler (e), gave his opinion, that, the contin 
gency not happening, the deviſe over was good; but this is not to 
be taken as à judicial determination. The caſe of Vacbel v. 
Vachel (J)] is very material in the preſent queſtion, It was a 


(a) Salk. 224. ((d) 1. Mod. 124. Pollexf. 40. 
(5) Ruzre, If this was not the caſe Finch C. R. 91. 1. Chan. Caſes, 229. 
of Clare v. Clare, May 17344. (e) Salk. 156. 2. Vern. 600. 1. Peer. 


(c) 1. Eq. Abr. 184. 2. Ld. Ray. Wms. 98. : 
7439. 2. Stra. 731. 8. Mod. 261. (f) 1. Eq Abr. 361. 2. Chan. Rep. 
10. Mod, 186, Fort. 459. Gilb. Rep. 151. 1. Chan. Caſes, 129. | 
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In the Court of Chancery: 


deviſe of the uſe of ſeveral paintings, books, &c. to teſtator's 
wife for life; and my will is, & that if ſhe be with child of a ſon, 
« that then after her deceaſe the fame paintings, &c. ſhall be left 
« and come to the fame fon ; but if my wife be not with child of 
&« a ſon, or if the ſame ſon ſhall die without iſſue male of his body, 
then my will is, that all my faid paintings, &c. after the deceaſe 


& of my faid wife and death of fuch fon as my wife is now with 


c child of, ſhall come and remain to the uſe of Thomas Vachell x” 
and upon advice with the Judges, and being aſſiſted by two of 
them, THE LoRD KEEPER, with THE JuDGEs, were of opinion, 
that the deviſe to Thomas Vachel!l was good in law, the contingencies 
upon which it was made. never happening. The not happening of 
the contingency is likewiſe given as the only reaſon for the deter- 
mination in Mood v. Saunders (a) and the Duke of Norfilt's 
Caſe (b) ; which reſolutions ſtrongly ſupport the extrajudicial 
opinion, if you will, of my LoxDd CowPytr. I do not think the 
words, & and if neither of them leave iſſue, &c.” were much relied 
on in the cafe of Saberton v. Saberton (ci, though I cannot 
certainly fay fo ; for the Judges, upon a reference to them, do not 


certify their reaſons, and I have not had an opportunity to enquire 


Perfonaltylimit 
ed to H. for life, 


into them. In the caſe of Forth v. Chapman (d), indeed, theſe 
words were much relied on; but there was no limitation to the 
heirs male. I have mentioned the general reaſon which weighs 
with me; but there is no occaſion at preſent for me to determine 
this ſo litigated a point, for there are other words in this will that 
exempt me from that neceſſity, viz. © as much as by law they 
« can ;”* by which words the teſtator has cleared himſelf. of all 
ſuſpicion of having deſigned a perpetuity, the true conftruQion of 
which is as far as by the common law of this kingdom and the rules 
ofthis court they can. Now he might have limited this perſonalty 


then to his firſt do Sir Themas for life, then to his firſt ſon in tail, and if he has na 


fon in tail; if he 
has none ſuch 
TEMainder-QVeET 
good. 

2. Mod. 289. 


1. Vern. 235. 


S. C. Swyn. 187. 


1. Pollexf. 223. 


ſuch, remainder over, or until ſuch ſon come of age, and then to 
him and his heirs, and if he die before he come of age remainder 
over, which the common courſe of conveyancing proves; and ſo 


are the caſes of Taylor v. Biddal (e) and Maſſenburgh v. Ab (). 


SECONDLY, This general clauſe in the will of Sir Richard 
Grofvenor is to be conſidered as directory; for here is no expreſs 
gift, but a general deelaration only. Indeed, if he had faid, my 
& will is, that ſuch a one ſhall have my pictures, &c.“ this had been 
an abſolute deviſe; but theſe things veſted in the executors; and 
I think, the legal property muſt be conſtrued to be in them ; fa 
that Sir Thomas Groſvenor had only the uſe of them. Such clauſes 
as theſe areoften inſerted in marriage-articles, and are common in 
wills where the teſtator had leaſehold eftates to diſpoſe of. And I 

(a) Pollexf. 35. 1. Chan. Caſes, 131. 
2. Chan. Rep. 239. 

( 1. Eq. Abr. 192. 3. Chan. Caſes, 


(J) 2. Eq. Abr. 292. 359. 1. Peet. 
Wms. 663. Fitzg. 317. 
(e) 2. Mod. 289. 

a : | (f} 2. Vern. 235. 
(-) Anrally Rep. 413. Caſes T. T. | 2 
55. 248. 2. Eq. Abr. 349. 7 N 

| — think 


In the Court of Chancery. | : 253 
think the moſt reaſonable conſtruQion, and that which always ought Gowzn 


to be put upon them; is that which I have made in the preſent FL, 5 


caſe, viz. that they are directory and executory. In Serjeant n picaor. 


Maynard's Caſe (a), truſtees were inſerted, though there were 
none in the will; but that defect is ſupplied here by the words 
« as far as by law they can.” | | | 


Therefore 1 declare, that the plate, &c: limited by will of 
Sir Richard to Sir Thomas for life, then to his firſt and other ions 
in tail, remainder to Sir Robert, was not part of the perſonal eſtate 
of Sir Thomas, and that Sir Robert is intitled to the fame, 


(«) 2. Freem. 1. 


Harvey againſt Harvey (a). | Caſe 93. 
Chancery, Michaelmas Term, 13. Ges. 2. 1 739. | 


p|ARDWICEKE, Lord Chancellor. Edward Harvey, the father If a power, in 
of the defendant, was ſeiſed of ſeveral lands for life under a which the inten- 
marriage-ſettlement with his firſt wife; remainder to the defendarit ms 8 Kar par 
Michnel Harvey in tail male. Theſe two being thus ſeiſed, in 1715 evident be exo. 
conveyed thoſe lands, upon the marriage of Michael Harvey, to the cated defective- 
uſe of Edward Harvey for his life; as to part of his lands to his ly as to part, and 
wife for her jointure, remainder to the firſt and other ſons in tail male, *#crwards exe 
remainder over. No recovery was ſuffered ; ſo that the uſes did not _—_ eee 
properly ariſe at common law. In this deed of ſettlement is reſerved or the nend a 
a power or 3 it is agreed, that if Elizabeth Harvey, court of equity 


the preſent wife of Edward, ſhould die in the life-time of Edward, will, in favour 


and he ſhould marry another wife, that Edward might ſettle ſomuch f © purchaſor | 


of the lands on her as ſhould amount to fix hundred pounds a-year 3 W 


bd 


gs - : deration 
for her life, by way of jointure. That Edward Harvey is to be reject the firſt 


conſidered as a purchaſer for a valuable conſideration, becauſe, appointment, 


being tenant for life of the whole, he parted with part of the eſtate aud ſupply the | 


to the ſon in conſideration of that agreement ; which is ſufficient Mir * 


to make good the ſettlement. Edward Harvey's firſt wife died 
before him, and he afterwards married with the plaintiff Mary S. C. 1. Att. 
Harvey, then Mary Carteret, on whom a ſettlement was made in 8687. 


1715, by which all the lands compriſed in this power, which were — 5 0 


valued at nine hundred pounds a-year, were conveyed to truſtees, S. C. 2. Eq. Ab. 


and to their heirs, during the life of the ſaid Mary Harvey, then 669. 
Carteret, upon truſt to raiſe out of the rents and profits one hundred 

unds a-year for Mary for pin-money as long as they both ſhould 
rej and after the death of Edward Harvey to raiſe and pay her two 
hundred pounds a-year for her life as her jointure, and to permit 
the remainder-man to receive the reſidue. Afterwards Edward 
Harrey makes a further ſettlement of the ſaid lands to the ſame _ 
truſtees, and under the ſame truſts, to pay her three hundred pounds. 
a- year more as an additional jointure. Some time afterwards, in 


(a) This caſe was tranſcribed from the manuſcript of Mz. SnoRT. MSS. oy 
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1 | In the Court of Chancery. 


Haxver 1731, another deed of ſettlement was executed by Edward Harte 
1 to the ſame truſtees of the ſame lands, upon truſt to raiſe and pay 
arr. tothe ſaid Mary Harvey his wife fix hundred pounds a-year for her 
| life; which faid fix hundred pounds was to be paid in lieu and 
ſatisfaction of all former. jointures and ſettlements, except the one 
hundred pounds pin-money, which was ſtill to be paid her during 
their joint lives. Soon after this laſt ſettlement, Edward Harvey 
died, living Mary his wife, who brought her bill here againſt the 
truſtees and the heir at law, Michael Harvey, to have this ſettle- 
ment put in execution, and the annuity of fix hundred pounds 
a-year paid her. | | . 
Upon theſe ſettlements Two QUESTIONS will ariſe: 
FiksT; What is the conſtruction of this power ? Bs, 
SECONDLY, The ſeveral acts that have been done by Edward 
Harvey towards the execution of it. | 1 


It is a power given to Edivard Harvey to charge ſo much of 
thoſe lands, by way of ſettlement on any after- taken wife, as would 
be ſufficient to raiſe fix hundred pounds a- year; but the eſtate was 
not to be exempt from taxes, &c. and to be conveyed only for the 
life of ſuch wife; whereas here the whole lands are conveyed to 
truſtees for ever, and a clear annuity of fix hundred pounds ſettled 


on the wife. | 
Then as to the ſeveral acts of Edward Harvey, here is firſt a 


ſettlement for valuable conſiderations before marriage ; another 
after marriage, which 1s ee and a third, which drowns the 
other two; and as for the whole ſix hundred pounds a-year by way 
of annuity. Now upon this cafe thus ſtated, and upon conſidering 
the power, it appears, that the execution of it by the ſettlement * 
made in 1725, precedent to the marriage of Eduard Harvey with 
his ſecond wife, is void both in law and equity. 


In law, becauſe the power given to Edward Harvey is to ſettle 

fo much only of the lands as thall not exceed the yearly value of 

fix hundred pounds, whereas he has ſettled the whole lands. By 

the power he was to ſettle it to her for her life, &c. whereas he has 

conveyed it to truſtees for ever; which is alſo bad, the power not 
ak being purſued. Then he was only to ſettle ſo much of the lands 
as {hall not exceed the yearly value of fix hundred pounds, but not 

to be exempt from taxes and other incident charges, whereas he 

has charged them with a clear annuity of ſix hundred pounds; 

which is alſo void in law. | 


In equity it is alſo void, becauſe neither party can have that 
which was ſtipulated for them; but not ſo void as that the wife ſhall 
have no proviſion made for her. x | 


| Edward Harvey could not charge the lands with any annuity 
at all, becauſe the remainder-man was not intended to be affected 
with the charge ; for he could not tell what profits the lands would 
| — ED produce, 
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produce. A ſettlement made to truſtees and their heirs in truſt t6 Hanxvxr 
raiſe an annuity for the wife's life is not a complete jointure; for a 3 
jointure muſt be to the wife herſelf. RVEYs 


I would conſider upon this power what the wife is fo have. 
The remainder-man was to have the eſtate over and above the 
jointure taken out of it, whereas the wife by the ſettlement has a 
clear annuity of three hundred pounds a-year, charged upon the 
whole of the eſtate. This is a very different intereſt than what he 
had ſtipulated for in the marriage-ſettlement of his father, conſider- 
ing the jointreſs could not ſtipulate to have this three hundred 
pounds a-year ; for Michael Harvey was not obliged to ſubmit 
either in law or equity. The utmoſt the Court would do would 
be to make the ſix hundred pounds a- year to ſtand as a ſecurity for 
the three hundred pounds a-year, So that it appears, neither of the 
parties can have what was ſtipulated for them. | 


It has been admitted, and very rightly for the defendant, that this Equity will fap- 
Court does relieve againſt defective executions of powers, and Pl the defeQive 
aid them on behalf of purchaſors, creditors, wives, and younger gr 8 550 
children (a), for wives and children in ſome degree are conſidered of Gee "ir 
in equity as creditors by nature ; but the wife in theſe caſes muſt creditors, wives, 
be otherwiſe unprovided for; and here, if Mary Harvey cannot and younger 
have the benefit of the firſt ſettlement, according to the marriage den. 
agreement, then ſhe is to be conſidered as a wife unprovided for, 
and will be entitled to the benefit of the latter ſettlement, I will 
ſuppoſe that no ſettlement at al] had been made upon the plaintiff 
before her marriage, but after her marriage a voluntary one, and 
without any conſideration, and Edward Harvey had made an exe- 
cution of this power of the lands of ſix hundred pounds to his wife 
defectively, and ſhe had come here after his death to have that aided ; 
the Court would have done it to the whole extent of the land, 
otherwiſe ſhe would be entirely unprovided for ; and where that 
is the caſe, the Court never conſiders whether there is any fort of 
exceſs in the quantity at the time of the execution of the power; 
for if there is a power voluntarily executed for the wife, ſhe ſhall 
have the benefit of it, unleſs there are ſuſpected circumſtances that 
equity can lay hold of; as any fraud, undue influence, or impoſition 
on the huſband, none of which appear, or are ſurmiſed, in the 
preſent caſe. There are many cafes of this kind. In that of 
Smith v. Aſhton (b), there was a proviſion merely voluntary, anda 
defective execution of the power; and they came here to have is 
ſupplied, and the Court did it. The cafe of Tollet v. Tollet {c), 
at THE ROLLS, 10th fugu/? 1728, was of the ſame ſort, except 


(a) See Watts v. Bullas, 1. Peer. Wms. Gowan, 3. Brown. C. C. 170. Chapman 
60. Goodwyn v. Goodwyn, 1. Vezey, v. Gibſon, 3. Brown. C. C. 170. 
228. Byas v. Byas, 2. Vezey, 164. (5; 1. Chan. Caſes, 264. Eq. Abr. 
Kettle v. Townſend, 1. Salk. 187. 345. . | 
Hawkins v. Leigh, 1. Atk. 337. Cook (e) 2, Eq. Abr. 663, 2. Peer. Wms. 
v. Arnham, 3. Peer. Wms. 283. Smith 489. „ 
. Baker, 1. At k. 286. Marion 2. 3 
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C= See 8. C. Forreſter's Rep. 272, (5) Caſes Temp. Tab. 272. 2. Eq. Abr. 30. 


In the Court of Chandery. | 


only that it was in tlie caſe of @ will. There George Tollit tie 
father gave the eſtate to truſtees to the uſe of his fon for life; 


_ rerhainder to truſtees to ſupport contingent remainders; remainder 


to firſt and other ſons in tail ; with remainder over ; and he gaye 
4 power to his ſon, by any deed or writing under his hand and ſeal, 
to limit and appoint any part of the eſtate for a clear jointure to 
any wife he ſhould marry : after the death of the father, the fon 
ſurvived, but was an infant, and he intermarried with the plaintiff; 
and then made his will ſigned and ſealed by himſelf, reciting the 


power, and gave to the plaintiff, as a | ca; and jointure, the 


eſtate in queſtion, in fatisfaCtion of her dower ; and then died, leay- 
ing the defendant an infant: the widow brought her bill to have the 
benefit of this proviſion : upon which there were two queſtions : 
Whether the execution of the power was good in law? and if not, 
Whether it oy not to be made good in equity againſt the 
remainder-man ? THE MASTER OF THE ROLLS was of opinion, 


that it was not a good execution of the power at law, becauſe it 


was to be executed by deed, whereas this was by will: and upon 
the ſecond point, he thought it ought to be ſupplied, though this 

was by will, and merely voluntary: the cauſe ſtood over to have 
the will fully proved; and when it came on again, he was of this 
opinion: 1 HE ATTORNEY-GENERAL, when he cited this caſe, 
faid, that the MASTER oF THE ROLLS thought the word deed 
to be a peculiar one, and laid it down as a maxim in equity, that all 
defective executions of powers ſhould be ſupplied in favour of a wite 
and younger children; and made a decree in favour of the wife (a). 
The caſe of Carter v. Carter (b), at THE RoLLs, June 20, 1730, 
was of a proviſion for younger children, where the power was 
defectively executed in law, without any conſideration of marriage, 
and merely voluntary; and there was a decree to aid. The caſe 
was thus: T. Carter deviſed eight thouſand pounds in truſt to be 
laid out in land to be ſettled upon his nephew George Carter for 
life; remainder to his firſt and other ſons in tail; remainder to 


truſtees for fifteen years, without impeachment of waſte, in truſt 


to raiſe portions for daughters, to be paid at ſuch time and manner 
as he ſhould appoint in writing io be atteſted by two witneſſes 3 
and there were ſeveral other limitations over to William Carter, 
and his firſt and other ſons; and power was alſo given to George | 
Carter to make a jointure to his wife. In 1703, William Carter, 
the next remainder-man after failure of iſſue male of George Carter, 


brought his bill againſt George Carter to have the eight thouſand 


pounds laid out. George Carter inſiſted upon the power he had of 
raiſing portions to the daughters by his own. appointment, and 
making a jointure to a wife; and ſays by his anfwwer, «I do 
« appoint all the rents and profits of the lands to be purchaſed 
cc with the eight thouſand pounds for fifteen years ſhall be collected 
c and applied for raiſing portions for my daughter; but in caſe of 
&« more, then to be equally divided between them.“ And the decree 


Was 
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was made for laying out the money; but before a purchaſe was made 
George Carter died, without any, other appointment of the power. 


William Carter brought his bill to have the benefit of the decree, 


for the eight thouſand pounds to be laid out in lands, to have it 
himſelf, becauſe it was limited over to him in tail. It was brought 
_ againft the daughters and widow of George Carter, and they by 

their anſwer inffted upon the benefit of the power, and the widow 
inſiſted upon the articles made in conſideration of marriage, and 


the agreement before; and by virtue of them, it was cove- 


nanted to ſettle the eſtate to be purchaſed to himſelf for life, 
remainder to her for life. The daughter inſiſted, that ſhe was 
intitled to the term of fifteen years by virtue of the appointment 
by the father in his anſwer under this agreement; but if that 
was no appointment, then ſhe inſiſted to have it by the will. 
The MASTER OF THE ROLLS decreed, that the articles were to 
be conſidered as a good execution of the power of appointment of 
the jointure. The agreement before marriage did not appear but 
by recital, The next queſtion was, concerning the. fifteen years 


term, Whether that was to be for the benefit of the daughter? 


And the firſt queſtion was, that ſuppoſing there was no execution 
of the power, yet there ſhould be one for the benefit of the daughter. 
And ſecondly, Whether what was mentioned in the anſwer 
was a good execution of the power. His HoxouR thought, that 
the anſwer was no execution of the power; that the fifteen years 
term ſhould be conſidered as for the benefit of the daughter; and 
was of opinion, that it was ngt a good execution, but ought to be 
conſidered as a defective one in equity, and therefore proper for the 
Court to relieve ; and decreed accordingly ; and that as to the 
articles for the execution of the power, they were to be conſi- 
dered as articles in purſuance of an agreement before marriage in 
writing. Upon theſe authorities, and many others that might be 
cited, there can be no doubt but that a tenant for life with power to 


make a jointure, if he execute it after marriage, and without a 
valuable conſideration, for a wife not otherwiſe provided for, that 


the defective execution of the power ſhall be aided in equity, and 
ſupplied. If ſo, the wife here muſt be entitled to her jointure 
contracted for before marriage, or to the proviſion made 
after marriage. | think, MArs. Mary Harvey cannot have the 
proviſion made for her before marriage, becauſe that is contrary to 


the power, both in point of circumſtance and ſubſtance; for inſtead _ 


of allotting her fix hundred pounds a-year ſubje& to charges and 
reparations, that charge is of a clear annuity of three hundred 
pounds, "5 : 5 


If I was to decree her ſomething contrary to the contract upon the 
reſervation of the power by the father and the ſon, or contrary to the 
ſtipulation of the wife, in neither of theſe caſes ſhould I be juſtified ; 
and if I ſhould decree the ſix hundred pounds a- year to be a charge 
upon the land out of which the {ix hundred pounds a- year is given, 
I ſhould decree ſomething different from the power, and from 
'- Vou, IX. 8 | what 
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what is contra ted for. If this execution of the power is void T;1 
law, ſhe is a wife unprovided for; and then the queſtion is, Whe. - 


ther ſhe ought not to have the benefit of the ſettlement made for 


her upon het marriage? And 1 think ſhe is clearly within the 
authority of both the caſes I have cited, and within the rule laid 
down here for a wife unprovided for. | 


| The preſent queſtion differs from all the other caſes cited, and! 


do not know ofanyunder thefe circumſtances. The plaintiff relies 
upon the ſupplying a defeQtive execution of a power, where it was 
executed for a valuable conſideration, but 'if voluntary, that it 
ſhoyld not be aided : and this general rule here is laid down in 
feveral caſes. The determination of Bayley v. Montague (a) 
was upon a different reaſon ; for there the Court relied upon the 
caſe of Sir Jobn Huſſey v. Lord Faulkner (b), and that was a 
defective execution of a power by tenant for life for a mere 
voluntary conſideration. The caſe of Orly v. Lady Mobun (c) 
was an uncertain execution of a power, and impoſſible to be 


reduced to certainty; there were nocreditors, purchaſors, younger 


children, or wife unprovided for; and it is not ſaid, where a wife 
is in ſome degree provided for, that a defective execution of a 
power ſhall not be aided ; but the cafes import, that the preſent 
plaintiff cannot have the benefit of the firſt ſettlement, and if ſo 
the wife is unprovided for by any contract, and therefore within 
the rule of ſupplying defeCtive executions for the benefit of wife 
and children by will. There have been many caſes where defective 
executions of powers have been ſupplied, where the wife or 
children have had other provifions beſides what was given them by 


| fuch execution; as where there is a copyhold deviſed for the 


benefit of younger children who have had proviſtons by marriage 
ſettlement, the Court will make good that defective deviſe where 
the heir at law has had a reaſonable proviſion; ſo that it is no 
objection, that the wife is in part provided for. In the caſe of 
Week v. Eams (d), the plaintiff was a creditor of Sir A. ſon and 
heir of Sir Charles, and brought his bill to have a ſatisfaction out 
of the real and perſonal eſtate of the defendants. The daughters of 
Sir Charles inſiſted, as to ſome copyhold lands, that they were 


deviſed to Sir A. to his mother for life, and then to them; but 


that there had been no ſurrender. This being a proviſion for 
younger chitdren, it was faid-the furrender ſhould not be ſupplicd, 


or the daughters had other proviſions, in prejudice of creditors. 


But the Court was of opinion, that the defective ſurrender ought 
to be ſupplied ; but decreed the mortgagee his mortgage. There 
have been other caſes of this kind. There is one reaſon in the 

principal cafe that warrants me to do as I have done, and convinces 
me, that if I ſhould decree in any other manner ſhould make ſuch 
a one as would not be reaſonable, and that is this, that if the wife 


had claimed the whole fix hundred pounds a-year, without any 


(] 6. Pres: P. C. 232. "7 Freem. 291. Prec. Ch, 257. 3. Ch. 
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conſideration or marriage proviſion, but ſolely by a defective 
execution of the power, it cannot be doubted but that the Court 
would have ſupplied it; and to ſay, becauſe ſhe claimed by a 
valuable conſideration in part, that ſhe ſhould not be entitled, 
whereas if ſhe claimed withdut any conſideration the whole ſhe 
would be entitled, this to me is ſtrange, and we, reaſonable. 


Therefore I think, under thefe circumſtances, the caſe is ſtrong to 
ſupply the defective execution of this power. If there had appeared 
any kind of impoſition or ill practice by the wife, or any advantage 
taken of her huſband, that would have been proper for the conſi- 
deration of the Court, and might have had great weight to prevent 
the aiding of the execution of the power ; but there is s of 
that kind in the preſent caſe. Michael Harvey the ſon's ales 
is charged no further than what might be done; for by the 
mattiage of Edward the father himſelf, there was the like power 
to him to make a jointure upon the marriage of his ſon; and it 
brings it within the original intent and agreement, that this ſix 
hundred pounds a-year ought to be admitted by him as a reaſonable 
proviſion. Lord Coventry's _ (a) was much relied on as to the 
_ conſideration of the articles marriage being valuable. But 
I do not know the Court ever carried into execution theſe articles ; 
for the difficulty here was, that there was no execution of the 
power, not becauſe it was contracted for the ſettlement of the lands 
within the power, but the Court thought it was ſuch a lien upon 
the lands as they could decree the execution of the power. 


1 would conſider what is the operation of the declaratory clauſe 
in the laſt ſettlement ; and I think this deed has introduced the 
incorrect execution of the power, It recites what bad been before 


done, and declares, that this laſt deed was made to ſecure to the 


wife, after the deceaſe of the huſband, a jointure not exceeding 
fix hundred pounds a-year, according to the power given to the 
huſband. The parties were willing to waive all the proceedings 
before, and the intent was, that the wife ſhould have this annuity. 


And I am of opinion that ſhe ought; and therefore do decree, 
that the plaintiff is entitled to the jointure of ſix hundred pounds 
a-year out of the eſtate, according to the power by the ſettlement ; 
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and that ſo much of the lands and premiſes compriſed in thay - 


_ ſettlement. of 1715 be allotted and ſet out accordingly. 


This decree was afterwards affirmed, on a rehearing of the cauſe 
at Lincoln's-{rm- Hall, in the Vacation of Trinity Term 1739. 
(2) Comy. Rep. 312 7. Eq. Abr. 248. 9. Mod. 33, GCilb, Rep. 16s. 


29. Mod. 436. 
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Caſe 94. | Sal apainſt Chambers (2). 
. | Trinity Term, 13. & 14. Ges. 2. 


If an eſtate is FF7JLLIAM CHAMBERS being poſſeſſed of a conſiderable, 
Ons we eſtate, after having given, by the firſt part of his will, a 
e, e 2 handſome fortune for every one of his children, and declared that 
be paid them at he bad an equal affection for them all, and that his intention was to 
twenty - one, and make their fortunes as equal as poſſible, deviſed the reſidue of his 
' the father has no eſtate, which was very conſiderable, in the following manner, viz, 
mae, RI « As to the reſt and reſidue of my perſonal eftate, not hereby diſ- 
Frans e. ER <, poſed of, after payment of my faid legacies to my ſon James 
| abſolutely, © Chambers, and to my ſon Thomas Chambers, and to my daughters 
8 « Elizabeth Lawrance and Suſannah Roberts, as aforeſaid, J ive 
&. and bequeath the fame, at the death of my ſaid wife 0 
« Chambers, to my two ſons and two daughters, to be equally 
t divided among them ; but my will is, that each of them pay ſuch 
4 his reſpective ſhare to and amongſt his reſpective children in 
« general, whether they be ſons and daughters, &c. already born, 
cc or that ſhall hereafter be born, of my ſaid ſons and daughters, 
« equally to be divided among them, ſhare and ſhare alike, as they 
« ſhall reſpectively attain the age of twenty-one years, or be 
« married, which ſhall firſt happen, and until ſuch time the ſame to 
« be in the belt manner put out at intereſt, and the fame and the 
cc whole intereſt thereof be paid to and divided amongſt them, 
cc and no part thereof be applied to their maintenance or education, 
being a duty incumbent on their parents.“ | 


Fames Chambers, one of the ſons of William Chambers, the, 
teſtator, died, having never had any children, and deviſed by his 

will the fourth part of this reſiduum to the plaintiff, who has 
brought his bill againſt the defendants for an account of Willian 
Chambers's perſonal eſtate, and to be paid the fourth part of it, 
which he claims under the will of James Chambers, the fon, who 
had never any child. | 5 


2 The queſtion is, Whether this fourth part of the reſduum of 
William (bambers's eſtate is ſo veſted in James as that he may, by 
this will, diſpoſe of it upon dying without iſſue ? or, Whether it is 
to ſink into the eſtate. of Nilliam Chambers, as an undiſpoſed part of 
the ſame? | | 


The defendants inſiſt, that as by William Chambers's will the 
four children had all diſtinct fortunes given them before, and as it 
is expreſsly ſaid in his will, that he had an equal affection for all his 
children, and was willing that their ſhares ſhould be equal, as to 

this reſiduum the children only are to be conſidered as truſtees for 
the grandchildren, and not to have the leaſt intereſt in it themſelves; 
and therefore as the teſtator Villiam has not directed what ſhall be 


(a) This caſe was tranſcribed from che manuſcript of Ma. Snox r. we 5 
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done with the fourth part, in caſe any of his children ſhould have 
no child, that as one of his children never had any child, it ought to 
be conſidered as a lapſed legacy, and reſult back to the teſtator's 
| perſonal eſtate, and be divided amongſt the teſtator's nigheſt 

relations, as if he had died inteſtate as to that part; and cite 
1. Vern. 259. 23 Feb. 1729. Mills v. Sharee. 


The plaintiſſs contend, that by theſe words in the will the reſidue 
of the teſtator's eſtate became veſted in the teſtator's four children, 
and they were to pay the fame to their reſpective children, in caſe 
they had any; but if they had not, then the meaning of the will 
mult be, that ſuch of the teſtator's children as happened to have no 
child ſhould retain his proportion of the reſidue of his father's eſtate, 
and that there are no words in the will that in any caſe diveſt the 
reſidue of the teſtator's perſonal eſtate out of the four children on 


their having no child ; and there is no pretence for calling the 


ſhare which James Chambers was intitled to, as one of the teſtator's 
four children, a lapſed legacy or truſt ; for it muſt be admitted, 
that the reſidue veſted in the children on the teſtator's death; and 
if they were to be truſtees, they were to-be ſuch only for their 
children, and for their own benefit in caſe they had none; and that 
as James Chambers never had any iſſue, he had a power by his will 
to diſpoſe of the fourth part given to him: and ſuppoſe he had had 
iſſue, which afterwards died, it would not be contended but that 
fourth part would have belonged to him by taking out adminiſtra- 


tion to his deceaſed children; and ſurely the fourth part of the 


reſidue of the perſonal eſtate was as much veſted in the teſtator's 
children in caſe they had no iſſue, as in cafe of iflue it became veſted 
in the grandchildren : and therefore hope the plaintiffs, the truſtees 
of the will of James Chambers, are entitled to one-fourth of the 
reſidue of the perſonal eſtate of the teſtator Hilliam Chambers 
for the uſes mentioned in the will of James Chambers, and that this 
fourth part ſhall not be looked on as part of the teſtator William's 
perſonal eſtate undiſpoſed of by his will. Cite 1. Chan. Ca. 198. 
Martin v. Douch, 1 | | 


HaRDwIckE, Lord Chancellor. It is manifeſt, that the teſta- 
tor William Chambers has diſpoſed of his whole eſtate. . The 
defendants inſiſt upon making this event that has happened, of 
James dying without iſſue, a different ſenſe of the teſtator's, and 
that now as to Famzs's fourth he muſt be conſidered as dying 
inteſtate, But I think, the teſtator's intention of an inteſtacy as 
to part cannot be ſuppoſed. | 8 


As to the firſt part of his will, it is plain he intended to make all 
his children equal. By that then, as to the reſidue, he feems 
likewiſe to intend the ſame thing, for he gives it tohis four children 
as tenants in common: but then ſays, he intends it ſhall be for the 
benefit of his grandchildren that are born, or that ſhall be born; 
ang that it ſnall be put out at intereſt, and kept entirely for their 
benefit. This clauſe creates the difficulty. James, one of his 
bons, never had a child, and deviſes his part of the reſiduum to the 
EE ng 83 plaintiffa. 
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plaintiffs. The queſtion is, Whether, having no child, he is 
entitled to the fourth part of the eſtate himſelf? or, Whether it muſt 
be diſtributed as a lapſed legacy ? And that will depend upon this 
queſtion, Whether James himſelf took any-intereſt by the deviſe 
to Nm or is to be conſidered only as a mere truſtee for his children, 
if any *? 


And I am of opinion, that James is not to be confidered as a bare 
truſtee, but as a legatee of a fourth part of the re/duum imme. 
diately veſted, but to depend on, and be void on, a contingency 
which has never happened. The teſtator fays, the ſhare of the 
reſiduum ſhall be paid over to his grandchildren, born or to be born, 
at fuch an age. Such of his grandchildren as were then born had 
an intereſt veſted in them immediately, and thoſe afterwards to be 
born would have their intereſt veſted as ſoon as born. As to thoſe. 
children of the teſtator who had no child at the time of the deviſe, 
it muſt be conſidered as an immediate gift to them, to be paid over 
to their children, if they had any; if not, for their own benefit. 
T his ſeems to be the plain conſtruction of the will, and agreeable 
to the declaration before made by the teſtator, that he intended ta 


make all his children equal ſharers of his eſtate, 


The teſtator afterwards ſays, © whereas I have diſpoſed ofall my 
cc perſonal eſtate as equal as I can.“ This ſhews, that he diſpoſed 
of the whole of his eſtate. He alſo conſidered the children of each 


chdild as a diſtinct ſtock, and not that all his grandchildren in general 
| ſhould have an equal ſhare one with another, but that each ſon's 
and daughter's children ſhould have a ſeparate diviſion, to be equally 


divided among them. | ; 


Let us conſider now, where the intereft of James's ſhare is to 

o before any child is born. It could not be accumulated for the 
benefit of the grandchildren until there was a grandchild in being; 
and as long as no grandchild was born, nothing could be applied 
towards his maintenance, or be laid up for his benefit. In the 
mean time, it is to go abſolutely to James himſelf, and cannot be 
applied for the benefit of a grandchild until one is born; for until 
then, nothing is to veſt in him; it is given abſolutely to the 
children. And this ſhews, that the teſtator intended only to defeat 
the intereſt of his children for the benefit of his grandchildren; 
but if no grandchildren were ever born, then that it was to remaiii 


Therefore l declare, that the plaintiff is entitled to the fourth part 
of William Chambers's reſiduary eſtate, and that the defendants do 


account fer and pay him the ame. 


4 
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Robinſon againft Cox. Caſe 95. 
| Lincoln's-Inn- Hall, July 10, 1741. | 
TuS was a bill by an admĩniſtratrix to diſcover tae e A. (for many 
of a note of one thouſand pounds given by J. Robinſon, her J a common 
inteſtate, to Mary, the wife of the defendant Cox; and the bill alſo — 13 


prayed to ſet the note aſide, and to be relieved againſt it. dome time, and 


THE CASE was this: The defendant, Mary Cox, had been, for 4 eee | 


many years, a common whore upon the town, and was kept by „igts her, and 
Mr. Robinſon the inteſtate for ſome years before her marriage. gave her a ncte 
He allowed her a hundred pounds a-year, took her a houſe, and for 100ol. paya- 
helped her to her huſband Mr. Cox. After the marriage, he con- 5 hy ger 
tinued his viſits as uſual, and never failed ſeeing Mrs. Cox once a- no ob 
week; or if buſineſs or ſickneſs interpoſed, he always ſent a brought by his 
| . 2 : N | adminiſtratrix, 
n 2 3 | 3 this note was ſet 
Mr. Robinſon often went out with Afr. Cox and his wife upon aſide, it being 
parties of pleaſure about town, and had often ſignified his intentions entered into ex 
of leaving Mrs. Cox one thouſand pounds at his death; and at mri cauſe, and 
Henly-upon-Thames Hir. Robinſon entered into this note of one not * emu 
thouſand pounds payable to Hrs. Cox on demand for value received. noms 
Ar. Robinſon ſeveral days after this admitted he had entered into 


2 ſuch note, and ſhewed no dillike to it (a). 


HarDwiCKE, Lord Chancellor. The doubt I had upon the 
beginning of this caſe was the defect of proof of the criminal 
converſation between Mr. Robinſon and the defendant Mary Cox; 
but upon hearing the depoſitions of Mrs. Fuller, who is mother to 
Mary Cox, I was fully fatisfied of it; for as it ſtood upon the other 
evidence, there did not appear to be ſufficient preſumptive evidence 
of it, and in caſes of this nature there — be proof enough to 
induce one to preſume a criminal converſation; for ſuſpicion of 
ſuch a thing, how far ſoever it might ground my belief, it could not 
influence my judgment. 


I ſhall now conſider the ſeyeral points upon which the plaintiff 
has put! er caſe in order for relief in this cauſe. THE FIRST is, 
that this note is a forged one, and not really given by Mr. Robinſon. 
THE SECOND, that if it is 2 true note, yet that it was obtained by 
fraud and impoſition. THE THIRD, that if the note was really 
given by Ar. Robinſon without any actual fraud or impoſition, 
yet, from the conſideration on which it was given, the Court will 


relieve againſt Me | 

As to THE FIRST POINT, Whether the note was ma given ? 
that is proper fora trial at law, and was tried collaterally in an 
action upon a bond brought by Afr. Robinſon's adminiſtratrix 
againſt the defendant Mary Cox's huſband, who pleaded this note 


. Vern, 483. 2. Vern. 187. 242, 2. Peer. Wms. 427 7 


264 
Ronixsen 


again 


Cox. 


In the Court of Chancery. 
by way of ſet-off againſt the demand ſet up by Me. Robinſon's 


adminiſtrator ; upon which ſet-off this note was, and neceſſarily 
muſt be, proved to be a true one. But if the plaintiff had inſiſted 

upon a farther trial of the note being a rea! one, the Ccurt would 
not refuſe her that juſtice for it is proved to be given under very 

odd circumſtances. When there was a party of pleaſure to Henly, ' 
the huſband went out of the room; the wife went down for the pen 
and ink ; the note was written by her from the inteſtate's dictating, 

and ſigned by him only; the words per me were written alſo by 

Ars. Cox, which words the perſon who ſigns a note uſually does; 

and it is odd, that M. Robin, who is proved to be a man of ſenſe 
and buſineſs, ſhould not write a note of this conſequence himſelf, 

However ſuſpicious theſe circumſtances are, I muſt now take the 
note to be a good one, and ſigned by the inte ſtate Ar. Robinſon. 


As to THE SECOND POINT, Where the plaintiff prays relief 


upon the head of fraud and impoſition, I am of opinion, there is no 


ſufficient proof of that to relieve againſt this note; for though the 
note was given voluntarily, and at an inn, yet that is not ſufficient 
proof to preſume an impaſition upon . Robinſon ; and the 
rather, becauſe it is proved by Ars. Fuller, that Ar. Robinſon, 
ſome days after he had given the note, told Mrs. Fuller that he had 
done fo, and ordered the note to be brought down ſtairs, which was 
done accordingly, and he acknowledged that to be the note he had 

iven. This therefore takes it out of the head of fraud and impo- 


tition ; though it ſeems very odd, that Ar. Rebinſon, who intended 


to leave Mrs. Cox a thouſand pounds at his death, ſhould | a note 
for ſo much money payable immediately upon demand, and not 


after his death, and thereby make himſelf liable to pay it in all 
events, and perhaps, upon ſome diſguſt, to be thrown into priſon 


during his own life; and this done by a perſon who is proved to be 


à man of prudence and buſineſs, Odd as this is, it is not enough | 


to induce this Court to relieve againit this note upon the princi- 
ple of fraud. | 1 e 


Eut the ground upon which I am of opinion to relieve againſt 
this note is, what the plaintiff has made THE THIN D PART of her 


equity, the tarp:s cauſa; and the reaſon why this Court relieves 


againſt notes and ſecurities entered into, where the conſideration is 
criminal, is from a general policy to deſtroy the credit of ſuch notes, 
and to diſcountenance the offence. The evidence as to the cha- 
rater of this woman is extremely ſtrong, and the Court can hardly 
have a ſtronger before it; for it is proved by multitudes, that ſhe 
had no other viſible methods of living but by entertaining gentie- 
men. It is proved, that the applied to porters at taverns to fend for 
her when any gentleman wanted a lady of the town ; that ſhe was 
in. the hoſpital for the worlt of diſtempers; and the ſeems fo 
enſible of the truth of this character, that ſhe does not offer any 
defence for herſelf, but rather confeſſes a life of proſtitution before 
her marriage, and down to that time; and her evidence goes only 
to her behaviour for the laſt five years after her marriage; and the 

| oo - mother 
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mather is not examined to prove the goodneſs of her character Ron 


before, The mother indeed proves, that Mr. Robinſon before her 
marriage took her a houſe, and made her an allowance of no leſs than 
one hundred pounds a-year ; which is evidence enough to me of 
his keeping her: ſo that the is plainly proved to be a whore down 
to her marriage: and I am of opinion, that the fame criminal 
commerce was continued between Mrs. Cox and Mr. Rebinſon 
even after the marriage, and at the time of giving the note; for 
though ſhe is married to Ar. Cox, the ſtill keeps up a correſpondence 
with her keeper, who viſits her once- a-week, and if ſickneſs or 
buſineſs interrupted, he never failed to ſend a letter : he often 
went out with Ar. Cox and his wife upon little excurfions of 
pleaſure about town, and talked of coming to live in the fame 
houſe : and thoſe are ſufficient teſtimonies to me to prove a 
criminal converſation after the marriage ; for we muſt admit ſuch 
evidence as the nature of the thing will bear, and the evidence needs 
not to be ſo direct in the preſent caſe as in an action by a huſband 
for criminal converſation, or in a ſuit in the ſpiritual court for a 
divorce. | SES $ 

It is admitted, that there are many caſes where bonds entered into 
ex turpi cauſa have been ſet aſide by this Court; but a diſtinction 
has been taken, that where ſuch a note or bond has been given to 
a woman who has been modeſt to the reſt of the world, and lain 
with none but the man who has given her ſuch note or bond, the 
Court will not relieve againſt ſuch bond, but will Jet it take its 
legal effect, and conſiders the money as a reward for the loſs of 
reputation, and as premium pudicitie; but the manner of life of 
the defendant Ars. Cox can by no means intitle her to the equity 
of this diſtinction. 3 TE 

Another diſtinction has been endeavoured at, that where a perſon 
of prudence, and with his eyes open, enters into a note to a woman 
ofthe town, thateven there the Court will nor relieve againſt it, 
though it is given ex iurpi cauſa ; and there muſt be other favour- 
able circumſtances in fayour of the plaintiff who prays to be re- 
lieved, as where he is very young or dotingly old, and ſo worked 
and impoſed upon by the woman: but I do not know that any of 
the authorities have gone upon that diſtinction. In the caſe of the 
Marquis of Aunandale v. Harris (a), it was admitted upon the 
argument, for I was of Counſel both here and in the houſe of lords, 
that if Mrs. Harris had been a lewd woman, or a common whore, 
there would have been relief againſt the ſecurity ; but as ſhe was 

a modeſt woman until debauched, the Court decreed her the benefit 
thereof as pretium pudoris; and the late Marguis was neither a 
young gentleman nor adoting old one, but a very ſenſible ſhrewd 
man. And the ground wherefore the Court relieves againſt theſe 
ſecurities is from a preſumption, that as women of the town arg 


(a) 1. Eq. Abr. 3r. 87. 3. Brown's Caſes in Parl. 445. 2. Peer. Wms. 432. 
Cee alſo Cray v. Rook, Forreſter, 153. .. 8 
8 353 : 1 ; | full F 
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Rosixzex full of gelen and artifices to impoſe upon people, that they there. 
F fore do make uſe of ſuch artifices, and are guilty of ſome fraud or 
T7 impoſition, in getting ſuch notes; and this preſumption is made 

from general principles of policy, to diſcountenance the offence, 
and to deſtroy the credit of ſuch ſecurities ; and therefore to pre. 


yent women of the town taking any advantage of their artifices, 


the Court ſays, ſuch a general preſumption ſhall run againſt them, 
that they may take no advantage of ſuch ſecurities (a). 
(e) Prieſt v. Parrot, 2 Vezey, 150. Rook, Forreſter, 153. Watker v. Per. 
Mathew v. Hanbury, 2. Vern. 187. kins, 3. Burr. 1568. Whaley v. Nor. 
Bainham v. Manning, 2. Vern. 242. ton, 1. Vern. 433. Clerk v. Pelian, 
Turner . Vaughan, 2. Will. 339. 2. Atk. —_— 


Fill e. Spencer, Amb. 64z. Cray v. 


G . Man qgeint Parkinſon. 
= Lincobi's-Jun-Hall, Fuly 14, 1741- 


| Defendant was THE DEFENDANT ahh x: 7 was brought up from TRE FLeer 
drought from che * upon an alias pluries habeas corpus; he having been commit, 


Tier upon alias ted for a contempt in not putting in an anſwer to the plaintiff's bill, 


ies babess cur. i . 
for his con- The plaintiffs Counſel now mpved, that jt might be taken pro 
| tempt in not confeſſo. 1 a 5 a g 


putting in hisan- 


ſwer; and it was THE QUESTION was, Whether the bill upon a perſonal con- 


now movedsthat tempt could be taken pro confeſs upon motion only ? and, Whe- 


the bill might be 


C2 


bes aro confeſs ther it ſhould not be put down as a cauſe in the paper? as it muſt 


ve; and ſo or- be where a ſequeſtration goes againſt a perſon's eſtate for not 


dered. Though putting in an anſwer, 
THEE Load 


Caaxczilon HARDWICKE, Lord Chancellor. This motion was made laſt 
at firſt doubted, Term, and I was in ſome doubt about granting it; for if the cauſe 


whether upon js put in the paper, the defendant will, by the rules of this Court, 
ſuch a perſonal have a longer time to put in his anſwer, and the bill will not ſo 


ee 6,06 lr ſoon be taken pro confeſſo 3 but the defendant will have better notice 


| ſequeitration upon motion to have the bill taken pro confeſſs for A perſona] 


goes againſt a contempt, and here, than where the cauſe upon a ſequeſtration is 
perſon”s eitate put in the paper; for in caſe of a ſequeſtration, which is a proceſs 
_ Afar t againlt the eftate, and not the perſon, of the defendant, there is no 
mould not be Occaſion to give perſonal notice; for upon a return to the ſequeſ- 


put ioto the pa- tration of nulla Bona, the cauſe is ordered to be put in the paper, 


pe? and the clerk in court attending with the bill, it ſha!l be read, and 

„„ confe , and there is no neceflity of having the party in 
court; and this | 

HAM'sS time: but in this cafe of a perſonal contempt, where the 

plaintiff comes to move to have his bill taken pro confeſſo, the 

defendant will have better notice of the motion, for he muſt be 

brought up upon an alias pluries habeas corpus into court, and the 


clerk in court muſt attend with the record of the bill, which being 
read muſt then be taken pro confeſſo: and there is a precedent of this 


| ſhewcd to me in my Lord KIxC's time, in a cauſe wherein the 


Earl 


was ſettled in two caſes in my LoxD NoTTING- 


In the Court of Chancery, _ 


Earlof Lichfield and others were plaintiffs, and Ar. Noolaſton and Ma 
others defendants ; and the order granted upon the motion recites We 1 
the ſeveral contempts, and that the defandant, being brought up by © = © © 
an alias habeas corpus, ſtill continued in contempt, and refuſed to 
t in an anſwer, and was thereupon. remanded to THE FLEET 
nd at another day he was brought up again upon a pluries habeas 
corpus, and upon his {till perſiſting in contempt, and refuſing to file 
his anſwer, he was once more remanded ; and laſtly brought up 
gain by an alias pluries habeas corpus; and it being moved by the 
ati s Counſel to have the bill taken pro confeſſa, and the 
lerk in court attending with the bill, his Lordſhip ordered 
it to be taken pre confeſſo. The Regiſter alſo 2 
that the practice has been fo ever ſince this caſe of my Lora 
baichfiels, | 5 : 
 WazBREFORE I AM OF. OPINION, that the preſent bill is to be 
taken pro confeſſo. RY ; 
The priſoner then ſaid, that he had his anſwer ready, and that it 
was ſwore to this morning. N 


Upon which THE CHANCELLOR ordered the anſwer to be 
filed, and the priſoner to be remanded to THE FLEET until he 
ſhould diſcharge his contempt, | | 


+  Gibſan againſt Stiles. Caſe 97. 
| Lincols's- Inn-Hall, Fuly 18, 1741. | 


THE TESTATOR, Haſkyn Styles, being ſeiſed of ſeveral freehold 4. mortgages 
and copyhold lands, mortgaged both for ſecuring the re- his freehold and 


payment of a large ſum of money, and accordingly ſurrenders were 3 


made of the copyhold eſtates to the mortgagee. Haſtyn Styles 
then made his oil nad deviſed his manors, 0 — * = eee 
tenements, and hereditaments, to a truſtee, in truſt in the firſt place afterwards he 
for the payment of his debts, and then in truſt to A. for life, makes his will, 
remainder to B. in fee. The truſtee died in the life of the teſtator; d deviſes his 
whereupon, after the death of the teſtator, the lands deſcended to Dune, e 
D. his heir at law, ſubject however to the truſts of the deviſe. au and beredi- 
And upon a bill brought by the creditors and by A. and B. againſt ramen, in truſt 


D. the heir at ecuti truſts, t ion o Pay debts, and 


was, Whether, upon ſuch general words in a deviſe, copyhold ;. 5 
lands would paſs ? Caſe cited _ Caf. Gr. 124. Ro v. Ker; On 
and ſce Eq. Ar. 122. ph 5. 2. Lern. 585. bog. dies. And run 


Lond Crane 


HaRDwIckE, Lord Chancellor. E have ſome doubt upon this ez 10s; on bill 
deviſe, whether the copyholds paſs ; for if they do, the heir at law brought by the 


will be diſinherited. It is clear, that if a man be ſeiſed of freehold creditors and C. 
and D. ſeemed 


lands, and of the legal eſtate of copyhold ones, and make a general | think, that as 
the copyhold was not named in this deviſe, in cafe there hald be any ſurplus after debts paid, it would 
go to the heir at law; but reſerved this point; though he ſaid, deviſe by a mortgagor or ceft: y que truſt 
would be good without ſurrender of copyhold, becauſe ſuch ſurter der could not be had. Forreſter 3 


Rep. 78, 79. 1. Wms. 443» 444 Chan. Precedents, 37. 407. : 
PTE EVE . 2 N a deviſe 
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En Oise deviſe of all his manors, meſſuages, &c.“ and make no ſurrender 
3 ny” to the uſe of his will, the copyhold lands will not paſs (a), Butit is 
ſaid, a ſurrender is out of the preſent caſe ; for as the teſtator was 
only ſeiſed of an equity of redemption in the copyhold lands, and 
had no legal eſtate, it was out of his power to make a ſurrender: 
and I muſt admit, that it has been determined that where a perſon 
is only a ce/uy gue truſt of a copyhold, and the legal eſtate is in 2 
truſtee ; or where a perſon has only an equity of redemption of a 
copyhold, the eſtate at law being in the mortgagee ;. an expreſs 
deviſe of the copyhold eſtate by the ce/Fuy gue tru/? or mortgagor 
will paſs the xopyhold eſtate without a ſurrender, for that is impoſ. 
fible to be made; and ſuch a deviſe will bind a truſt or equitable 
Intereſt. But this isneither of the cafes ; for though Mr. Haſtyn 
Styles had only an equity of redemption in the copyhold, which 
might paſs by a deviſe, yet he has made no expreſs deviſe of it; 
but he only made a general deviſe of © all his manors, meſſuages, 
« &c.” without any direct mention of copyhold lands. So that this 
is not very clear, whether the devifor intended to include his copy. 
hold eftate, his freehold lands being ſufficient to fatisfy the words 
of his will. But undoubtedly, in relation to creditors, the. Court 
will make a ſufficient conſtruction to include the copyhold, if the 
freehold lands ſhould fall ſhort of (atisfying them. But if there 
ſhould be a ſurplus of the copyhold eſtate after a diſcharge of the 
mortgage, the queſtion will be, Whether fuch ſurplus ſhall go to 
A. and B. who are volunteers, in prejudice and diſheriſon of an 
heir at law? And I do not know any cafe where a copyhold eſtate 
has been conſtrued to be included in ſuch general words of a deviſe, 
where the queſtion has been between a volunteer and an heir at law. 
But this point muſt be reſerved, | | 


(e) Sex Brupker +. Cook, 11. Mod. 128. Jbbot v. Cowling, 6. Term Rep. 63, 


Caſe 998. Chapman agel Turner (a). 

„ e At the Rolls, February 26, 1738-9. 

ine adimini- A AND B. cqual creditors by bond to C. who died inteſtate, 
JFrators and _ * tock out a joint adminiſtration of his goucds and effects, 
be tes and poſfefled themfelves of what effects they could get into their 
ettbts rat ably Bands. | N 


op at A. poſſeſſed himſelf of ſufficient to pay his debt. but there was 

not enough leſt to pay E. his debt. M hereupon he brought his bill 
2gainft A. the other adminiſtrator, to have him account for what 
he had recetyed, aud that both might be paid their reſpective debts 
in proportion to the aſiets left by the inteſtate. | 


T rx QUESTION therefore was, Whether one adminiſtrator 
can retain for his own debt againſt another adminiſtrator, who has an 
equel right with him by virtue of the joint adminiſtration, and an 
equal demand by virtue of his bond 2 | ee 


( From Ma. ance t's manvſeipt. | 
i 85 77 


- 


In the Court of Chancery. | — | 


It was agreed by all ſides, that there was not a caſe in any of the C 
pk exatly in point tothis. The nigheſt to it is one in 1. Ro. „ 
| Abr. 922+ cited by Mr. FAZAKERLEY, where there were two 5 
executors or adminiſtrators, and one paid a debt due from the 
inteſtate to another with his own money, for which he retained fo 
much of the inteſtate's goods as amounted in the value to the debts 
paid, and then dies inteſtate. His adminiſtrator took poſſeſſion of 
theſe goods with the other of his inteſtate. Upon which the ſur- 
viving executor brought an action of trover againſt the admini- 
ſtrator of the deceaſed executor for theſe goods. But it was held, 
that the deceaſed executor might retain them for the debt which he 5. 
aid of teſtator's; and therefore his adminiſtrator was well 
entitled to them by the adminiſtration, and might retain them 
againſt the ſurviving executors. | 
But VERA NIX, Maſter of the Rolls, ſaid, that the executor did 
not take the goods as a retainer for the debt which he paid, but as a 
purchaſor of them for a valuable conſideration ; for an adminiſtra- 
| tor or executor cannot pay debts with the ſpecific goods or effects 
of a teſtator or inteſtate, but he muſt ſell theſe goods or effects, 
and pay the debt with the money ariſing from ſuch ſale. 1 bere- 
fore if an adminiſtrator pay a debt of the inteſtate's, and take goods, 
Kc. to the amount of that debt, he is to be looked upon as a pur- 
chaſer of thoſe goods for a valuable conſideration, and ſo his execu- 
tor or adminiſtrator will be entitled to ſuch goods in the ſame 
manner as to any other of the teſtator's or inteſtate's goods. 


AND IT WAS ORDERED, That an account ſhould be taken of 
the inteſtate's effects, and that both A. and B. ſhould be paid their 
debts rateably and proportionably to tae aſſets left by the inteſtate. 


Partridge againſt Partridge (a). Caſe 99. 
Micbaelmas Term, 10. Geo. 2. 1736. 


THE plaintiffs huſband, by his will, cated the third of Auguſf If a perſon has 
1 1720,gave her the intereſt anddividends of one thouſand pounds 2800. Rock in 
South-Sea ſtock for life, and gave the reſidue of his eſtate to his the funds, and 
younger children. The teſtator at the making his will had one thou- 8 E 
ſand eight hundred pounds Soutb-Sea lock rat before Midſummer wards — 
1733 ſold out all of it, except two hundred pounds, and bought in more 26col. and then 
again, . which it was reduced to ſixteen hundred pounds; and by buys 140cl and 
an act, 6. Ges. 2. enacting, that the ſhare of every South- Sea pro- en dite 
prietor ſhould be divided into four equal parts, three of which —_ = — 
were converted into Sauth-Sea annuities, and the other fourth to tator's deaths rhe 
remain ſtock, the ſame was reduced to four hundred pounds, out Legiſlature 
of which another legacy of one hundred pounds South-Sea ſtock changes that 
being deducted, there remained now but three hundred pounds to ee buf _ 
anſwer the legacy of one thouſand pounds. 2 | theſe prong 
The plaintiff brought her bill againſt the executors and younger *2nccs make no 
children for the benefit of this deviſe ; and upon the hearing, moors 882882 


| | E 
(a) From Mg SxonT's MS. 2 Eq. Ab. 


570. 
Mx. S. c. T. W. 22 6. 


270 tn the Court of Chancery, 


| Pantardcr Ma. Ryren, the Solicitor-General, infiſted for the defendant; 
that the deviſe of one thouſand pounds South-Sza ſtock was a ſpeci< 
. legacy (a); and the teſtator, after making his will, having ſold 
| all his South · Sea ſtock except two hundred pounds,though he after- 
wards bought in more; this was a revocation of his intention pro 
tanto; and cited Aſplon v. Aſhton (V, at Tue RoLLs, which was 
affirmed by THE CHANCELLOR, That if this ſhould not be a 
revocation of the legacy, yet the teſtator having only four hundred 
pounds S2uth-Sea ſtock in his name at his death, and having given 
another legacy of one hundred pounds South-Sea ſtock to Hs wife, 
there remained only three hundred pounds to anſwer the legacy of 
one thouſand pounds; and it being a ſpecific deviſe, the dekedehe 
ought not to be made good out of any other part of the teſtator ? 
eſtate. Bo TOS 
TALBOT, Lord Chancellor. The deviſe of one thoufand pounds 
Soutb-Sea ſtock is rathet deſcriptive than ſpecific ; and as the 
teſtator had, at the time of making his will, ſufficient Sauth-Saa 
ſtock to anſwer this deviſe, he ſelling it out afterwards, to anſwer 
ſome particular occaſions of his own, ought not to be conſtrued an 
ademption of the legacy, or any alteration of his intent in regard 
thereto (c). And if the ſelling out the ſtock could by any means 
de taken to be an alteration ſo that his wife ſhould not have the 
benefit of this deviſe, his afterwards buying in a further fufficient 
quantity of ſtock was as ſtrong an indication that ſhe ſhould have 
the benefit of this deviſe, as his ſelling of it out before was that ſhe 
 fhould not. As to the act of parliament, it was the act of the 
Legiſlature, to which the teſtator was no way concurring, and 
therefore could not make any alteration in his intention (d). 
And therefore decreed, that the widow ſhould ſtand in the ſame 
place, with reſpect to this one thouſand pounds South=Sea ftock, 
as the teſtator would have done if he had been living; and decreed, 
that the widow ſhould have twohundred and fifty pounds South-Sea 
ſtock and ſeven hundred and fifty pounds South-Sea annuities, to 
ſtand in the name of the executors, and they to execute a declara- 
tion of truſt of it according to the will, g 
(a) See Hinton v. Pinck, 1. Peer. (5) Caſes T. T. 152. S. C. 3. Peer. 
Wms. 540. Purſe v. Snaplin, 1. Atk. Wms. 184. | 
414. Aſhburrer v. Macguire, 2. Brown. () Hambling v. Liſter, Ambl. 402. 
TC. C. 19. | (d) See Bronſdon v. Winter, Ambl. 57. 


_ Caſe 100. Northey ga ] Northey. 
| | In Chancery, November 10, 1740. 
Parties to a EI. A DEVISES his wife's paraphernalia to his two daughters, and 
$. C. a. Ak. 77, © makes B. his executor. The wife files her bill againſt the 
executor alone for her paraphernaiia, without making the two 
daughters defendants. _ 


Harpwicke, Lord Chancellor. This queſtion concerns only 
part of the will; and if you expect à decree for this particular part, 
you muſt have the legatees before the Court. The huſband gives 
theſe paraphernalia as a ſpecific legacy, and the daughters and _ 
4 | 


In the Court of Chancery 


both Sales in part from the ſame perſan, and therefore all the 


claimants muſt be before the Court. The wife might have brought 
trever for them againſt the executor alone; but here both the legal 
and truſt or equitable part is brought in queſtion; and this Court 
will confider the executor as a truſtee for the ſpecific * 


Ordered that the plaintiff amend her bill. 


Kennedy againſt Ackland (a). 
Hilary Term, 13. Geo. 2. 1739- 


1 ACKLAND, the father, being tenant in tail of the 


lands in queſtion, with the fee-ſumple expeCtant, deviſed them 
40 his ſon Hugh Aciland, and died, leaving iſſue two ſons, Hugh 
and John, and three daughters, Margaret, Elizabeth, and Mary ys 
who all died without iſſue, Hugh Ackland, fon of Hugh the teſtatory 
being thus ſeiſed, married his firſt wife Philippa, on whom the 


lands were ſettled in ſpecial tail, and Hugb, by that ſettlement, was 


tenant in tail with the fee expectant upon failure of iſſue. Hugh, 


Þ 5 3 his firſt wife, had iſſue two daughters, Rebecca and 
9 


an, and by Chriſtian his ſecond wife two more, Eleanor and 


Emma. John, the ſecond ſon, had iſſue Hugh Ackland, the preſent 


defendant, and is dead (5). 
(s) This caſe was tranſcribed from the manuſcript of Mx. Shear; 
„ 
Hucn Acx LAND 
the teſtator, 
tenant in tail, wit 
afee in remainder. 

2 3 | . | | = 5 Gs 
Todo ES 
Hugh Ackland, wang.) [Margaret] |Elizabe Mary 
— has iſſue. — 2 — 2 | Acklan Ackland 

— 1 


— 3 a — S — 22 — 
| TD LEY 


—_ A | \ Eleanor, | . | "Emma, wikeot | 
_ {dead with- dead with} dead with- Thomas Kennedy 
| eut mar out iſſue. out iſſue. under whom the } 
plaintiff claims- 
err at law, 
1 mar | 
Hugh — 


the defendant. 
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Hugb Achland, fon of the firſt teſtator Hugh, died, leaving 


iſſue four daughters. The eftate which was created By the 


marriage-ſettlement with the firſt wife Philippa, deſcended on the 
firſt two daughters of that marriage, there being no fon ; but the 


reverſion in fee fell on all the four daughters equally, they being all 


related in equal degree to the common anceſtor, Hugh Ackland, 


And it is upon this deſcent of the fee that the preſent queſtion 


: ariſes. 


Joan and Rehecca died without iſſue, or without docking the 


intail, as alſo did Eleanor, one of the daughters by the ſecond wife | 
 Ghriftian. | . 


Emma, being thus left the only ſurviving daughter, intermarried 
with Thomas Kennedy, who is ſince dead, leaving his brother, 
William Kennedy, his heir at law; and as ſuch he claims the eſtate 
in queſtion. | 5 „ EOS: 

Emma, the wife of Thomas Kennedy, upon her marriage with him 
levied a fine, &c. to the uſes of that marriage, &c. . 
The defendant Hugh Ackland claims as fon and heir to John 


Ackland, brother to Hugh Ackland the ſecond, and heir at law to 


Rebecca and Joan, on whom, he ſays, the moiety of the fee deſcended 


. after the death of their father Hugh Actland the fecond ; for being 


of the whole blood to them, as their uncle, he will be entitled to 
ſuch moiety, if it did fo deſcend on them, before their half- 
ſiſters Eleanor and Emma. 


The plaintiff, William Kerinedy, claims as heir at law to Thoma: 
Kennedy, his brother, who married Emma, on whom he inſiſts the 
whole fee deſcended after the death of Rebecca, Joan, and Eleanor, 
as heir at law to Hugh Actland the ſecond, who was the laſt perſon 

actually ſeiſed of the freehold. > 


Tbe queſtion was, Whether, as the eſtate-tail is ſpent in Joan 
and Rebecca, by their dying without iſſue and not having docked 
the infail and tnoiety ef the fee ſo deſcended on the faid Joan and 
Rebecca as to make Fohn, their uncle and heir-general, take their 


moiety by deſcent? or, Whether, as Hugh Achland the ſecond was 


the perſon laſt actually ſeiſed of the freehold and inheritance, 


Rebecca and Jaan not having docked the intail, the two daughters 
by the ſecond venter, Eleanor and Emma, after the death of their 
ſiſters, took the whole reverſion in fee as heirs to him? 


HarDwicke, Lord Chancellor, was of opinion, that the tail 
was ſpent in Joan and Rebecca by their dying without iſſue, and 
that a moiety of the fee did not deſcend on them, ſo as to entitle 
ves Aeiland, their uncle and heir at law, to it after their death: 
but that as Hugh Ackland the ſecond was the perfon laſt actually 
ſeiſed of the freehold and inheritance, Emma, his daughter by the 
ſecond wife, will be entitled to the whole fee, as heir to her Cider 
and ſiſter Eleanor; and from her huſband Themas, the plaintiff 
William Kennedy will have a good title as his heir at law. | 


N. B. MR. FAazAKERLEY is of a contrary opinion, and thinks, 
that a moiety of the fee deſcended on Rebecca and Joan, and from 


them Hugh, the defendant, is entitled to their morery. 


la the Court of Chancery. | 273 


The Lord Mayor and the Aldermen of York againff Sir Cale 102. 
; Lionel Pilkinton and Others. = 

I Chancery, Eaſter Term, I 5. Geo. 2. 1742. 

PHE PLAINTIFFS brought their bill againſt the defendants for unf aer 
an excluſive right to fiſh in the River Ouſe, in Vort hire, ge Sight 0 
and to be quieted in the poſſeſſion of ſuch fi.hery, to prevent mul - fiſnery, brought 
tiplicity of actions. e their bill to be 
The defendants by anfwer inſiſt, that they are lords of ſeveral — ge” mg 
' manors, and of very large eſtates along the banks of the River and to prevent 
Ouſe, and that they have always uſed to fiſh in ſuch parts of the multiplicty of 


tiver as are contiguous to their lanc. . — * 
| „ 5 6 3 fendants by an- 
The plaintiffs, pending this ſuit, indicted ſeveral perſons itt ſwer inſiqt on a 


HE COURT OF SESSIONS for the city of 15r4, for fiſbing in the cuſt>mheyhave 


river under an authority from the defendants. of filhing on the 
| borders of their 


The defendants now moved for an injunttion to ſtay pro- hnd. Pending 
ecedings upon theſe indictments, upon an affidavit that the mayor the ſuit, plan- 
and aldermen, who are plaintiffs in the cauſe, are in the commitfhor tiffs ind. ct 
of the peace for the city of Vr, and conſequently would be judges {ver perſons 


The plaintiffs 


ö : | in the court of 
in their own caſe. | | S for the 


M. ATToRNEvy-GENERAL oppoſed the motion by den ing <ty of Terk for 

the jurifdiftion of this Court to ſtay proceedings in pleas of the fiſhing under an 

| a : 4 . - x authority from 
crown, although the queſtion depends upon a matter of right which gefendants. 

is ſubmitted to the determination of this Court. And now, upon 


Mx. BROWN replied, that it was very extraordinary that the dit that the 
plaintiffs, who come to eſtabliſh their excluſive right of fiſhing by „ 
pill in this Court, ſhould, when the thing is ripe Be hearing, take are in com- 
this other method of proceeding by indictment, which in ſome mea- miffion of the 
ſure will try the very right; for the defendants to ſuch indictments Peace for York, 
cannot be guilty of the treſpaſs, if the perſons who authoriſed them 5 ee gl 

had a right to fiſn. Beſides, as they have brought their bill in this Ae r 
Court, and have ſubmitted their title, they have concluded them- own caſe, de- 
ſelves from proceeding in any other court or method; and if they fendants moved: 
do, this Court will grant an injunction. 4 „ 8 3 

HaRDWICEE, Lord Chancellor. Where criminal proceedings ings e 2 
relate to matters left to the determination of this Court, I ſhould d. ments. 

not heſitate to ſtay proceedings; and this Court has often done Lens Chan- 
it. An information was brought in the name of the attorney- tnt: 


| : | 3 zl a Though thi 
general, in order to ſettle a right in a highway; and upon motion, eee | 


there was an order of this Court to ſtay the proceedings in an grant an injunc- 
indictment for a repair of the highway in the ſeſſions until ſuch tion to ſtay 
information was determined in this Court. Suppoſe a right to the mina p 


boundaries of a manor was diſputedin this Court, and there was an Is. Snag 
73 


injunction to ſtay proceedings in an action of treſpaſs, and the party io 8 to refrain. 
ſhould change his action of treſpaſs to an indictment of treſpaſs, Sets ns 
thould have no ſcruple to ſtay his proceeding. ; 3 _— 

i | ; is an indie 
ment for treſpaſs in which was no violence, and is to try a civil right, which is the ſubje ct of an ac- 
wy it can order the proſecutor, who is plaintiff now before the Court, not to proceed. S. C. 1. Atk. 
282 | | „ 
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In the Court of Chancery. 


Loxy-Mavex His Lordſhip was now obliged to go to the houſe of lords, and 


or Your 
AND THE 
ALDERMEN 
againſt 
S1n Lioxngt 


PII IN Te 


ordered this motion to ſtand over until the next day, when he ſpoke 
to this effect: | 6 


The defendants in this cauſe had another method of ining what 
they attempt by this motion. If they had gone to the attorney. 


axp Ora. dera, and had ſhewed him, that the indi-tment was not for any 


violence or breach of the peace, but was the diſpute of a civil right, 
and the proper ſubject of an action of treſpaſs to try that right, 


he to be ſure would have granted a cęſſet proceſſus or nolle proſegui 


almoſt of courſe, eſpecially where one of the parties whoſe right was 


involved ia the ſubſtance of the indictment was to be judge of the 


indiciment. 


But as the parties have prayed for their remedy in this court by 
motion, we muſt ſee how far we can aſſiſt them. This proceeding 
of the plaintiffs by way of indictment is improper upon two accounts: 
In THE FIRST place, they are making themſelves their own judges; 
and in THE SECOND, they are in ſome meaſure going to the deci- 
ſion of a right which they themſelves have ſubmitted to the decree 
of this Court. Beſides, as the prayer of the plaintifts bill is to 
prevent multiplicity of actions, they are acting quite inconſiſtently 
with what they pray; and the queition will be, Whether this 


Court can ſtay theſe proceedings, which are not actions in the name 
of the party, but a proſecution in the name of the king for a breach 


of the peace? And to be ſure this Court has not ſuch a general 


juriſdiction as to grant injunctions to ſtay criminal proceedings 
which are at the ſuit of the crown, for the attorney- general may 


ſtill procegd. But where a matter of property is laid before this 


Court for its judgment, and the plaintiff in the cauſe indicts the 


deſendant for a treſpaſs upon the land, without any violence or 
breach of the peace, which treſpaſs might now properly be the 


ſubject of an action, it being attended with no marks of violence, 
and is to try a civil right; there the Court, though it cannot grant 
a formal injunction tocloſe the hands of the attorney. general, yet it 
can and will make an order on the proſecutor, who is party to a bill 


in this Court, not to proſecute : and that is the very caſe before the 


Court; for it is ſworn, that the indictment found at the ſeſſions is 
merely for fiſhing, without any circumſtances of miſbehaviour 
which tend to a breach of the peace; and the queſtion upon ſuch 
inditment can only be upon the civil right, which is the ſub- 
ject of an action, and is already before this Court, which 
will make an arder on the profecutor, who is a party to a 


ſuit for the ſame thing in this court, not ts proceed on the 
indictment until his right is at in at period his court. As ſuppoſe 
a bill here to ſettle the right of lands, and there are f2veral 


eatries, and indictments brought by ſome of the parties for thof: 
forcible entries, which indictment is a remedy by ac: of parliament 
for breach of the peace, and alſo a civil — for the benefit of 
the party, yet the Court will ſtay the party from proceeding in 


this indictment for his own benefit until his right to the lands in 
the bill is determined in this court. 


Therefore 


In the Court of Chancery. EE. 275 


Therefore let there be an order on the plaintiff to ſtay him from Loxy-Mavon 
proſecuting the defendants or their agents, either by way of action 97 Yor* 
or indictment; for exerciſing the right of fiſhing claimed by the e 2 
defendants in their anſwer; until the hearing of the cauſe or further ag 

Jer; | : _ Six Lioner 


PiLKiNTON + 
AND OTHERS, 


Lockwood and Others again Ewer and Otkers ; Ciſe 10% 
Lady Child and Others againſt Chanſtiler, : 
In Chancery, Edfter Term, 15. Ges. 2. 1942. ; 1 


THIS was a bill brought by the repreſentatives of Sir Thomas tn the year 1708 
Coke againſt the repreſentatives of M.. Euer, in order to 4 borrows of 

have a redemption of two thouſand five hundred pounds Zaft- India ena andior 
ſtock, upon the payment of what ſhould appear to be due for principal (,'p., cool. Ea. 
and intereſt on an original loan of two thouſand pounds, for which dis ſtock, ind 
the ſaid two thouſand five hundred pounds Eaft-Tridia ſtock was gave his bond 
mortgaged to Mr. Ewer. 1 ni 
THz cAsE was thus: In tlie year 1708 Sir Thomas Cute, bei following Ts yi 
vernor of the Old Eaft-India Company, and having occaſion to tigns a defea.- 
(DK $4 two thouſand pounds, but not thinking it diſcreet that the ſance, by which 
Company ſhould be acquainted with his want of money, applied ff, nant, 
himſelf to Hr. alters, in whoſe name, as the hill charges, part of eee 
his ſtock ſtood; and deſired him to borrow this ſum of Euer as of tereſt in July he 
his own proper account; which Mr. Walters accordingly did, and would re- tranſ- 
for ſecurity affigned to My. Ewer two thouſand five at pounds _ The itcck 
E2ft- India ſtock, and alſo gave his own bond for the payment of * 
the mone) in Ju following. Mr. Ewer on his part, at the fame made, which 2. 
time, by his -poll of defeaſance, obliged himſelf to re-transfer paid; and upon 
the two thouſand five hundred pounds upon payment of the- prin- the laſt call 3. 


cipal and intereſt by Fuly next; and at the fame time, as the bill _ vos 3 


charges, Sir Thomas Cute gave to Mr. Walters a bond of indemnity the 3 eee | 


for the bond he had given on his account; but there was no proof the ſtock akers 
of this in the cauſe. Afterwards, in the ſame year, the ſtock wards inc:eaicd 
belonging to that Company ſunk in its value; they made ſeveral in its value. B. 
calls upon the proprietors by reaſon of their wanting money; and e, ed 
Ewer paid near fifty pounds per cent. on account of theſe calls for yer 1515, and 
the ſtock of two thouſand five hundred pounds, which was ſo tranf- then jens our 
ferred to him; inſomuch that, upon paying the laſt call, there was thisz5ocl.ftock, 


twenty-four pounds ten ſhillings due to Mr. Ewer above the two 24 N — 


thouſand five hundred pounds Zaf?-India ſtock. In 1709 the 2 
Old and New A united, and by that means — pes 2 
the credit of their ſtock increaſed. After that, in the fame year, 1729 a bill is 
Sir Thomas Coke died, and left Lady Coke his executrix, who made brought to re- 
no propoſals for any redemption, but Mr. Ewer continued in the —_— moo 
quiet receipt of the dividends until 17 15, when he died; but before count o >a 
that time he had ſold out this two thouſand five hundred pounds, length of time; 
and uni;ed it with his own groſs ſtock of about fourteen thouſand 2 being a 
| n e, 
there was no occaſion to forecloſe. —'S. C. 2 2 2 
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| Locxwoop pounds. In the year 1719 Lady Coke died, making Mr. Lockword 
any Ornzzs her executor, who, in a few years after he had diſcovered that this 


Ewen equity of redemption was in truſt for Sir Thomas, brought his bill, 
and Ornzxs; biz. in the year 1729. Mr, Walters alſo died, but at what 

on, time 1s not very certain. His repreſentatives however, who were 
Lavy Cn1t» made defendants in this cauſe, admitted, that what Mr. Walters did 


and Oraxas done asruſtee for Sir Thomas Coke, 5 


againſt 


 CnanSTILET- And the queſtion upon this caſe was, Whether the repreſentatives 


of Sir Thomas Coke, who are plaintiffs, ſhould be admitted to a 

redemption of this Zaft- India ſtock, which was mortgaged in 1708, 

and this bill not filed until 1729, which is above twenty years? 

and, Whether they ſhould not be admitted to a redemption, not- 

JN the length of time, as there was no bill for a fore- 
ure? | 


Ix was ARGUED for the plaintiſ to this effect, by Noet, 
WELDpon, WALLER, and MURRAY:—This whole tranſaction 
was of a private nature, and carried on in the name of a third 
perſon. Sir Thomas Coke died in one year after the mortgage, 
and made Lady Cote his executrix; but ſhe did not ever diſcover 
that the equity of redemption of this ſtock belonged to Sir Thomas 
Coke, although ſhe lived until 1719. After her death her repre- 

ſentative, Mr. Lockwood, diſcovered the truſt, and in a few years 
afterwards filed his bill, viz. in 1729 ; ſo that the account of time 
which is to run againſt a redemption is only to be taken from the 
time of the diſcovery, and not from the time of the mortgage made, 

and then the bill will be — in a proper time for a redemp- 
tion. The Court will not admit time to run N an infant; 
and the plaintiffs ought to have the ſame privilege, for it was 
not poſſible for them to bring a bill for redemption of what they 
did not know belonged to them: before they ought to be pre- 
cluded from a redemption, Mr. Ewer ought to have forecloſed the 
; _ equity of redemption. PID i e 1 
Redemption of It has been often mentioned in this court, that the fatute of Limi- 
mortgages fub- 22t;ons, as to making entries and bringing ejectments, is the rule 
Fig „ Kean the Court directs itſelf by in the redemption of mortgages. But 
for making en- that is not the only rule; for the particular circumſtances of a caſe 
tries and bring are alſo to be taken into the account, as appears in two caſes in 


irg ejectments; Vernon. The firſt is that of Orde v. Heming (a), where a bill was 


but wheremort- to redeem 2 mortgage; and the defendant demut red by reaſon of. 
eg? even _ the plaintiff's own ſhewing, for it appeared the mortgage was fixty 
mortgageĩs ſatiſc. years old; but the demurrer uponargument was over-ruled, becauſe 
fied, as in h it was charged in tae bill, that the mortgagor agreed that the mort- 


mortgage s,there gagee ſhould enter and hold until he was ſatisfied, which is in the 


—_ ee nature of a Velſh mortgage; and in ſuch caſe the length of time is 
N ten no objection. The ſecond cafe is Proctor v. Cowper (: The bill 


3 was filed in 1700 to redeem a mortgage made in 1642; the mort- 


1. Vern. 41 
i _- SW X eg | | x 
: — wag (a) 1. Vern. 413. 2. Vern. 481. (5) 1. Eq. Abr. 314. 2. Vern. 377. 
1: Eq. Abr. 314. | 1 2. Eq. Abr. 611. Prec. in Chan. 116. 
| | gagee 
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_— 


ee entered in 1650; there were three deſcents on the part of the Locxwoop 
4 and tour on the part of the plaintiff; yet the length of 4? een 
time being anſwered for the greateſt part of the time by infancy or Sas 8 
coverture, and foraſmuch as in 1686 a bill was brought by the n 0rarzs ; 
mortgagee to forecloſe, and an account then made up by the mort- on, 
gagee, the Court decreed a redemption, and an account fröm the Lavy Cnirr 
foot of the account in 1686. As to the length of time, this * On 
caſe differed from the redemption of lands, where the profits and @., . a: RY a 
outgoings being uncertain, and the mortgagee having entered 
been in poiſeſſion waters? 171 and conſidered the eſtate as his own, 
perhaps he may have made ſuch improvements, and have met with 
ſuch accidents from bad tenants and repairs, as it would be very 
difficult for him to give a regular account of: but in the preſent 
caſe it is otherwiſe ; for in the caſe of Zaft-1ndia ſtock the mort- 
gagee can have been at no expence or improvements, and the 
account will be taken without any ſort of difficulty or prejudice to 
the mortgagee ; for he has only on one ſide of the account to charge 
the mortgagor with the principal and intereſt for ſo many years, and 
on the — ſide of the account to give him credit for ſo much as 
he ſhall have received upon the dividends of the Eaſt- India ſtock, 
which he will eaſilygollect from the Company's books, which are 
things of a public concern, and lie open to every proprietor of . 


Eaft-India ſtock is a ſpecies of perſonal property which ha 
aroſe within leſs than a century, and makes an annual profit, and ſo 
differs from any other dead perſonal thing which lies in the hands of 
the pawnee without any profit ariſing from it, as jewels, plate, &c.; 
and this will make a difference as to the redemption, ; for a Court 
will lean againſt the redemption of ſuch a dead piece of perſonalty 
when it has lain in the hands of a pawnee for any length of time; 
but it will be otherwiſe of Za/?- India ſtock, becauſe that is annually 
paying a ſort of intereſt to the pawnee. | 
In the caſe of a rent-charge, this Court had redeemed after 
eighty years time; and they took a difference between a redemp- 

tion of a rent-charge and of land (a). 


Mr, ATTORNEY-GENERAL for the defendants. This tranſ- 
action was in 1708, and Ar. Ewer lived after this mortgage until 
1715, and his repreſentatives 1 no demand at all upon him for 
any account of the two thouſand five hundred pounds Eaſt-India 
| ſtock, and therefore imagined all demands for a redemption to be 
at an end: nay, Mr. Ewer conſidered it in this light himſelf, for 
he ſold it out, and united it with his groſs ſtock, 


But ſuppoſing this Eaſt-Indig ſtock to he redeemable, it is not 
redeemable by Sir Thomas Cike's repreſentatives, the preſent 
plaintiffs, for the bond of Mr. Walters is produced, and the tranſ- 
fer of the ſtock from Mr. Walters, and the defeaſance of Mr. 
Ewer to Mr. Walters; but there is no evidence in the world that 


(a] Floyer v. Lavington, 1. Peer. Wms. 270. 
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273 In the Court of Chancery, 


; Locxwoop this was a mortgage from Sir Thomas Coke by Mr. Walters as his 
An OTaERS truſtee 3 and therefore Sir Thomas Coke's repreſentatives cannot 
—_ redeem, for the tranſaction being in Mr. Walters“ name, it muſt 
axpOTaxas ; be taken to be his ſtock ; and the plaintiffs ought to have ſhewed 
| on, ſome deed of truſt from Mr. Walters to Sir Thomas Cote of this 
Lavy cn ſtock, and that there was a transfer of it from Sir Thomas to Ar. 


axe OTxERS alters; which they have not done: the only evidence is, the 


8 . x admiſſion of the executors of Mr. Walters in their anſwer to ſtand 
Zs truſtees for Sir Thomas's repreſentatives for the ſtock; but that 
will be no evidence againſt us; for though it may bar Mr. Walter: 
; executors from any claim which they may make againſt us, yet it 
cannot give a right to Sir Thomass repreſentatives to ſet up any 

claim of redemption againſt us, 185 
On pledges of Mr. Ewer had a right to ſell this Eaſt-India ſtock as foan as 
pero du ever it was forfeited by the non-payment of the principal and intereſt 
ee eee on the day fixed for it. The common known principle upon pledges 
them at the day, Of perſonal things is, that if the pledger do not redeem them at the 


- 


ide pawnee may Cay, the pawnee may fell them without any previous decree for a 
ell them with- forecloſure. This caſe differs from that of a rent-charge, which is 


out a decree to 4 real thing, and is as fixed and ſubſtantial as the land itſelf ; and 
ſorecloſe. in the caſe of Flyer v. Lavington, in which the caſe of Wid- 
drington v. Jennings is Cited, the Court denied a redemption of a 
rent-charge after ſixty years, almoſt purely for the length of time; 
and Loxn Harcoukr faid, the Court had already gone too far 

in permitting redemptions, _ 8 


It is very inconvenient that theſe perſonal things ſhould be 
always lookcd upon as redeemable, for length of time carries with 
it a preſumption that Mr. Euer was a purchaſer of the equity of 
redemption of this ſtock from Mr. Walters or Sir Thomas Cike the 
ceſtuy que truft ; and though there would be no difficulty in taking 
the account of ſtock and its dividends, yet that is not the preſump- 
tion the Court goes upon in the redemption of mortgages, for it is 
that property may be quieted; and there is a period of time when 
the party muſt aſſert his right; and the ſame length of time ſhall 
bar a redemption in equity as bars an entry by ſtatute. | 
HarDwicKkE, Lord Chancellor, I am of opinion, that this bill 
ought to be diſmiſſed ; for it would be very miſchievous if this cauſe 
was permitted to proceed. If this had been land which had been 
mortgaged, the defendants could not have held it irredeemable 


| In cafe of per- without coming into this court for a forecloſure; but the thing 


jonaky, no oc- pledged in the preſent caſe is not land, but perſonalty, viz. Eaft- 
1 to ſoic- India ſtock; and it has been determined, that in ſuch cafe the py 
nt has no opcaſion to come into this court for a forecloſure. That 
7. Pe:r. Wms. point was fo ſettled in the caſe of Tucker v. Hilſon (a), which was 
$f} thus: One poſſeſſed of an exchequer-annuity for ninety-nine years 

| borcowed money upon it, and for fecurity there was an =. 

transfer of the annuity, but with a disfeaſance that if the money was 


(4) 1. Peer. Wins. 264. 


paid 


In the Court of Chancery. 


paid At ſuch a day the affignment ſhould bz void 3 the money was Locxwoop 
not paid at the day ; upon which the lender frequently defired the »— * 


money, and gave notice that he would ſell; and appointing a time 
for the purpoſe, deſired the borrower to be preſent to ſee that the 
annuity was ſold at the full value: the borrower, by letter, deſired 
the lender to ſtay a week longer before he ſold, which was alſo 
complied with; and then the lender dying ſuddenly, the defendant, 
his adminiſtrator, ſold the annuity at the Exchange by a ſworn 
broker for the full value that thoſe annuities then ſold for, and 
which was leſs than what the money due to the defendant amounted 


to: theſe annuities afterwards roſe in value; whereupon the 


mortgagor brought a bill to redeem, or to compel the defendant to 
purchaſe another annuity on the fame fund, and of the ſame yearly 
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value, to be transferred to the mortgagor on his payment of principal | 


and intereſt : and HaRcouRr, Lord Chancellor, faid, Here is no ex- 


preſs power to ſell ; and anmiities for ninety-nine years are like rent- 


charges out of lands, and not like ſtocks, which may be thought to 
be of imaginary value; and there being no decree for forecloſing the 
mortgagor, nor any agreement in writing that the mortgagee ſhould 


ſell, let the defendant procure an annuity of the like value, and up- 


on the ſame fund, to be conveyed to the plaintiff, upon his payment 
of the principal and intereſt to the defendant ; and let the maſter 
compute what is due for principal and intereſt : from which de- 
cree an appeal was brought in the houſe of peers, where it was in- 
filted, that theſe exchequer- annuities, as well as ſtocks, were equally 
fold at the Exchange, and that this was but as a pawn ; and though 
there was no expreſs power to ſell in the defeaſance, yet by the 
mortgagor*s letters it was plainly ſubmitted to, when the mortgagor 
deſired the ſale might be deferred for a week; that the convenience 
of theſe ſecurities among merchants was, that after the day of pay- 
ment was paſſed they were taken to be ready money; and that it 
would be infinitely troubleſome and dilatory if there could be no 


{ale of ſuch annuity thus pledged without a decree? of forecloſure ; 
that this would ſet aſide ſeveral ſales that had been made in the like 
caſes, and occaſion multiplicity of ſuits : wherefore' the decree 


was reverſed by the lords, nemine contradicente, In the preſent 
caſe, the plaintiff can be in no better condition than Malters him- 


ſelf would have been if he had .been plaintiff ; for no proof has 


been made any otherwiſe than as it ariſes from an admiſſion in the 


anſwer of Walters executors, that he is barely a truſtee for the 


benefit of the plaintiff ; and though it is true, that an admiſſion in 
the anſwer of one of the defendants, that he is barely a truſtee for 
the benefit of the plaintiff, is ſufficient, provided the plaintiff has a 
good equity, yet it is not ſufficient for any other purpoſe ; and if 
the plaintift would draw any other argument from its being a truſt, 
he muſt make proof in the cauſe that it is fo. Suppoſe then Walters 
had brought this bill himſelf, What relief is it that he could afk 
after this length of time ? It is proved in the cauſe, that very ſoon 
after this pledge was made to tber, feveral calls were made by the 
Od Eaft-Tadia Company upon the proprietars, their ſtack being 

© 4 | then 
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280 In the Court of Chancery, 


„ 


Locxwoon then in a decaying condition, and Ewer upon theſe ealls paid in 


2 * OTHERS near fifty pounds per cent, AS this has been fo, can it be thought, 


= ER becauſe the ſtock is now more valuable, that this Court would have 
axp Ornzxs; decreed a redemption in favour of Malters after this length of time? 
n, All the perſons who were prlvy to this tranſaction are dead. In 
Lavy Curt 1720, and not before, which was after the death of Sir Thomas Cole, 
% CTHERS Etoer, and Walters, a bill is brought by the executor of Sir Themas 


Cz . in order to be allowed to gedeem. If I alters bimſelf had brought 
n tt:tis bill after ſuch length of time, he could not have been allowed 
any benefit from it; and the plaintiff cannot be in a better condition 
than FValters himſelf would have been. For theſe reaſons the bill 
mult be diſmiſſed. — . | ns ==, 
So his Lordſhip was pleaſed to decree accordingly. | 
Cafe 104. Portman again Seymour. 


| I Chancery; Eafter Term, 15. Ges. 2. 1742. 


A. ſettles his GIR WILLIAM PORTMAN being ſeiſed of a freehold eſtate 

at Orchard, in Somerſet/hire, ſettles it upon Mr. Portman, the 

vpon B. and the laintiff, and the heirs male of his body, with divers remainders 
pl 5 * 


8 ug = . over; and being alſo ſeiſed of a copyhold eſtate in fee, held of the 
Mmainders over, manor of ee, Fang ee in the ſame county, ſurrenders them to 


and ſurrenders one Mr. Croſs, upon condition that he ſurrender to one Mr. Henry 
His copyhold Portman and his heirs, ſubjcct, however, in his hands, to the will of 


ee wed ro Sir William Croſs. Accordingly ſurrenders were made into the hands 


C. upon condi- of Mr. Henry Portman ; and ſubſequent to the ſettlement of the 
tion that he ſur- Orchard eſtate, viz. on the 27th of February 1689, Sir William 
render to P. and makes his will, and therein recites the purpoſes of the ſurrender to 


Hisheirs,ſubjet, Vr. Croſs and to Mr. Henry Portman, and then he goes on in theſe 
1 8 words _ And ] defire of my couſin, the faid Mr. Henry Portman, 
cordingly fur- © to contrive, if it is poſſible, that the ſaid copyhold lands may be 
renders to P. & continued to the owner and owners of my eſtate at Orchard.“ 
3 3 Mr. Portman continues poſſeſſed of this copyhold land, which is 
renders, deſires Iijable to this particular cuſtom, © that a ſurrender of any copyhold 
D. to contrive, & land to the uſe of a will is only good for ſeven years; and if the 
of ay 6 = & deviſor live more than ſeven years after ſuch furrender, it is as no 
m'ght be Conti. © ſurrender ; and in ſuch caſe, the widow is to have the eſtate as fully 


* 


nued to the d as an heir at law.” Mr. Henry Portman furrenders this copyhold 


- owners of the eſtate to the uſe of his will in 1717, and makes his will ſoon after, 


_— Si = but outlives the ſeven years from the time of the ſurrender. . ' 
C. . « 9 x 2 1 =p . a a 2 » - 2 
rendered this copyhold to the uſe of his will; and by the cuſtom of the manor, a furrender after ſeven 


years is vold, and the eftate goes to the widow ; and outlives the ſeven years, and dies, having firſt 


made his will, and deviſed the copyhold to B. in tail, with remainders over as aforeſaid ; and foraſmuch 
as D. is only a truſtee, equity will ſupply the defe&t ; but there being no proof that it was poſſible 


by the rules of the manor to ſettle this copy old in tail as the trec hold, the cauſe was put off unti 


e, 5 


By 


- 


In the Court of Chancery, 


By this will Mr. Henry Portman deviſed this eſtate to Ar. 

Pariman, the plaintiff, with the ſame remainders over as are limited 
in the ſettlement in regard to the Orchard eſtate; and in the ſame 
will he deviſes to his wifea legacy of ten thouſand pounds, © in full 
« ſatisfactidn and diſcharge of dower and thirds of or in any manors, 


„ Kc. whereof or wherein I am or ſhall be intereſted, and in diſ- 


« charge of all eſtates which I have granted heretofore to her for 
« life or years, whereof Sir William was heretofore ſeiſed. In 

the ſame will he further gives his wife his two beſt hunting-horſes, 

the beſt pair of coach-horſes, her wearing-apparel, her gold watch, 

and a great pearl necklace which ſhe uſually wore, | 


And the preſent bill was yes 6 by the plaintiff Mr. Portman, 


who is entitled to the Orchard eſtate under the ſettlement, againft 
ſeveral perſons, and eſpecially the widow of Mir. Henry Portman, 


who claims, as cuſtomary heir of her huſband, to have an account 


of the rents and profits of the cuſtomary eſtate, and to have them 
ſurrendered according to the cuſtom of the manor of Taunton- 
Dean, and to go according to the direction of the will of Sir William 
Portman, | a 

Mr. Brown and Ms. FrLoveR argued for the plaintiſ Mr. 


Portman, That this copyhold eftate was a truſt in M. Henry 
Portman; and that if he has not executed the truſt, the land ſhall 


be chargeable into whoſeſoever hands it comes; that indeed, in the 


preſent caſe, Mr. Henry Portman had executed the truſt defectively; 
bor the ſurrender, as the caſe is circumſtanced, is no ſurrender; yet 
the Court will ſupply ſuch a defective execution of a truſt ; or if it 
will not, that the copyhold ſhall ſtill be ſubject to the truſt in the 
hands of the widow, Mrs. Towns, though ſhe claims as a cuſtomary 
heir, For though this is not the caſe of an heir at common law, 
but by cuſtom, yet that will make no difference ; for whether it be 
heir at common law or cuſtom, yet they both make titles from the 
ſame fountain, their reſpective anceſtors. And where a perſon 
ſucceeds to an eſtate, whether as a common-law heir, or by 
cuſtom, as a purchaſor under a conveyance, yet the lands ſhall 
fall into all their hands loaded with the truſt. In caſe of gavelkind 
lands, the cuſtomary heir has been held to be liable to the warranty 
of his anceſtor, But it. is here ſtronger, for it is in the caſe of a 
truſt ; and if a truſtee do not execute his truſt, or execute it defec- 
tively, the ce/tuy gue truſt ſhall not be injured, but the cuſtomary 
heir ſhall be anſwerable. An objection may be made to the decla- 
ration of this truſt in Sir WFVilliam Portman's will, wherein he de- 
ſires his couſin to contrive ſome way to ſettle the copyhold eſtate on 


the owners of the Orchard eſtates, that this word © defire” is an 
expreſſion ſo much at large as to leave it entirely to the diſcretion |, 


of Mr. Henry Portman whether to ſettle it or not ; and that the 


word © deſire“ does not amount to a deviſe, but the word * de- 


„ fire” in a will is as ſtrong as “] deviſe, will, direct, com- 


„mand,“ and that it is mandatory and obligatory in all reſpects ; - 


and there is no particular technical word for a deviſe, for any words 
ae ? , ; K : 0 8 N | - which 
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againſt 
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f 


and the purpoſe of every will is to do no more. But if the 


; Tn the Court of Chancery. 


which expreſs the intent of the teſtator are ſufficient : and there is 
a caſe in 2. Vern. 228. where the very word © deſire” is held to 
amount to a deviſe, and not to be difcretionary. The other objec- 
tion which we ſhall make to tie widow is upon the will of her late 
huſband Mr. Towns, wherein he gives her a legacy of ten thouſand 
pounds in full of dower and thirds which the can clin of any of his 
eſtates, and in full of all eſtates for life or years out of Sir William 
Portman's eſtate. He then goes on and deviſes to her coach-horſes, 
hunters, &c ; and in the fame will he deviſes the copyhold eſtate in 
diſpute to the plaintiff, and the heirs of his body. And the rule of 
law is, that whoever will take advantage of one part of a will muſt 
ſubmit to every other part of the ſame will, as well to thoſe parts 
which are to their benefit as to thoſe which are to their prejudice ; 


and they cannot claim particularly; but muſt fubmit entirely, If 


fo, and the widow claims the ten thouſand pounds legacy, and the 
coach-horſes, hunters, &c. in the other clauſe, ſhe muſt not impeach 


our deviſe, but muſt let it be at reſt, 


Mx. ATTORNEY-GENERAL, for the defendants, argued, that as 
to the latter objection upon Hr. Henry Portman's will, the legacy 
of ten thouſand pounds was given only in reſtraint of dower and 
thirds, which is a particular right, and cannot reſtrain the preſent 
right, which the widow ſets up as cuſtomary heir; that the other 
clauſe, being only a deviſe of paraphernalia, gives her no more than 
what was her own before, and fo is void. 8 


That the Orchard eſtate being ſettled to Mr. Portman, the 


plaintiff, and the heirs of his body, with remainders over, and the 


copyhold eſtate being deſired by Sir Milliam Portman, if poſſible, 
to be ſettled in the ſame manner, it was incumbent on the plaintiff 
to have proved, that copyholds in the manor of Taunten-Dean are 
capable of being ſettled to the heirs of a man's ang: + with remain- 
ders over ; for if they cannot, the eftate will be diſcharged of the 

truſt, which is an impoſſible one, and will deſcend, according ta the | 
cuſtom, to the widow, the defendant, 


' HarDwiCKE, Lord Chancellor. If this cuſtomary eftate is 
capable of being limited in the manner as Sir Milliam Portman 
has ſettled his eſtate at Orchard, then the clauſe in his will declaring 
that he had made a ſurrender for the uſe of it, and that he had di- 
rected the ſurrenderees to contrive it, if poſſible, that his copyhold 
eſtate might go to the owner and owners of his eſtate at Orchard, 
according to his ſettlement, will make it very plain that it was a 


truſt in the hands of Mr. Henry Portman; and according to the 


caſe in 2. Vern. 228, 229. Alcock u. Sparhawk, the word & deſire” 
is equal to deviſe, becauie it expreſſes the intention of the teſtator; 
2opyhold . 
eſtate is not capable or limitations of that kind, and Sir len 
Portman could not have ſurrendered the eſtate to the ſame uſes 


as the Orchard eſtate is ſettled, then the plaintiff cannot be enti- 


tled. 
| - But 
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But taking this eſtate to be a truſt in Mr. Henry Portman's PoxTman 
hands, and the queſtion, Whether his cuſtomary heir is to have the _ gain 
lands ſubject to it ? as to that I Am oF 0PINION, that every cuſ- en. 
tomary heir, if he take merely as heir, is equally in the power of 
his anceſtor with any heir at common law. But there have been 
caſes in abundance relating to copyholds and boroughs Engliſh 
where an anceſtor having ſurrendered and given his lands in ſuch 
manner as would bind an heir at common law, it has been held, 
that it would alſo bind his cuſtomary heir; and if Ar. Henry 
Portman took this as a truſt eſtate, its deſcending to his heirs by 
cuſtom will not impede the truſt. But if Mr. Henry Portman 
had had the legal eſtate ſubject to no truſt, and had made a ſur- 
render which was defective or void, as in the preſent caſe by his not 
dying within ſeven years after it, there his cuſtomary heirs ſhall not 
be bound, but ſhall take the eſtate becauſe of the imperfection of 
the ſurrender. Juſt as if a man deyiſes copyhold lands without 
ſurrender to a ſtranger, as the deviſe is not good, the heir ſhall take 


them againſt the deviſee ; but if the ſame deviſor took only a truſt 


in the Jands, his heir ſhall be liable to the truſt, although the legal 
eſtate comes to him, Suppoſe lands to be ſurrendered upon truſt 
to a perſon to do a particular thing, and he neglects to do it, or 
does it imperfectly, and the legal eſtate falls to his cuſtomary heir, 
it ſhall be liable to the truſt. But all this depends upon this point, 
Whether this copyhold land is capable of being ſettled in the ſame * 
manner as the Orchard eſtate. 


Therefore this cauſe muſt go off until further proof, 


Bagſhaw againſt Newton. | __ Caſe 105. 
In Chancery, 18 October 1743. : 


HIS B1LL was brought for the payment of a legacy left to the Onabillbrought 
1 plaintiff by his father's will, who died in 1719, the plaintiff at for a ſpecific le- 


: 2 2 ſpecific l - of - gacy, coſts de- 
that time very young was a ſpecific legacy of the ſtock in the creed out of the 


funds and South-Sea annuities, payable at twenty-one. „ 
The executor did not appropriate any particular fund for the teſtater's perſo- 


payment of this legacy, and died, leaving a conſiderable eſtate in the * — — 


— which he, by will, had ſubjected to the payment of his be entire 
ebts. s ; 

Tux Cour ordered intereſt to be computed at the rate of 

| five pounds per cent. and reſolved, that when a ſpecific legacy is 
claimed in this court, the legatee muſt have coſts decreed him out 

of the other part of the teſtator's eſtate ; for atherwiſe it would 


he to abridge the ſpecific legacy, 


Brizick 


04 la the Court of Chancery. 


Cafe 106, Brizick againſt Manners. : 
| Chancery, Eaſter Term, 15. Geo. 2, 


Cem be pecopnt R. BRIZICK, the plaintiff, having great dealings with the 
fates, owes B. defendant's late father, in April 1740 they cloſed their 
geol. 2. agrees accounts, and a balance of four hundred pounds and odd appeared 
eee dee 2 to be due to the plaintifl. Ar. Adanners, to ſecure this debt to 
Lure te remain. the plaintiff, agreed to make a mogzgage of his Paxton eſtate for 
ing 3ect. by three hundred pounds, to give a bond for one hundred pounds, and 
mortgage. 4. to pay the odd money in ready caſh. In purſuance of this propoſal, 
dehvers a deed 2 Manners delivered a deed of conveyance to Ar, Conyers of the 
e be Paxton eſtate; and Mr. Conyers, heing an attorney, took inſtruc- 

Cho takes in- tions in writing for a mortgage; but Ar. Manners dying in a 
AiruQions to month after, the mortgage-deed was not drawn or executed. The 

_ Erawmertzage 3 parol agreement for giving the bond for the ther one hundred 
but before the pounds was proved in the cauſe, | | 


bond or mort- | 

gage executed And now this bill was brought by the plaintiff againſt Mr. 
— TO Manners's heir at law, that his debt, as to the one hundred pounds, 
byparoide por. might be conſidered as a bond debt to charge the real eſtate; and 
ed, yet on a bill that the defendant, his heir, may be decreed to execute ſuch bond 
brought againtt as his father had by parol agreed; and that as to the three hundred 


, the ber of -4. pounds, it may be conſidered as a mortgage upon the Paxton eſt 
te Count + pounds, it may be conlidered as a mortgage upon the Paxton eftate, 


faſed to carry HARDWICKE, Lord Chancellor. As to the prayer of the bill in 
them into cxe- relation to the three hundred pounds, and the having that conſidered 
— as a mortgage upon the Paxton eſtate, that is a point given up; 
for what was done by the-parties in writing was not done by way 
of agreement or contract, but only as inſtructions to an attorney 
for a further act to be completed afterwards ; and it was given, not 
to be evidence of a contract, but only as an aſſiſtant to the attorney's 
memory, by way of inſtruction to prepare a deed to be executed; 
and theſe inſtructions were not ſigned by the party, and all the affair 
was not executed. If this was to be decreed as the party's 
| agreement, in every caſe where a man had given looſe inſtructiogs 
to draw articles, the party might be brought into this court to de- 
cree a perfo:mance as of articles themſelves : a thing which has 
never yet been carried fo far in this court. | 3: 


As to the one hundred pounds which is proved, the defendant 
agreed to give a bond for it, and had given inſtructions to an attorney 
to draw it; but upon what penalty, upon what condition, upon 
what intereſt, or at what time payable, does not at all appear ; and 
therefore it is impoſſible for the Court to carry ſo uncertain an 
agreement into execution; for it would be at a loſs what decree 
8 | | 


. It has been inſiſted for the plaintiff, that if a man borrow a ſum 
of money, and premiſe to give a bond for it, and do not, that an 

action on the caſe will lie, and damages may be recovered; and 

that therefore a bill may be brought for an cxccution of ſuch a 

| EE „„ pPromiſe 


— 


In the Court of Chancery. 


promiſe in this court; but I do not know that there ever was ſuch 
a decree, not even before the ſtatute of Frauds and Perjuries. 
Thus far the Court, to be ſure, would go, that ſuppoſe a man in- 
tended to lend a ſum of money upon bond, and paid it, and the other 
party then refuſed to give the bond, this Court would carry ſuch a 


parol agreement into execution becauſe of the fraud on one party ; 


but there is no ingredient of fraud in the preſent caſe. But at the 
fame time, I will not ſay off-hand that the Court would not decree 
the preſent agreement againſt the party himſelf, if it had been more 


certain; for as againſt the party himſelf, the bond might have been 


conſidered as a perſonal contract, not binding immediately the land 
itſelf, but only in its conſequences, viz. by recovering judgment 
upon it, which may be done alſo upon every fimple contract. But 
this is a bill not againſt the party himſelf, butagainſt his heir ; and 
how does the caſe ſtand as to him ? Why, thebill is brought againſt 
him in the alternative, either to execute a bond, or to charge the 


lands with this as with a bond not within the ſtatute of Frauds and 


Perjuries, which requires agreements to be in writing that 


affect land; yet a bond charges an heir; and upon an action 
brought againſt him upon ſuch bond, if he has noland from his an- 
ceſtor, he may diſcharge himſelf by a plea of riens per diſcent; 
and if he has lands, he will be charged as to them ; but if I decree 
him to execute this bond himſelf, he will be perſonally liable; and as 
to lands of his own purchaſe, he can by no. plea diſcharge himſelf 
therefrom ; and I cannot make a decree that the heir ſhall 
bind himſelf upon this parol contract, though of full age, becauſe it 
would be putting him in a much worſe condition than if his anceſtor 
had executed the bond, becauſe his anceftor's bond could onl 

charge him as having lands by diſcent; which I cannot do, — 
it would be ſetting up a parol contract to affect lands; which this 


Court cannot do, becauſe it would be within the ſtatute of Frauds 


and Perjuries. 


As to the other part of the prayer of the bill, the plaintiff comes 


directly to affect the lands, for he prays a ſale of them upon this 
parol agreement, which is plainly ſetting up a parol contract to 
affect the lands; and the agreement to ſuch a purpoſe ought as 


much to be in writing as an agreement for a iale, mortgage, or any 


other conveyance of an eſtate, | ? 


But ſuppoſing the parol contract to be out of the ſtatute of 
Frauds and Perjuries, and I had power to decree a ſpecific per- 
formance, yet it could not be _—_ done for the uncertainty of 
this agreement, which is always a rule 
fuſe aſpecific execution; for what condition could I name, or what 
penalty ? Could I now have done this 991 the anceſtor him - 
ſelf? When muſt I make the money payable ? and, At what rate 
of intereſt ? All this is uncertain. And I do not know whether 
this man would have bound his heirs; for an heir is not neceſſaril 
bound by the bond of his anceſtor, nor ever is, unleſs he be ex- 
preisly named; and J have ſeen bonds come into this court where 

| 5 | the 


to induce this Court to re- 
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the ſtatute of corporations. The leaſehald was four hundred PO unds a x bee 


| ITE — not appearing what proportion the leaſehold and perſonal eſtates 


_ | la the Court of Chancery 


| Barzrcx the heir has been omitted; and a man may give a ſpecialty without 
„e binding his heir. If the bill had been wc. my the anceſtor, 
KMAXXERS: the Court would have decreed the bond in the common form; but 
the caſe is different when a bill is brought againſt the heir, for 

nothing can bind him but what creates a lien upon the land, which 

a parol contract cannot do, becauſe of the ſtatute of Frauds and 

Perjuries. And it would be a thing of moſt dangerous confequence 

to extend agreements by word of mouth in the diffuſive manner 
contended for, v:z. that what is verbally contracted to be done is as 

though it was done; for this would be taking away the conveni- 
encies of the ſtatute, and would throw agreements into the ſame 
looſeneſs and uncertainty as was before that act of parliament. 


For three reaſons then I muſt diſmiſs the bill: firſt, That 
this parol contract cannot affect the land, and therefore, ſecondly, 
not the heir ; and thirdly, this verbal agreement is uncertain in the 
penalty, time of payment, intereſt, &c. Theſe are ſufficient cauſes 
for the Court not to carry this oral agreement into a ſpecific per- 
formance. | i . 


And his Lordſhip decreed accordingly. 


Caſe 107. The Attorney-General againſt Landerfield. 
: 8 | In Chancery, Aichaelmas Term, 17. Geo. 2. 
. deviſed his A. * WILL deviſes all his eftate both real and perſonal to the 


—T hoſpitals of Saint Bart w, c. and it being a queſtion 
P m ¾ v. Greene of lets 7 


tholomers's Heſti- the governors of the hoſpitals, &c. and the next of kin came to an 


— ; and it P*- agreement, that all the eſtates, both real and perſonal, ſhould be 


whether this de- ſold, and divided into four parts, one of which was to be for the 
viſe was within next of kin, and the other three to be paid to the uſe of the faid 


„and 


Mortmain, the the perſonal four thouſand five hundred pounds after de 
ed in chancery. But it 


os This agreement came now to be eftabli 


an agreement, bore to the real, the Court was unwilling to decree until the Maſter 


| that one-fourth ſhgyſq report, whether this agreement was for the benefit of the 


_ es ee charity ; for by the writing it appears to be a propoſal only, and no 
kin, the other agreement. If the latter, the agreement of fo a corporation 
three-fourths to would have great weight with me; but theſe corporations are 
the hoſpital ; only truſtees for the ſeyeral charities, and cannot alienate the lands 
and this agree- or eftates given to thoſe uſes. And theſe eſtates are diſtinct from 


. mentcamicoin- thoſe which they are ſeiſed of as mayors, &c. of London. 


to execution. ig 
| Norr, This agreement was afterwards eſtabliſhed by a decree. 
Nor, In this cafe the attorney-general argued, that as corpo- 


rations could not be ſeiſed to an uſe at law, no more could they be 


truſtees, but ſhould have the lands to their own uſe, diveſted and 
freed from the truſt. 1. Co, Cheedliegh's Caſe, - 12 
: | | | ES ut 
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But THE CHANCELLOR would not let him go on, nothing being Corporations 
clearer than that corporations might be truſtees, | may be truſtees, 


Levi Gomez againſt Graham, Philips, and Gold. Caſe 108. 
— Chancery, Eafter Term, 15. Geo. 2. . 


T HE DEFENDANT Graharabeing fort- major of Annapolis Royal, a major of 2 
in Nova Scotia, in America, with the pay of eight ſhillings fort borrows 
a-day, and being in want of money, borrowed the ſum of two 22 5Ll of B. For 
hundred and twenty-five pounds of the plaintiff, and made an Ccuring to 5. 
aſſignment of his pay to him to anſwer an annuity of thirty pounds 2” OY Sg 
to the plaintiff for Mr.. Graham's life, by quarterly payments, with lite, — ae 
a power, however, in Mr. Graham to redeem in two years time, his pay ef 8s. - 
upon giving {ix months notice. The plaintiff ſhewed this aſſign- day, witha po- 
ment to the defendant Gold, who was agent for the payment of all 2 2 en 
the officers ſalaries in Nova Scotia, who refuſed to take notice of eus. — 5 
it, or to pay any part of the annuity. Upon which Ar. Gomez the pay- agent, 
brought this bill againſt Graham, Gold, and alſo inſt Philips, who refuſes to 
who is general or governor of Neva Scotia 3 — prayer was, ae notice 
to have the annuity paid by the defendants Philips and Gold out of ee. ee 
Graham's pay from the time the aſſignment was ſhewed to Gold, his bill - againſt 
or that Graham might pay the two hundred and twenty-five 4 and C. And 


pounds and intereſt, and be obliged to redeem the annuity. . decreed, that the 
Mx. ORD, WALKER, and Murray, for the defendants, 8 3 
argued, that the caſe of the plaintiff did not deſerve any counte- but that C. as 
nance in equity, for the perſon who aſſigned his pay is only fort- Sent, was not 
major of a town in Nova Scetia, with a falary of eight ſhillings _ = _ 
a. day only; and if an officer of ſo ſmall an allowance is to aſſign eee ee 
his pay, liable to a conſiderable annuity, he will not be able to keep filing the bill, 
himſelf, and to anfwer the character of his office, which will be becauſe of the 
prejudicial to the public utility. Beſides, he may have made —— 
aſſignments of the fame pay, and the agent ought not to keep 3 _ 
a book to enter theſe affignments in, nor to take upon him the a Sceris, om 
office of chancellor, in cafe there are ſeveral aſſignments of the the fort lay, was 
ſame pay, to determine which has the priority, and if he pay the de a party; 
money wrong to be liable to a repayment upon that account, _— CO _ 
In all the great Companies, as the Scuth- Sea Company, if a pro- hn. 
prietor of ſtock aſſign it, or part of it, to another, and the aſſignee 
bring his aſſignment to the proper officer, he takes no notice of 
ſuch affignment, for they will not load their books with ſuch mul- 
tiplicity of aſſignments as might be made. And if in ſuch caſe 
the officer pay the ſtock to the perſon in whoſe name it | 
and the aſſignee bring his bill, if he was to be liable to pay this 
again to the aſſignee upon the foot of notice, it would ſubje& the 
othcer to the greateſt perils imaginable. OSS 
 MunrRar, for the defendants, argued, and ſaid, the only queſtion 
| is, Whether the bare hands or inſtruments to pay public money to 
ſoldiers are to take notice of aſſignments of ſoldiers pay, ſo as to be 
i | | | liable 


n eee + 
e gy 2h yet 1 $4.8 


r 
FETT 


r x: 4 n N 7.255 7% £7 Sr 5 pp WS, 8 
r ß 


iq 2 AS; 

5 mA Ap eas 
1487 ö a — Coreg: ys J 
Pl nt NG 


3 22 
Mes 2 ar pF; 
r 4. 


7117 Im 
ES ne FI + HE a 
2 TOs * = LA 2 5 Yar 

1 ; . * 1. * 


9 e 9 0 - = \ 

+: IR ts" ay nn RO OE IO — 1 — 
* * 6 LO i ON a NS Ts 7 e 
* G WIE FAA at Pe" ä — en . 

* _ * E wt 4 5 
r r > 71 Res hh al . HH n 
vg 2 birt 5 = WR, n Bn , 
2 * r nenn 2 
* 


a „ __ a 
1 9 2 * 24'S. Fs OY 8 ne 
r a erk 2 IK , = 
2 120 e dice a TOE og 2 —— 
Nc 
W Ore 4 My a pe 


2 


r 2 dra 56 a 
. AIRES. A” rene 


2 
* u 
8 
SY 

%. 4 
£1 

1 — 

5 « 

3 . 

E 
Y F I 
” 
Fg 
0 * $ 
1 

q 
4 b 

I 8 

3 

4 wb 

N Ea 

F 

1 . 

* * < 

— * 8 

1 
8 N 

p I 

} 2 

2 7 

Fo 

1 
9 * 
E . F 
. . 

15 + 8 
L > 
1 

% F 

Ks 

Ex; 
2 

13 

7 

Be 

A 2 1 

= 

. & L; 
4 1 

*4 

2 -Y 

*& Þ 

K 4 N 

3 H 

> £ 
"0 
* 

4 Q = 
* Y 
N x 

L 

3 

* 
FE 
= $1 

e __ 

9 
1 * 

4 1 ” 
* "2 
+4 "i 
* 5 
by +4 4 

p I 
*J (4. 

* 
: 3%, 
1 4» 
Fe. 
_ . 
* 
4 "7 
„ 
4 
8358 5 
IV 4 
%Y 
3 -3Y 


WF 22 * r n 
; han « 220 RE Wes 
mm eel 4> * * 4b 


288 


Lavi Gout: 
, againſt 


Grnanan, 
Purit1ys, 


AND Gor. 


Tn the Court of Chancery. 
liable to a repayment if he refuſe to pay to the aſſignee, and pay 
to the perſon who is entftled by his poſt to receive. In point of 
law, choſes in action cannot be aſſigned, and the aſſignee could 
recover them no otherwiſe againit the agent than by ſuing in the 
defendant Graham's name; and in aſſignments of #hoſes in action, 
there is generally a Covenant bÞ ſue in the aſſignot's name; that 


this Court relieves affignees of choſes in action _— in particular 
circumſtances (a), for there muſt not be only a valuable conſide. 
ration, but alſo no mixture of fraud ; and if — inconvenience 
ariſe in the relieving againſt the rule of common law, this Court 
will not do it, and here in relief to the plaintiff the public utility 
would be damaged, as is ſhewed above. He then cited the Eife 
where the great Companies will not take notice of aſſignments of 
ſtocks. That if an officer has a right to aſſign his pay, every 
common ſoldier has a right to do the fame z and it would be end. 
leſs for a paymaſter to enter all aſſignments, and to be liable to re- 
payment if he did not pay the aſſignees: That this annuity was an 
anticipation of the officer's pay, for it is an annuity chargeable on 


the ſalary for the life of the officer; and if every common ſoldier 


could make ſuch laſting charges on his pay before it accrued 
due, he muſt ftarve, and be quite diſabled to fulfil his duty, or 
to anſwer the demands of his country: That by the cuſtom of the 
army, the agent is not obliged, rior ought, to pay any ſalary but to 
the ſoldier himſelf : That by the late act of parliament of Mutiny 


and Deſertion it is enacted, © That if any agent, paymaſter, or 


4c clerk, do wilfully detain any ſoldier's pay for the fpace of one 
cc month after it become due, he ſhall forfeit his office, be incapable 
cc of holding any other, and pay one hundred pounds :** That the 
paying theſe aſſignments to ſtrangers, and not to the ſoldiers may 
perhaps be conſtrued to be a wilful detaining : That this bill, eſpe- 


_ cially as to Ar. Philips, 2 to be diſmiſſed with coſts, for he is 


general and governor of Nova Scotia, but receives no public 
money, nor pays any; that although he names the agent, yet it is 
not as deputy, but names him merely as an officer having power 
to name other ſubordinate officers. 


HARDWICKE, Lord Chancellor. As to Mr. Philips, who is ge- 
neral arid governor of Nova Scotia, there was no ground to make 
him a defendant to this bill ; for it is not pretended that the pay 


| comes to his hands; it is iſſued through the hands of the pay- 


—— — to the agent; and the Legiſtature, in the ſtatute 


Mutiny and Defertion, which directs the pay of ſoldiers, takes 


notice of the paymaſter, agent, or clerk, in expreſs words; but 


there is no notice at all of the general or governor. In cafes of 
this kind, it would be very miſchievous if bills were to be en- 
tertained againſt generals of regiments upon aſſignments made of 
the pay of any officer, and that they ſhall be affected by notice when 
there is not any proof of notice, and not pretended that any pay 


(a) 1. Term Rep. 26. 619. 


goes 
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does through their hands. Therefore the bill as to him muſt be Lzv: Gomrs 


diſiniſſed with coſts. . a 
As to the defendants Graham, and Gold, the agent, there 
have been ſeveral objections made, and principally upon the con- 
ſideration of public utility. It has been faid, that theſe forts of 
aſſignments ought to be void; but this is a defence which comes 
much better from the mouth of G9/d than Graham, who granted 
the aſſignment, and received a valuable price for it. This 
objection undoubtedly deſerves to be conſidered. I with 
practices of this kind were to be avoided ; for there may be many 
inconveniencies ariſing to the public by granting anticipations of 
ay before it is due, or making annuities out of it, eſpecially by 
feſer officers, where their payis . a maintenance, and thereby 
diſabling them from ſerving their country. Yet it is very difficult 
to tell in what place to draw the line to reſtrain theſe aſſignments; 
for as there are, on one hand, great inconveniencies, ſo, on the other, 
ſuch aſſignments have their advantages. For where an officer 
has a family, he may not be able to maintain it without ſuch aſſign- 
ments, or ſome other kind of draughts upon the agent; for they 
may want perſonal credit; and in cafes where an officer may 
want a pretty large ſum for public occaſions, as to buy himſelf 
tents and beds to incamp abroad, he may not be able to buy with. 
cout theſe -forts of ſecurities upon his pay: If I ſhould reftrain 


againſt 
GrAHAN, 
PartiPs, 
AND Gordo. 


theſe alignments generally, I ſhould only make a monopoly of 


thzſz ſorts of ſecurities to agents; and upon ſuch a decree, con- 


ſequences of a worſe kind would ariſe than where ſuch aſſignments 
are made upon good and full conſideration : therefore I ſhall be 
very cautious in laying down any ſuch rule. I wiſh any evidence 
had been given, that it is the calls of the army that ſuch aſſign- 
ments are not good, and that the agents never take any notice of 
them, or pay them; for certainly theſe aſſignments are not reſtrained 


by anything in the Mutiny and Deſertion Bill; for the agent there, 
it he <0:/fully detains any pay for one month after it ſhall be due, 
is ſubjected to very hard penalties ; but his paying theſe aſſign- 
ments to the aſſignees, and not to the ſoldier himfelf, is no wilful 


dctainer, for the ſoldier by his deed has conſented that the pay 
ſhall be withheld from him, and paid to a third perſon. 
As to the practice of the army there is no proof, but I believe 


both in THE FLEET and THE ARMY, that it is the cuſtom every 
day to do the fame thing. Tickets of ſeamen, and letters of attorn 


to receive failors pay in the fleet, were in daily uſe until a late act of 


parliament to reſtrain fuch ſailors tickets; and this ſtatute is evi- 


dence of the general cuſtom before. And if the Legiſlature ſees 


the ſame inconveniencies arife from the aſſignments of ſoldiers pay, 
they will reſtrain it; and it is not for this Court to do it againſt the 
univerſal practice, where ſuch aſſignments are made upon valuable 


eonſideratidn; and without fraud. Suppoſe an officer wants money. 


and borrows it of his friend, and draws a bill upon the agent to 
pay to Hr. A. or order, ſo much out of his growing ſubſiſtence: 
Noi | | theſe 


90% I.!n the Court of Chancery. 
Lzvi Gon- theſe bills have been common, and upon the acceptance of the 
Rt agent ſeveral actions have been brought upon the cuſtom of mer. 
Gaanans chants in the king's bench; and the queſtion has been, Whether 
axp Got p. ſuch draughts have been bills of exchange? And they have been held 
not tobe ſo (a): ſo alſo to pay out of growing rents are not bills 
of exchange; for it is uncertain, from the accidents of bad tenants 
and the quantum of the rent, when it will anſwer the draught, 
But though ſuch notes are not bills of exchange, yet if they are 
accepted, the party, by changing his action, has a remedy againſt 
the acceptor, though he cannot declare upon the cuſtom of mer- 
chants. Andifthe party has a remedy upon the agent's acceptance 
of theſe bills, why is he to be remedileſs upon an alignment, which 
is as good a conveyance of the property as a bill accepted? If 
theſe aſſignments were to be difallowed, officers, in many caſes, 
would not be able to live. To lay down a rule againſt them 
where there is no fraud, would be laying down a reitraint againſt a 
general practice; and if the inconvenience is very great of theſe 
aſſignments, the Legiſlature will prohibit them, as it has done 
ſeamen's wages. If there had been any proof of fraud in the tranſ- 
action, or any ſpecial inconvenience attending this ſingle caſe, or 
that it was againſt the practice, it ſhould have had its weight, 
Therefore upon the whole, I am of opinion, that this affignment 
- pay to ſecure an annuity is good, and that it is not to be ſet 
de. | | 


Another queſtion arifes in relation to the defendant Gold, How 
far he is to be affected by notice of this aſſignment ? It is proved, 
that this aſſignment was brought to Gold, the agent, who ſaid he 
18 would have nothing to do with it. And the plaintiff now inſiſts, 
| Du = | that as this notice affects the agent, he ought to have ſtopped the 
| pay, and ought from that time to be conſidered as a truſtee for the 
annuitant pro tanto; and that if he pay the whole ſalary to 
Graham, he pays it in his own wrong, and ought to repay it to the 
1. annuitant and aſſignee. The Counſel for the defendant Gold inſiſt, 
| = | on the other hand, that Gold might refuſe paying or taking notice 
25 of this aſſignment ; that the public Companies, as the Bark, the 
1 | Eaft- India Company, and South-Sea Company, will not accept of 
: afſfignments of ſtock, or parts of ſtock, or bills drawn upon them 
by people who have ſtock, for it would be inconvenient to load the 
public books with ſuch multiplicity of matter, for a man might 
draw a hundred bills for one hundred pounds; and therefore they 
will pay no money but upon transfer. And 1 ſhall be cautious in 
obliging agents to take notice of theſe aſſignments; for there may 
be ſeveral alignments of the ſame pay: and I would not put agents to 
the difficulty of determining the priority of ſuch aſſignments; for if 
an agent determine wrong, he would be liable to an account and 
repayment to the proper perſon intitled. And therefore | do declare, 
that Gola, the agent, is not to be affected by this kind of notice. 
Suppoſe an officer draw a note on the agent, in the form of a bill 


() Joſſceline v. Laſſere, 10. Mod. 294. 316. 4 
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of exchange, to pay ſo much to A. B. or order out of his growing Ez 


ſubſiſtence, and the agent refuſe to accept it, will any court of 
law or equity ſay he is obliged to ſtop the pay in his hands? It 
would be very miſchievous to make public paymaſters take notice 
of ſuch aſſignments. Therefore he is not to be affected upon the 
head of notice in the preſent caſe until his being ſerved with a 
ſubpæna of the bill, or until his own anſwer. 


And his Lordſhip decreed THE MASTER totake an account of what 


became due to the defendant Graham from the defendant Gold for 
his pay from the time of the putting in the anſwer of the defendant 
Gold : And let the defendant Gold pay to the plaintiff fo much as 
ſhall be found due to him for his arrears of the ſaid annuity out of 
what ſhall be found to have become due to the defendant Graham 

for his pay on the account before directed; and let the defendant 
Gold continue to pay to the plaintiff the growing payments of the 
ſaid annuities of thirty pounds a- year, quarterly, out of the pay of 


the defendant Graham, as far as ſhall come to his hands, as long as 


the defendant Graham ſhall be entitled to ſuch pay; and the annuity 
ſhall continue ; and in cafe the defendant Graham ſhall be minded 
to redeem this annuity, purſuant to the clauſe in the affignment for 
that purpoſe let him be at liberty to apply to the Court for direc- 
tions touching ſuch redemption ; and let the bill be diſmiſſed as 

azainſt the defendant Philips, &c. | 


His Lordſhip faid, it had been determined in this court upon : 


great conſideration, that an officer's pay might be ſeized upon a 
equeſtration (a). | 


(a) On the authority of this caſe it was 
decided in the court of common pleas, 
that although an officer's half-pay is not 
aſſignable at law, yet the uſe of it may be 
aſſigned in equity, and that when fo 

affigned, the aſſignor cannot maintain 
an aſſumpſit for it as money had and re- 
ceived to his uſe, Stuart v. Tucker; 
2. Bl. Rep. 1137. But in the matter of 
Kennedy, a bankrupt, it was held, in De- 
cember 1788, that an officer's half- pay is 
not aſſignable, Cook's B. L. 355. notis. 
S. P. Cathcart v. Blackwood, in the Houſe 
of Lords, 26 February 1765. la the caſe 
of Flarty v. Odlum it was decided, that 
the half- pay of an officer is not the ſubject 


Us 


cf ſale ; and therefore; that creditors _ 


cannot compel him to include it in his 


ſchedule under the Lords Act, 3 Term 


Rep. 68 1. Nor is the full-pay of an 
officer affignable, Barwicke v. Reade, 
1. H. Bl. Rep. 627. And it makes no 
difference whether ſuch full or half pay 
be actually due and receivable at the time 
of the aſſignment or not, Lidderdale v. 
Montroſe, 4. Term Rep. 248.—It has 
been held alſo, that the king may at any 
time ſtop the pay of an officer in the army, 
by ſignifying his pleaſure that it ſhall be 
no longer paid, Macdonald v. Steele, 
Sittings after Hilary Term, 33. Gee. 3. 
Peake's N. P. 175. 
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292 In the Court of Chancery. 
Rogers againſt Downs and Others. 

6 254] . In Chancery, Eaficr Term, 15. Geo. 2. 1742. | 

A. deviſes his ADAM CHURCHER, being ſeiſed of freehold and copyhold 

freehold anc co- 4 A lands in the county of Suſſex, made his will in 1736, whereby 


pyhols benes he deviſed both freehold and copyhold lands, there being a previous 


atter a ſurren- 
5 to B. C furrender to the defendants, Downs, Barnard, and Aylmere, and 


Caſe 109. 


- and H. and their their aſſigns, until his kinſmen Thomas Bonny, and the defendant 


athgns, until E. Rogers, attain their ſeveral. and reſpective ages of twenty-one 
—_ - : re « years, upon truſt, that the ſaid Downes, Barnard, and Aylmere, 
e anes of. ſhould receive the rents and profits for the maintenance of 
ewenty-one © Bonny and Rogers until they ſhould attain their ages of 
years, in truſt, © twenty-one years.:” and then he deviſed both freehold and 


that they theuld copyhold lands to Bonny and Rogers for life, without impeachment 
receive the rents of waſte ; © and from and after their deceaſe, for the uſe and 


and profits f. a . . 8 HON 
P. - ce behoof of their heirs as tenants in common, and not as joint- 


the maintenance 1 | 
of E. and F. un- ©© tenants. 


til they mod After this, the teſtator Adam Churcher died. Thomas Bonny 


attain their ages k 33 
of twenty-one ; arrived to his age of twenty-one, whereby the lands veited in him; 


and then deviſed and being ſeiſed of the moiety of doth freehold and copyhold, by 


both frechoidand leaſe and releaſe, in 1742, between himſelf of the one part and his 


copyacle o E. ſiſter Martha, Bonny, fince married to the plaintiff Rogers, on the 


and F. for life, | 5 ; 
without im. Other part, granted to the plaintiff Martha Rogers and her heirs 


peachment ef all the motety of his lands, farms, tenements;“ and then alſo 


Watte z and fm made his will, and gave her all his perſonal eſtate, and made her his 


ar.d after the! , 

"xy: wins 55 e . TO 

vfe and behoof This bill was brought in order to have an account of the rents 
- heir dir as and profits of both freehold and copyhold, and that ſhe may have a 
donde don moiety of thoſe which have accrued iince Bonny's death; that her 


mon, and nat as 8 "ie 
jointerants, £2. teſtimony may be perpetuated ; that there may be a partition 
died. and E. at- ce the freehold and copyhold eſtates ; and that one moiety may be 
tains the age e: decrecd to her and her heirs ; and the offers to ſecure an annuity 
ecnty-Cre 3 which is chargeable on the eſtates. I | 
and by leaſe and „ 8 

e robin Mx Chorz, Ma. Noer, and MR. WiLBRAHAM, for the 
1 1 2 plaintiff The queſtion, they ſaid, was, Whether this deviſe to 
1 molerty Benny and Rogers was a joint eſtate for their lives, with a fee-ſimple 
cf his lands, in remainder to them as tenants in common ? or, Whether it was 
farms, tene- hot an immediate fee-ſimple in them as tenants in common? If it 


ments, Sc. was the firſt, the defendant Rogers would be entitled to the whole 


a= 


un Oe a+. 
sänger mn hy partition. 
com non; for 7 : i m 

an eilate in jointure cannot fink into a fe of a different nature: and held, that the common-law 


convcyar ce did not fever the jointure of the copyhold, as it would have done if the ſame had been 
made by a jointenant of a truſt o, becauſe no ſurrender could in fach Cafe be made. — S. C. 2. Atk. 


Che | 
ah | | They 


In the Court of Chancery. 


They argued, that as the eſtate is limited to the anceſtors for 
ſife, with an immediate deviſe to their heirs, their heiis cannot by 
this deviſe, be purchaſors, for they are to be conſidered. as totally 
in their anceſtors, and muſt take by deſcent ; that the eſtate for 
life intended to paſs is a mere nullity, and muſt merge in the inhe- 


Rog ERS 
againſt 
Downs 
AND OTHERS, 


ritance, there being no intermediate eſtate to ſupport the eſtate for 


life, and to keep it diſtinct from the inheritance ; that ſuppoſing 
this deviſe to be a joint eftate for life and tenancy in common in 
remainder, and ſo the plaintiff prima facre not entitled to anything 
until after the death of Rogers the ſurvivor, yet the deed of leaſe 
and releaſe, by Bonny to the plaintiff Martha, is a feverance of the 
jointenancy; that as to the ſeverance of the freehold eſtate there 
can be no doubt; and the only diſpute can be, whether the join- 
tenancy of a copyhold eſtate can be ſevered by a leaſe and releaſe, 
which is a common-law conveyance. They ſaid, there was no caſe 
in point where it is ſaid that there muſt neceſſarily be a ſurrender 
to ſever the jointure of a legal eſtate of a copyhold ; that a leaſe 
and releaſe is certainly a manifeſtation of Mr. Bonny's intention; 
and as it is for the benefit of his ſiſter and heir, it ſhall be deemed a 
ſuficient ſeverance without a ſurrender ; that if a leaſe and releaſe 
will not fever the jointure cf the legal eſtate of a copyhold, yet it 
will ſever the jointure (a) of the truſt of a copyhold ; that this pre- 
ſent deviſe is an equitable or cui que truſt eſtate in Bonny and 
Rogers, which may be conveyed without ſurrender ; and that the 
legal eſtate of freehold was in Dezwnes, Barnard, and Aylmere, until 
Sonny and Regers ſhould attain their ſeveral ages of twenty-one. 


Mn. ATToRney-GrExtRAL and MR. HosKYNs, for the 


defendants, argued, that this deviſe was a Joint eſtate in Bonny and 


Rogers for their lives, with a remainder in fee to their heirs as 
tenants in common; and to prove this they cited the caſe of Bar- 
ker v. Gyles (b), and Tuckerman v. Fefferies (c); that in the pre- 


ſent will there ſeemed to be two diſtinct and confiſtent deviſes ;_ 


for the teſtator by the firſt deviſe gives the eſtate to Rogers and 
Bonny for life, without impeachment of waſte, which is a joint 


eſtate 3 and then goes on and makes a ſecond deviſe, as though to a 


third perſon, and gives the fee to the heirs of Rogers and Bonny, as 


tenants in common; that in this caſe the eſtate for life, as it is 


joint, does not ſink into the remainder, which is a tenancy in 
common ; and if an eſtate be made to two, and to the heirs of one 
of them, they are jointenants for life, with a ſole fee- ſimple in 
remainder to one of them; that it muſt be admitted that the leaſe 
and releaſe, as to the freehold, is a ſeverance of the jointure, 
but it is no ſeverance of the copyhold, for two reaſons. The 
firſt is, that the leaſe and releaſe does not in effect extend to or 
include the copyhold, for it is of lands generally ; and uponthe face 
of it it does not appear that there is any expreſs mention of the 
copyhold; and if the word &“ copyhold' is omitted, it cannot be in- 
tended to take the copyhold eſtate in; for if a man has both copy- 


(a) Ante, 45. Gibſon v, Styles. (c) 11, Mod. 108. 
(5) 2. Peer. Wms. 280. 
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Ia the Court of Chancery; 


Recxxzs hold and freehold eſtates in the ſame pariſh, and he deviſes all hig 


ag 
Daus 


Ap Or IIS. 


lands generally in that pariſh, the copyholds will not paſs, 
The ſecond is, that a leaſe and releaſe, being a common-law con: 
veyance, and adapted to freehold eſtates, was never of any conſidera. 
tion to affect a copyhold, either to conyey or ſever a jointure of it, 
But it is objected, that Bonny and Rogers had only an equitable 
intereſt in the copyhold, which is barrable by leaſe and releaſe, or 
any other common-law conveyance ; and that the legal eſtate and 
freehold was in the truſtees, and therefore no occaſion for a ſurren- 
der. But that is a miſtake ; for the legal eſtate is not in the 
truſtees, for they have no eſtate of inheritance or freehold, it — 


only given to them and their aſſigns until Bonny and Rogers attai 


their ages of twenty- one, which is only a chattel intereſt for 
and no eſtate for life or freehold; and therefore the freehold is in 
the jointenants Bonny and Rogers; and two jdintenants of a copy- 
hold can neither ſever, ſell, or do any act without a ſurrender 
unleſs it be to make a leaſe for a year, according to the general 
cuſtom of all manors. = | 

HarDwicke, Lord Chancellor. There have been two gene. 
ral queſtions made in this caſe. . | 

The firſt, Whether, by the words af this will, there is a deviſe 
to Rogers and Banny for life as jointenants, with a remainder in fee 
as tenants in common? or; Whether it is not an immediate eſtate 
in fee to them as tenants in common? Fo 

The laſt, Suppoſing it to be a joint eſtate for life in them, whe- 

ther, by force of the deed executed by Bonny before his death, here 


* 


has been a ſeverance of that jointure? 


Here are two ſets of deviſes ; the firſt to Downs, Aylmere, and 


Barnard, the truſtees. And a queſtion ariſes, upon what eſtate 


they took. Ard I am OF OPINION, that they took nothing in 
the inheritance or freehold, but only a chattel intereſt to them and 
their aſſigns until Rogers and Bonny attained their ſeveral ages of 
twenty-one years ; and this chattel intereſt was to continue until 
the youngeſt of them, or if one died until the ſurvivor, attained his 


twenty-Arſt year, before it determined. The truſt upon which it 


is given is to receive the rents, iſſues, and profits, to the uſe and 
behoof, and to the ſupport and maintenance of Bonny and Rogers 
until they are twenty-one. And as this chattel intereſt in the truſ- 
tees is to continue until the younger of Rogers and Bonny is 
twenty-one, 1 am of opinion, that it one of them die the profits 
will go to the ſurvivor, if he is under twenty-one, for fo long the 
truſtees will have a right to receive. This being the conſtruction 
of the firſt clauſe and the truſt, it will throw a great light upon the 
fubſequent deviſe to Rogers and Bonny, which is the ſecond dey 
viſe. | ; " : . 7 e pe, 2 8 
As tothe ſecond clauſe, it is a deviſe of the remainder of a legal 
eſtate, and not a deviſe of a truſt ; for there was no freehold in 
the truſtees, but only a chatte] intereſt. That being fo, the deviſe 
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js to them for their natural lives without impeachment of waſte; and Rocrae 


aſter their deceaſes, then to their heirs as tenants in common, and 
not as jointenants. What was the intent of the teſtator in this? 
It was to have made Ryozers and Bonny tenants for life; and there- 
fore he adds the words “ without impeachment of waſte and 
« after their deceaſes”? gives the eſtate to their heirs. And if this 
intent could have been ſupported, then Benny and Rogers would 

have been jointenants for life without doubt; and as it is from and 
after their deceaſes that the heirs are to take in the deviſe over, it is 
plain they cannot take until after the deceaſe of the ſurvivor, which 


makes the jointure very plain, and brings it near to the caſe of 


AND OTHERS, 


Tucſerman v. Jefferies, whereby the teſtator gave and deviſed his Rep. Q. A. 108. 
eftate to his two nieces Elizabeth and Jane, equally to be divided; Holt, 370. 


and after the death of bath of them, then to the heirs of Jane; and 
determined to be a joint eſtate for life, notwithſtzading the words 
« equally to be divided ;*? for as the heirs of Fane were not to 
take until after the death of both of them, which muſt be after the 
death of the ſurvivor, it muſt of neceſſity make a joint eſtate ; 
which is the caſe here; for the heirs are not to take until after the 
deceaſes of Bonny and Rogers, which muſt. be of the ſurvivor of 
them. * | | 

But the rule in law in Shelly's Caſe, which has been held for 
good law ever ſince, is, that where there is an eſtate to an anceſtor 
for life, and afterwards in the ſame deed there is an eſtate limited to 
the heirs of the ſame anceitor mediately or immediately, the inhe- 
ritance veſts in him, and the heir cannot be a purchaſor. If fo, 
this eſtate for life, it is inſiſted, ſinks into the inheritance, there 
being no meſne eſtate to keep them diſtin& and independant; and 
that therefore the intent of the party to give an eſtate for life to the 
two anceſtors is overcome by the rule of law. And though this 
may be true where an eſtate is limited to a man ſolely for his life, 
without impeachment of waſte, and after his deceaſe then to his 
heirs, yet a man may make two perſons jointenants fur life, with a 
_. remainder immediately to their heirs as tenants in common, with- 
out the eſtate for life's being merged in the fee ; for an eſtate for 
life in jointure cannot fink into a tee of different nature and quality 
as a tenancy in common is. And this is agreeable to the reſolution 
in the caſe of Barker v. Gyles (a), which was thus : One deviſes 
lands to Jerome and Robert Barker, and the ſurvivor of them, and 
their heirs, equally to be divided between them, ſhare and ſhare 
alike ; wherefore Fe CHANCELLOR KING, it being the firſt 
cauſe which came before him, decreed, that the firſt part of the 
deviſe being to two and the ſuryivor of them, makes them plainly 
jointenants for life; and that as to the next words, © and to their 
« heirs, equally to be divided between them, ſhare and ſhare 
« alike,” they are plainly words importing a tenancy in common, 
and ſhall operate accordingly, fo as to make them tenants in com- 
mon of the inheritance ; wherefore he held the two co-deviſees 


(a) 2. Peer. Wms. 280. Het 
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Rocras to be Jointenants for life, with ſeveral inheritances to them in com. 
Sa mon. And this decree was affirmed upon an appeal to the Houſe of 


a Dowxs * . 
* np Orazzs, Lords. And this is agreeable to the aforeſaid caſe of Tuctermanv. 
1h | | Jefferies. As to the caſe of Bliſt v Cranwel!'a), it is different 


from the preſent caſe : the words there are, 1 give and bequeath 
to my ſons Richard and Robert, and their heirs for ever, and the 
« longer liver of them, to be equally divided between them, after my 
& wite's death, all that my meſſuage, &c.;“ and held, that the two 
brothers were made tenants in common in this will; for there they 
rejected the words & the longer liver of them; which makes the 
caſe quite different from the preſent. There is another ftrong 
reaſon which governs this caſe upon the firſt clauſe. And ASI ay 
OF -OPINION, that by the firſt clauſe, “ during the continuance of 
<« the truſt, which is until the younger or the ſurvivor is twenty- 
one, the whole profits would go and ſurvive to the benefit and 
ſupport of the ſurvivor until twenty-one, it would be inconſiſtent 
to ſuppoſe, if one died, and the other ſhould have the whole until 
twenty-one, that after he attained that age it ſhould go to the 
heir of that perſon. As to the ſecond general queſtion, Whether 
the leaſe and releaſe of Bonny has ſevered the jointure of the copy- 
Hold eftate ? there is no doubt but it is a ſeverance of the jointure 
of the freehold eſtate, but I do not ſee how it can fever the jointure 
of the copyhold eftate, which can only be ſevered or operated upon 
by ſurrender. If this joint eſtate had been only a truſt to Rogers 
and Bonny, I ſhould have gone a great way to have decreed a 
ſeverance of the jointure; for between volunteers, any declaration 
or appointment in writing whatſoever would have ſevered the 
jointure of the truſt of a copyhold. But beſides, this leaſe and re- 
Jeaſe is imperfect in expreſſion, and does not mention the copyhold 
eſtate; ſo that if it had been a truſt, equity could not have extended 
this deed to have included the copyhold eſtate. And therefore as a 
feaſe and releaſe is a common-law charter, and will not paſs or ſever 
| the legal eſtate of a copyhold ; and as the deed is imperfect, fo as it 
would not fever the jointure of the truſt of a copyhold ; therefore 

Jam of opinion, that the jointure of the copy hold eftate is not 
ſevered. I therefore decree, that the plaintiff Rogers, in right of 
Martha his wife, and Martha the wite, by virtue of the deeds of 
leaſe and releaſe, are entitled to one moiety of the freehold eſtate 

deviſed by the will of the ſaid Adam Churcher to Jahn Regers and 

Themas Benny; and let it be referred to the Maſter to take an 

account of the rents and profits of the faid freehold eſtate accrued 

ſince the death of the faid Thomas Bonny, which have been received 
by the truſtees or their order, or by any perſon for their uſe; and 
let one moiety of what ſhall be coming upon the ſaid account be 

paid to the plaintiffs; and let the faid freehold eſtate be equally. 

givided between the plaintiffs and the defendant Jahn Rovers; 
und let a commiſſion iſſue for that purpoſe, and take the uſual 


2 directions for iſſuing ſuch commiſſion z and let one moiety of the 
Fo (a) 3. Lev. 313. | 

. Is 55 | ſaid 
vp | =: 
E: 

+0 
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ſid eſtate be allotted to the plaintiff, and the other moiety to the Rocras 
defendant Jahn Rogers; and let them execute conveyances of 2 
their reſoective moietics; and let the Maſter ſettle the conyeyances Downs _ 
oy gt 2 | differ ; * ? AND OrkrRG. 


leſt the parties ſhould differ about the ſame, &c. &c, 


Jackſon againſi Butler and Spring {a). Caſe 110, 
In Chancery, Eaſter Term, 15. Geo. 2. 1742. 74 


FH15 was a bill by the plaintiff in order to have one deed of 2 L B. a 

mortgage delivered to her which the defendant Butler got out „ 
of her hands as her attorney to get her the money upon it, and due upon it. FA 
which he had pawned to the defendant Spring for one hundred pawns it, and 
pounds; and alſo to have a note of five hundred pounds delivered - brings his 
up to her, or to have an injunction upon it to ſtay all proceedings, = - _— 
upon a ſuggeſtion that it was @ forged note, and wrote upon a gy IT _ 
yacant part which was over her name in a letter, urged, = 55 — 


The plaintiff Elizabeth was entitled by deviſe to the real and —_ 3 


perſonal eſtate of her uncle Mr. Lownds. The defendant Butler the caſe of plate 
inſinuated himſelf into her company, and offered to get in the debts pawned by a ſer- 
of the teſtator Mr. Lownds ; upon which ſhe delivered to him a gs 
mortgage for four hundred pounds due to her uncle Mr. Lownds , e Hege 
from one Mr. Richardſon. The plaintiff pawned this deed for obligedto diſco- 
one hundred pounds to Ar. Spring, and at the fame time gave him ver and deliver 
his own note for one hundred pounds, upon payment of which vp a note, 
the mortgage-deed from Mir. Richardſon to Mr. Lownds was to uh forged. 


be re-delivered. S. 8 2. Atk. 
5 . 5 ; 306. 
Ms. Brown and MR. Murrar for the plaintiffe Eq. Caf. Abr. 


Chor and CAaPuR for the defendants, e 
HARDWICKE, Lord Chancellor. As to Butler the caſe is very 
clear. It appears he was entruſted by the plaintiff with this deed 
to receive the principal and intereſt from the mortgagor, and he has 
fnought fit to pawn it to Spring without any authority. Butler 
bh alſo inſiſted upon a note due from the plaintiff to him for five 
hundred pounds, The plaintiff ſays it is forged. The defendant 
has made no proof of the conſideration of the note, and has given 
very different repreſentations of that note; and he does not pretend 
in his anſwer that anything is due upon the note, but ſays it is loſt; 
and therefore there mutt be a direction for an injunction to ſtay all 
actions upon that note, and to reſtrain Butler from aſſigning it to 
other perſons; and I will order him to be examined upon interroga- 
tories as to the cuſtody of that note, and if he has it, that it may 
be given EEG: > CR NP Wig | 


As to Spring, he inſiſts, that this mortgage from Richardſon to 
Leronds, belonging to the plaintiff, was in the cuſtody of Butler, 
and was pledged from Butler to him upon the Joan of one hundred 


(s) Reg. Lib. A. 1741. ſo. 350. | 


298 In the Court of Chancery. 


Jacxsow pounds, as a ſecurity. And the queſtion as to him will be, Whe. 
gan ther he can retain his deed againſt the plaintiff until the payment 
** ine. of the one hundred pounds? AND I AM of OPINION he cannot, 
| That the plaintiff was in poſſeſſion of this deed, and had the ſole 
property in this deed at firſt, is plain; and that Butler acquired no 
property by the manner the plaintiff delivered it to him, is as plain; 
and if he had no property, it is undoubtedly true that he could 
transfer none to Spring. And if I ſhould permit Spring to retain 
this deed for one hundred pounds, I ſhould lay down the moſt dan- 
gerous rule for the unſettling of property which can be imagined 
for the deed being left with Butler to receive the money, he does 
not fo much as gain a ſpecial property, but has no more than a bare 
Cuſtody ; and it he had a right to pawn this deed, and the pawnee 
a right to retain until payment, it would be highly miſchievous; 
and it might as well be ſaid, that a gentleman's butler, who has 
the bare cuſtody of his maſter's ꝑlate, and of which he may now 
commit felony, might pawn them, and retain them againſt the 
maſter until payment : but it is clear and ſettled, that the pawnee 
in ſuch caſe gains no property, and the maiter, upon an action of 
trever, will recover againſt him without paying him anything, 
And if it is ſo in the caſe of plate, much ſtronger in the caſe of 
deeds ; for a man may poſſibly impoſe upon another in plate, 
becauſe there is often neither arms nor name to diſcover in whom 
the property is, but deeds have always ſuch characters upon them 
as will point out the owner. And it appears upon the face of the 
deed, and alſo from the note which Butler gave to Spring, that it 
was a mortgage from Richardſon to Lownds, to which Butler 
e facie had no title. Neither did Butler enquire, whether he 
ad any title to it, or any authority to pawn; and therefore he muſt 
anſwer for his indiſcretion. And if a man might retain a Ceed 
againſt the proprietor without enquiring into the title of the pawnee 
and his authority, a perſon who had ſtolen or come unfairly by it, 
or an attorney or ſolicitor, who indeed have a property to detain a 
deed until payment of their bills, or their clerks or ſervants, or | 
indeed any perſon who had but the cuſtody of a deed, might paun 
it, to the prejudice of the owner; which is inconvenient and ab- 
8 Bl fog 


It has been urged at the Bar, that an action would lie; and that 

if there was a remedy at common law, the plaintiff ought not to 
come here. Suppoſing the plaintiff was to bring zrever, he 
could only recover damages, which is a very inadequate remedy 3 
for it is impoſſible to tell what damages a perſon may ſuffer by the 
having deeds perpetually kept from him ; and the proper remedy is 
in this court, which will decree a re- delivery of the very deeds. 
And in this court, if it appears that the defendant had ſuch title to 
the deeds as will defend him in an action of trover at law, or has a 
title ſubject to redemption in the plaintiff, it might fetter them to a 
court of law. But neither of theſe is the preſent caſe; for as the 
defendant Spring acquired no property upon the pawn, he can 
have no defence at law. 
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Wilkinſon againſt Sterne. Caſe 111. 
In Chancery, 5 December, 1743. 


p[ARDWICEE, Lord Chancellor. A creditor on ſecurity, A creditor te- 


and at the ſame time a tenant of an eſtate, ſhall not beobliged, dan — 
| ] 


gebt by dribblets ; 1d %, to take the overplus of the rent in his ment, 3 


bands in part of payment to reduce the principal after deduction his debt by 


unleſs there is a particular agreement to that purpoſe, to take his Foecial 


of the intereſt due on his debt, dribblets. 


Williams againſt Williams. Caſe 112. 
In Chancery, Eaftcr Term, 15. Ges. 2. 


ONE Griffith Williams made his will, and deviſed all his lands to A gave his real 
his ſon William Williams, and his heirs, upon the conditions eſtate to B. and 


therein and thereafter mentioned, videlicet, © to pay all my juſt ,* perſonal to 


f | 4 ) | „ B. and C. hi 
« debts, and to live with my wife and children for five years.” executors, e 


The teſtator then goes on deviſing part of his perſonalty to his ſon proved the wil, 
and the other part to his wife; and then he goes on and directs, and acted. B. 
« that his ſon William pay to his daughter Elizabeth the ſum of ON and a bill 
© one hundred pounds at the end of ive years; to his daughter ns. for 2 
« Jane the ſum of eighty pounds at the end of ſeven ; and his fon. upon the ee. 
4% John the ſum of ſixty pounds at the end of ten years; and of and perſonal 


this will makes his wife Margaret and fon William executors. pr It is not 
umcient to 


This will was proved by both Margaret and Milliam; but make the ſur- 


William intermeddled moſt with the perſonal eſtate; and then died, wing executor 


l and B. 's heir at 
making an executor. | be 


T)zis bill was brought by Elizabeth, Jane, and Fobn Williams, 5 
children of the ſaid Griffith the teſtator, in order to have a ſatiſ- cauſe B. 8 heir 
faction for their legacies, in the firſt place, out of the perſonal is intereſted in 


eſtate, and if that is deficient out of the real eſtate. To this bill the diſcovery of 


they have only made Margaret, the ſurviving executor of Griffith, perſonal eſtate, 


a defendant, and have not the repreſentative of William before the 5. 4 
Court, but only his heir at law. | And it ſeems to 


And it was objected, that as the bill prays an account of the per- IS 


ſonal eſtate of Griſſith the teſtator, not only his ſurviving executor, ic ;nereſicd in the 
but alſo the repreſentative of the deceaſed one, ought to be before bewing anther 
the Court; and that there was a defect of parties. he ET 
: a i, mil 
HARD wWICEKE, Lord Chancellyy. Where a plaintiff is only mate ſuch a de- 
concerned in intereſt, there he may waive ſuch demand, and omit Venda ; bu 
making the party a defendant tp his bill. But here the defendants , 3 
themſelves are intereſted in the having William's executor before 0 or may . 
the Court; for it is brought by the legatees to have payment, in the mate juch party a 
firſt place, out of the perſonal eſtate, and if that is deficient to defendant, at bis 
charge the real eſtate; and for that purpoſe they have made the Fl. e. 
heirs at law parties. Now the heirs at law have an intereſt in 
g 1 ö 1 d 4 2 4 Tr having 
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Wir kiaxs having William's executor before the Court, that there may be 3 
agar? complete account of the perſonal eſtate; and to have that applied, 
Wirriaus. in the firſt place, in diſcharge and eaſe of the inheritance. There- 
fore I am of opinion, if the perſonal and real eſtate are liable, as the 
caſe is opened to me, that there is a defect of parties. 


MR. WIILBNAHAM. As the ſurviving executor is made 
party, it is ſufficient ; for ſhe may be chargeable with the whole 
perſonal eſtate, and have a remedy by bill againſt the repreſentative 

of the deceaſed executor ior what came to his hands. 


Harpwicke, Lord Chancellor. There are cafes where the 
making a ſurviving executor only defendant will be ſutficient ; 
but where you want parties before the Court to have a complete 
account, there you mult have ali the executors, or the repreſentatives. 
of every executor before the Court, for each executor may poleſ 
- ſome diſtinct part of the perſonal eſtate, though you are not obliged 
to purſue the perſonal eſtate into the hands of ſtrangers, and to 
make them defendants. Suppoſe there are two executors, and 
both have adminiſtered; as they may each of them by law get in 
diſtinct parts of the perſonal eſtate, and as each of them is anſwer- 
able only for ſuch part as comes to his hands, if one die, it is 
8 , neceſſary that his repreſentative be made a party to the account. 
Therefore there is a defect of parties. NR 


Mx. BRown and MR. Rosixsox then inſiſted, that the per- 
ſonal eſtate in this caſe is not liable to theſe legacies, but only the 
real eſtate in the hands of William Milliams; and then, as we have 
his heir before the Court, we have proper parties, and the prayer 
of the bill, as to the account of the perſonal eſtate, muſt be diſ⸗ꝰ 
milled, © ; | 


MR. ATToRNEY-GENERALand Mr, WIL ERAHAM and Mn, 
WELD&N fo the contrary. It is inſiſted, that theſe legacies 
deviſed to the plaintiffs are not to come out of the perſonal eſtate, 

and that for ſeveral reaſons : as, that there is no expreſs charge 
upon the perſonal eſtate; that they are not bequeathed by the 
general name of legacies ; that the perſonal eſtate was not intended 
to be charged, becauſe it is ſpecifically deviſed away, part to the 
ſon, and a part to the mother. But then the plaintifts muſt prove, 
that this is'chargeable on the real eſtate; and in order to this they 
fay, that this is payable by the deviſee of the real eſtate, and that 
the real eſtate was deviſed upon condition to pay thefe fortunes ; 
but it is not fo, for the condition is to pay his debts, and to live 
with his wife for five years, &c. And as there are no expreſs 
words to charge the real eſtate, it ought not to be charged by 
implication. | 3 
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HARDWICKE, Lord Chancellor, In the preſent caſe, there is 
vo doubt but that, in one degree or other, the real eſtate is 
chargeable either, in the firſt place, in the hands of the deviſee 
of the real eſtate, illiam Milliams; or, ſecondly, in his hands in 
caſe the perſonalty ſhould be defective, The plaintiff OT 
| | rea 
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real eſtate is liable : The aefendant, that the perſonal eſtate given WitLiaue 


to the ſon is liable, and that the real eſtate is only ſubject in default 
of perſonalty. AND I am oF OPINION, that part of the perſonal 
eſtate given to the mother is not liable; for theſe fortunes to the 
plaintiffs are not given as general legacies, but only as William 
tie ſon is deviſee of the real eſtate. But ſuppoſe both the real 
and perſonal eſtate in the hands of the ſon had been liable, but not 
the perſonal eſtate deviſed to the mother; and ſuppoſe the ſon liv- 
ing, could he upon this bill have inſiſted, that there ſhould be 
firſt an account of the perſonal eſtate ? No; for it would be a 


vain thing, as he has both funds in him; and it is not material out 


of which fund the money is paid, whether real or perſonal eſtate. 
Indeed, where two perſons are entitled, one to the perſonal eſtate, 


and the other to the real; or if there had been deviſee for life, 


remainder in tail, the Court could not do juſtice to the perſon 
who has the real eſtate in the firſt caſe, nor to the remainder-man 
in the ſecond, without an account of the perſonal eſtate in the firſt 
place in eaſe and relief of the real eſtate. | | 


Here appears a plain intention to charge the fund of the real eſtate 
only; for he gives his lands to his ſon William in fee, upon the 


conditions therein and thereafter mentioned, videlicet, & that he 
pay my debts, and live with my wife and children for five years,” 
Alter this, theſe following ſeveral bequeits of the perſonal eſtate 


ſpecifically : Such and ſuch things, by name, to the ſon, and ſuch 


and ſuch things to his wife: and then there follows a direction, 
that the fon Milliam pay a hundred pounds to one child, eighty 
pounds to another, and ſixty pounds to another, payable however 
at diſtant times. It is inſiſted for the defendants, that the condi- 


tions annexed to the deviſe muſt be taken to be thoſe only which 


immediately follow it. Bur I AM oF A DIFFERENT OPINION, 
for the whole of a will muit be taken together ; and all a man's 
directions cannot be given together, but muſt be ſucceſſive, and 


follow one another; and if a man put his thoughts and directions 


in an improper order and ſucceſſion, yet the Court will marthal 
them; and in this cafe the directions to pay the fortunes to the 
children are part of the terms upon which he has given the real 
eftate to the ſon, notwithſtanding they are ſeparated from one 


another by the intervening bequeſt of the perſonal eſtate. 


And this conſtruction, that the real eſtate is chargeable, is fo 


fortified upon the times of payment, ſome being at the end of five, 


ſome at ſeven, and others at ten years. This was to give time to 
alliam to pay them out ofa fund which was continually producing 
ſomething by annual profits. | 3 


And therefore as to the parties you may go ons | 


Bell 


againſt 


WILLIAMS. 
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Caſe 113. Bell again Howard and Others (4). 
In Chancery, Eafter Term, 15. Geo, 2. 


If a father who TJ ARDWICKE,; Lord Chancellor. This is a bill brought by 
is poſſeſſed of an Mr. Beli to have a ſpecific performance of articles for the ſale 
advowfon, of an advowfon; brought particularly againſt Mr. Howard, the 


_ = * eldeſt ſon and heir at law of Mr. Charles Francis Howard, who 


for his ſon, be entered into the articles. 


* ee . an in? But there are ſo many objections againſt decreeing a ſpecific 
firm tate of execution of them, that if ever there was a caſe for the Court to 
mind, to enter exerciſe its diſcretion in refuſing to decree a performance, and in 

into articles for jeav ing the party to his remedy at law, theſe are furely one of thoſe 

the ſale of it to : e : 

another perſon, Caſes. I do not mean as to any unfair practices in Mr. Bell the 

* Ln plaintiff, for there is no impoſition or fraud charged upon him. 
ty will not com- But in relation to the circumſtances in which Mr. Howard entered 
pel a ſpecific into theſe articles, this Court cannot decree a ſpecific performance; 
Performance, al- and if the cafe be conſidered upon all the parts of it; viz. the terms 
though there is IrF | * 5 
ee os of the articles, the circumſtances and condition the ſeller was in, 
fraud imputabie and the manner of making him execute them, the decree will be 


to the purcha- very plain. - 


4a As to the circumſtances : Herea gentleman of a good family, but 


2. VEZ*Y» 155: ſmall eſtate, has a great many children, I think five, greatly in 
35 gebt, and of broken circumſtances, after having lived twenty years 
with his wife, is prevailed upon by Ars. Norton his fervant, and who 
is one of the defendants, to turn his children out of doors, and to live 
with this woman, who had the abſolute command of his perſon 
and property. After he was in theſe circumftances, it is clear, 
by all the witneſſes, that he habituated himſelf to drinking to an 
exceſſive degree, by which he impaired his ſenfes and eonſtitution; 
and the witneſſes ſpoke to the natural account of what was the 

occaſion of that drinking, that he did it to drive away refleCtions 
which he could not bear. In thefe circumſtances, he is very near 
his end at the time theſe articles were executed, for they are exe- 
cuted on the feventeenth of February 1735, and upon the nine- 
teenth in the morning he dies. It was mentioned at firft as though 
he was inſane or non compos; but I do not conſider him to have 
been in that ſtate which the law calls non compos, but he was, to be 
ſure, very weak, and liable to be impoſed upon, eſpecially by this 
woman, who had an influence over him. It appears, that during 
| his beft ſtate of mind, and in his ſober intervals, he had an 
intention to preſerve this advowſon for his ſon, which was a very 
prudent thing for as his fortune was ſo much incumbered, he 
could not do a more beneficial thing for his ſon than to give him a 
living of about two hundred pounds or three hundred pounds a-year. 
(a) In the original manuſcript from poſed author of this Abridgment, fee 
which theſe Caſes were taken, it is faid, 21. Viner. Abr. 489. notis, 5. Viner. 
in the margin of this caſe, See my Eq. Abr. 408, netis, | 

« Abr. 16. 19. 333. Aud for the ſup- . 
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It appears, that he had often drank his ſon's health by the name of 
the young Parſon of Z!//don. | 


Under this ſtate of health and mind (a) it is that Mr. Howard 5*2 Orne 


intends to ſell this advowſon ; and how is this brought about? Mr. 
Dawſon, who is a bailiff or ſerjeant at mace, and keeps an alehouſe 
at Newcaſtle, comes to hunt with Mr. Howard, it is of him 
Mr. Howard defires a purchaſer —_ found out. Mr. Dawſon 
looks out, but does not get one till Feoruary 17, 1735 and then 
there comes a letter from Mrs. Norton, and not from Ar. Howard, 
wherein ſhe ſays, the price is fixed at eight hundred pounds, and 
hopes his friend is in earneſt, She fays, Hr. Howard had taken 
phyſick, or would have wrote himfelf. Mr. en then ſets 
further to work, and makes the propoſal to the plainti 

it on the terms of eight hundred pounds; and then articles are 
prepared without conſulting Mr. Howard, and executed by Mr. 
Bell firſt, without carrying them firſt to Hr. Howard, The 
articles are brought to 

were produced he ſeemed ſatisfied, and owned the letter wrote by 


Mrs. Norton by his command; but it is proved by Mr. Howard's. 


daughter, who was about ſeventeen years of age at the time of the 


execution, and at that age a woman is able to give an account of a 


fact as well as an elder perſon, for young people are more apt to 


ſpeak the truth than thoſe who are grown cunning by age. She 


ſwears, that when Ars. Norton came into the room to acquaint 
her father that Mr. Daw/on was come to agree for the advowſon, 
that he anſwered, he was ſo ſick in body and mind he would not do 
it, and was incapable of buſineſs ; but Mrs. Norton then ſwore, 
that & by God it ſhould be done, and that ſhe would not ſtarve for 
« any of them ;** that the articles were then read to him, and it was 


_ inſiſted that he ſhould ſign them; but he ſaid, he was fo ſick that he 


could not do it; upon which a pen was put into his hand, and he 
then executed. She ſwears, that ſhe believed him to be incapable 
of buſineſs. for he had been ſubject about that times to ſeveral fits, 


which deprived him of ſenſe ; and that he had one ſuch about half- 


an- hour before; and that Mrs. Norton the fame day had given him 
ſtrong liquors ; that ſhe had frequently heard her father declare, 
that he would not ſell the living, but would keep it for his ſon. - 


It ſeems, that Mrs. Norton over-ruled him to fell this advowſon. 
But it is ſaid, it is not the intereſt. of Mrs. Morton to ſell it; for, 
in the firſt place, ſhe had obtained a will, whereby ſhe was entitled 
to this advowſon, and that it was not liable to debts ; and although 
the will was reyoked by a ſubſequent ſettlement, yet ſhe did not 
know fo much law as to be ſenſible of that. Yet notwithſtanding 
this agreement, creatures like rs. Norton might think it better 


to have the command of ready money, for that is what they can 


(a) In what caſes a court of equity will . Hanway, a. Peer. Wms. 203 James 
fer aſide a conveyance obtained from a v. Greaves, 2. Peer. Wms 270. Evans 
perfon of a weak mind, &c.—fee White =. Blood, 4. Cro. P. C. 557. Bennet v. 
v. Small, 2 Chan, Caſes, 103. Clarkſon - Vade, poſt. . S. C. 2. Atk, 324. 


who accepts 


r. Howard late at night; and when they 


"beſt 
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Bir beſt deal with, and that they can conceat ; and ſhe might be afraid 
n this advowſon was ſettled, or liable to debts. 5 


Howard | 
ax» Orzzxs. As to the terms of the articles: They are ſuch as are not mutual, 
but only obligatory on one party; for Mr. Bell is not bound by 
them unleſs he pleaſes. The firſt covenant is, that Mr. Howard, 
in conſideration of a guinea paid in hand, upon the requeſt and at 
the proper colts of Ar. Bell, ſhall execute a conveyance of this 
advowſon ; and the covenant on the part of Mr. Bell is, that he 
will pay the purchaſe-money, it his Counſel approve of Mr. 
Howard's title in the premiſes. I am not clear there would have 
been any right in Hr. Howard to have compelled an exeeution of 
theſe articles, it being at the requeſt of Mr. Bell; and unleſs he 
requeſted the ſale, it was not to be. But ſuppoſing the requeſt to 
be formal only, yet the articles: are only to be executed if the 
Counſel of Ar. Bell ſhall approve of the title. This is not the 
uſual clauſe ; for that is, if the title be approved by Counſel, gene- 
rally. And it is plain, in the preſent caſe, that Mr. BelPs Counſel 
could not approve of the title; for this very advowſon is among 
other lands included in a collateral ſecurity, which is to continue * 
for ever, to indemnify Mr. Ward, a purchaſor of another eſtate of 
Mr. Howard's; and Ar. Bell could not have a good and fafe ſale 
of this advowſon, unleſs Mr. Ward would join in the conveyance, 
And could any Counſel adviſe a purchaſe with ſuch a perpetual 
incumbrance? No; for if different eſtates are compriſed in a 
collateral fecurity to indemnify a purchaſor and his heirs, and a 
rſon purchaſes part of ſueh comprifed lands without notice of 
Rick ſecurity, and a bill is brought againſt him by the perſon who 
is intitled to the benefit of the collateral ſecurity, to be fatisfied out 
of the lands purchaſed, this Court will turn the plaintiff about to the 
remaining part of the eſtate in the collateral ſecurity, to be indem- 
nified out of them: but if thoſe eſtates are not ſufficient, or there 
are no other lands contained in the collateral ſecurity, he will be 
| Intitled againſt the purchaſor for valuable conſideration, and 
without notice; for the land itfelf is charged. Beſides, theſe 
articles are executed in 1735, and no bill brought till Ofeber 
1739, four years after; and it happens very providentially, that 
r. Hugh Farr the incumbent dies in September 1739, who was 
a good life, and as likely to live as anybody; and this advowſon 
being fallen in is the occaſion of this bill; and now Ar. Bell 
ſubmits to buy the advowſon, ſubject to the collateral ſecurity. 
The reaſon of the plaintiff's deferring his bill was, becauſe he 
could not tell who was Mr. Howard's heir at law to make a 
| defendant to his bill, becauſe there was a cauſe depending between 
Mrs. Norton and the widow of Mr. Howard, wherein the legiti- 
macy of Ar. Howard the fon was diſputed. But that could not 
de the reaſon, for that cauſe was not determined tilt ſix months 
after the filing the-preſent bill; and that would not have hindered 


* % 


him, for he might have made them all parties. 
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Howard againſt Ars, Norton, he would give up his articles 


In the Court of Chancery. 


8 
There is another objection againſt decreeing an execution Birr 
of theſe articles, which is, that Ar. Bell has waived theſe articles. —_— . 


Now it is certain, that an intereſt in land carmot be parted with or p Or REA. 
waived by naked parol without writing ; yet articles may by parol | 
be ſo far waived, that if the party come into this court to have a 

ſpecific execution of them, ſuch parol waivor will rebut the equity 

which the party before had, and prevent this Court from executing 

them ſpecifically. And Ar. Bell acted the part of a very good 

chancellor when he declared, that if the iſſue at law went for Ar. 


to Mr. Howard the ſon ; but if the iſſue went for Mrs. Norton, 
he would inſiſt upon the benefit of them againſt her: it was 
quite juſt, for ſhe was the inſtrument in bringing theſe articles 
about. The iſſue was for Mrs, Howard. Therefore for the 
above, the plaintiff muſt be left to his remedyat law againſt the heir 
at law, if there be aſſets; for the covenant charges the heirs. 
Tae bill was accordingly diſmiſſed (a). 

(a, See Buxton . Lifter, 3. Atk. 383. Savage v. Taylor, Caſes T. T. 234. 
Goring v. Nafh, 3. Atk. 180. | : | 2 


Woodcroft againſt Kynaſton. Caſe 114. 
In Chancery, Trinity Term, 15. & 16. Geo. 2. 


h [JARDWICKE, Lord Chancellor. This is a motion either to 4 may 


quaſh or ſuperſede a verit of certiorari iſſued out of this court, be returned in 


and directed “ To the mayor and ſheriffs of London, in order to chancery, and 


; : a ſent tothe king” 
move a replevin depending in THE MAYOR'S COURT of London : bad 3 


the writ is tee the ninth of February, and returnable in mon pleas by 
fifteen days after Za/ter into this court, fo that it is not returned mittimus, or it 
yet; and if it is, to remove the tenor of the record and proceſs, ma) be returned 
and not to remove the record itſelf. The objeQions, as the ground 5 3 
to quaſh or ſuperſede this certiorari, are two: THE FIST, that it 5 
is made returnable into this court, whereas it ſhould be returned 8. C. 2. Atk. 
either into the court of king's bench or common pleas immediately; */ 

and it is ſaid, that the admitting writs of this kind to be returnable 

in this court would introduce vaſt delay; for when the record is 

returned here, it muſt be ſent formally by mittimus into the com- | 
mon- law court. THE SECOND OBJECTION is, that ſuppoſing this | | ; 


n 


certiorari may iſſue out of and be returnable into this court, yet 


in the preſent caſe it has iſſued erroneouſly ; for it is not to return f 
the record and proceſs itſelf, but only a tenor of it. | | 


As to THE FIRST OBJECTION, that ſuch certiorari ought not to Replevins may 
iſſue returnable in this court, but into ſome court of law, though I be removed our 
do foreſee that a proceeding of this kind is liable to delay, and to be f inferior into 


. 5 . » „ . f i 663 
avoided if poſſible; yet I am of opinion, that the writ, as to that 11 ri. eme 


error, is a good writ. In the caſe of actions in replevin, there court, which is 


not a court of record, by fone or recordari; but not by the defendant without cauſe. 
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306 In the Court of Chancery. 


WoopcrorT are ſeveral ways to remove them out of inferior into ſuperior 


gan Courts. 
KrXxazTON, 5 N 3 G 3 
Ila THE COUNTY CoURT, which is not a court of record, it is to 


be removed by pone or recordari; either at the inſtance of the plain- 
tiff or defendant. The plaintiff may remove the action without cauſe, 
becauſe it is his own ſuit ; but the defendant cannot do it without 


— DH 0g coutts of record, actions are to be removed by an acceaas ad Curiam, 
cord, by accedat but not without cauſe by the plaintiff or the defendant, becauſe 
&d curiam; but ſuch removal tends to the prejudice of the profits of the lord out 
not either by of whoſe court the cauſe is removed. All theſe three methods are 
n + Ea to remove actions out of courts which are not of record. But in 
=” Wh replevins in Eourts of records they cannot be removed by any of 
the ſaid three writs, but they muſt be removed by certi9rar: ; for 
ane there is no other method of removing records out of courts of 
ceedings out of record but by writ of error after judgment, and by certiorari before, 
courts of record And records may be removed either by certiarari out of this court 
but by certiorari or the king's bench; and there are precedents to prove both, 
pours ger ee, Treaſurer's Brev. 77. And as a certiorari may either iſſue out of 
** this court or the king's bench, ſo it may iſſue out of this court, and 
be made returnable either into this court, the court of king's bench, 
or common pleas. F. N. B. 554. the new quarto edition, and of 
the Old Edition, 245. where it is ſaid, that the writ of certiorari 
is an original writ, and iſſues ſometimes: out of the chancery, and 
ſometimes out of the king's bench, and lieth where the king would 
be certified of any record, which is in the treaſury, or in the common 
pleas, or in any other court of record. Then the king may fend | 
this writ of certiorari to any of the pleas, or in any other court of 
record. Then the king may ſend this writ of certiorari to any of 
the ſaid courts or offices to certify ſuch record before him ix banc, 
or in the chancery, or before cher juſtices wherever the king 
pleaſes to have the fame certified. This is the Jaw in this caſe, 
As to the delay; theſe proceedings by certiorar: are liable to 
that, and at common law they were liable to great delay; and 
- therefore the court of king's bench has made a rule to expe- 
dite the payment of coſts in a certiorari ifluing out of that 
court. And it would be very neceſſary, in conformity to them, 
to make ſcme rule here to ſpeed theſe proceedings, and that 
ſome ſhort time may be fixed for a precedendo to go of courle, 
I had the Curſitor with me, who told me, when tae defendant 
had a mind to delay the plaintiff he applied to this court for 2 
certiorari returnable in this court; for then it would require ſome 
time to have. it ſent into the king's bench or common pleas by 
"I mitiimus. And beſides, the proceedings in replevin are more liable 
Proceedings on to delays than other actions; for there is firit of all a bond given to 
replevin. the ſheriff for a return, if there ſhall be judgment againſt the 
plaintiff; and if there be judgment in favour of the defendant, he 
may proceed upon the bond, which is a new action, or he may 
have a writ of retorno habende, and turn the plaintiff round that 
way; and if an elongatur be returned, there is only a . 
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by a capias in withernam. Therefore as to the delay which will Woonenůorr 


aga! 


_ having the orart eturnable into this cou 
be cauſed byhaving the certiorari made returnable i h rt, KynaSToON.. 


] cannot quath or ſuperſede it for that, as there are precedents to 
ſupport ; and all proceedings in replevin are liable to delay. 


TRE SECOND EXCEPTION is, that this certiorari is erroneous Certierari muſt 
or bad, becauſe it is not to remove the very record and proceſs, _ pane 
but the tenor of them only. And upon this objection I am or „here the action 


OPINION, that this writ ought either to be ſuperſeded or quaſhed; commenced in 


for I think it ſhould be to remove the record itſelf. There is a the inferior court 
great difference between the record itſelf and the tenor of it; for is to be proceed- 
the tenor is only a tranſcript or copy of a record, although it muſt „ Ne 
be a verbatim or literal one; and it has been determined in the caſe in an inferior 
of libels, thatcjyus tenor ſeguitur, Sc. muſt be literal, and compre- court is brought 
hend the very words themſelves. And as this writ of certiorari in the on a judgment 


preſent caſe is to remove a cauſe of action out of an inferior court to in à ſuperior, 
and nul tel Ie. 


be proceeded upon ina ſuperior one, it ought to remove the record , pleaded,: a 


itſelf, for no proceedings can be upon the tenor. What would cercjorari to re- 
be the conſequence ? A defect of juſtice ; for by this means there move the tenor 
could be no proceedings either in the court above or below; not in ot the record is 
the court above, bęcauſe it has only a tenor of the record, and not ſuficient. 

the record itſelf, before them; yet a certiorari cloles their hands, 

and ſuperſedes all their proceedings. And there is a difference 

between a certiorari and a habeas corpus; the latter may return the 

body into a ſuperior court, with the cauſe of detention, without 

returning any record c the inferior court; becauſe when the body 

and cauſe are returned into a court of ſuperior juriſdiction, you 

begin and declare de novo; but where a cauſe is returned by 

certiorari, you proceed upon it in the ſame ſtate it was in the 

court below, which you cannot do without ſeeing how it ſtands 

upon the record itſelf. . "TO 5 


This preſent certiorari has been framed by a certiorari for ano- 
ther purpoſe; for in ſome caſes it is enough to remove the bare 
tenor of a record; and from ſuch precedent the pteſent certiorari 
has deen drawn: as if an action be brought in an inferior court 
upon a judgment obtained in a ſuperior one, as it well may, and 
nul tiel record be pleaded, the court below cannot have this record 
but by certiorari out of this court; but in thoſe caſes which the te- 
nor of the record will do for, they do not want the record itſelf, but 
only an evidence that there was ſuch a judgment in the ccurt of 
record above, by an authentic copy under the ſeal of the court: but 
when a cauſe is removed out of an inferior into a fuperior court, 
to be proceeded upon there, you mult neceflarily have the record 
itſelf ; and if the certiorai direct only the tenor of the record to be 
returned, it will be erroneous. In Fitzherbert (a), and in the 
Commentary or Notes upon the New Edition (6), which notes 
are ſaid to be Lord HALE's, and it is very probable from their 
great learning and accuracy that they are his, it is contained thus: 


(a} Fitz. Nat, Brev. 242. 1 (3) Hale's edit. F. N. B. 548. 
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again 
KYNASTON. 


out execution. 


In the Court of Chancery, 


Woorczorr © Tf one brings debt on a recovery in an inferior court, as in 3 


&« court of piepowders, &c. there it is not neceſſary for the party 
* to have the record itſelf (that is a profert in Cur.) or the tenor 
« of it. Soif one brings debt in the common pleas on damages 
& recovered in the king's bench, or in the court of Norwich. But if 
c nul tiel record be pleaded in the court below, it is ſufficient if the 
ce tenor of the record be removed by certiorari into chancery, and 
ac ſent thence by mittimus (a); but where one is to ſuc execution of 
c record of another court, as where it is to ſue execution in 
«© common pleas on a recovery in an antzent demeſne, or before 
« juſtices of affize, or oyer and terminer, there the record itſelf - 
te ought to be removed, &c. and no ex<cution can be on the tenor 
cc of a record.” 24. Ed. 3. 79. So there is a difference where 
you only want evidence of a record and where you are to pro- 
ceed upon it, whether as to a declaration, plea, or as to taking 


In The Regiſler, 288. ö. there is a precedent of a certicrar; 
to remove the record and proceſs in a judgment in aſſize of 


novel diſſeiſin, and which was ſent by mittimus into the common 


pleas; and it is not tenarem, but proceſſum et recordum. 
To the point of returning the record, or only the tenor of it, 


there are two cafes in Salteld. In the firſt (50, Hor r, Chief - 


Fuftice, ſays, It is an error in the clerks in London, that upon a 
de certiorari they return only à tranſcript, as if the record remained 
below; for in the common pleas, though they do not return the 
c very individual record, yet the tranſcript is returned as if it was 
cc the record; and fo it is in judgment of law.“ In the ſecond (c), 


on a certicrari to return an order, it was returned, cajus guidem 


cc tenor ſequitur in hæc verba, and not © gui quidem ordo ſegui- 
« tur ;” and it was quaſhed to this reaſon. 

: Upon all theſe authorities and theſe reaſons I am oF OoIxTox, 
that this writ of certiorari is erroneous : and 3 


Then ANOTHER QUESTION grows, Whether it is to be quaſhed 
or ſuperſeded ? And 1 cannot quaſh it, becauſe no writ can be 
quaſhed but when it is returned and appears defective upon the 
record; but the preſent certiorari is not returned yet, ſo not 


appearing upon record. 


Writs, when to In the caſe of Sir John Sharpe v. Mayor of London ( 4%, upon a 
de ſuperſeded, writ of mandamus, a mandamus was taken out directed “ To the 


and when 


quaſhed. 


* mayor, &c. of London, by their corporate names; it was moved 


to quaſh it, upon a miſdirection or miſtake in the corporate name; 


and after it had been ſolemnly argued, the Judges delivered their 


opinions ſeriatim; and the Court was divided; but when the 


(a) See Year-Books 7. Hen. 6. pl. 19. (c) The Queen v. the Pariſh of St 
19. Hen. 6. pl. 78, 79, 80. | Mary in the Devizes, 1. Salk. 147.— See 
(5) Rex v. North, 2. Salk. 565. alſo 2. Hawk. P. C. c. 27. ſ. 76. 
6. Mod. 188. (4) Guͤbert, 255. 


cauſe 


In the Court of Chancery. 


they could not quaſh the writ, becauſe it was returned and before 
the Court; and that they could only quaſh a writ upon a defect 
appearing upon the record ; and that the rule muſt be to ſuperſede 
this writ. And though the Court differed as to the point of miſ- 
direction, yet they all agreed that they were to ſuperſede and not to 
quaſh the writ. | | 


$o this certiorari muſt be ſuperſeded. 


Weſton 2g4inft Bowes. 
Tn Chancery, Trinity Term, 15. & 16. Geo. 2. 
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ak came to be argued by the Bench, Ms. JusT:cE EYRE ſaid, Woopcrorr ./ 


againſt 
KYNASTON. 


Caſe 115. 


ELIZABETH THURLAND by deed, reciting her marriage- Power. 
ſettlement, whereby ſhe had power to diſpoſe of her landed Feme Covert. 


eſtate in the manner ſhe ſhould think fit, notwithſtanding her 
coverture, in conſideration of her value and affection for her huſ- 
band, appoints, that her truſtees ſhould ſtand ſeiſed of the lands 
comprized in her marriage-ſettlement to the uſe of her huſband and 
his heirs, ſubject to ſeveral annuities in fee; one of which, for 
twenty pounds a-year, was given to the plaintiff, Theſe annuities 
were given generally, and not made payable from any ſpecial time : 
and then in the ſame deed of appoi:tment ſhe gives ſeveral groſs 
| ſums in charity to the poor of ſeveral pariſhes, payable to the 
churchwardens within three years after her deceaſe. 


This bill was brought againſt the executors of the huſband 
for arrears of the twenty pounds annuity incurred during the huſ- 
band's life, without making the heir at law a party; and this was 
held ſufficient for the arrears during the teſtator's life; but for any 
arrears after the huſband's death which charges the heir, he muſt be 


made a party, 


Mx. WiLBRAHAM and MR. Evans for the plaintiff ſaid, the 
queſtion was, Whether the preſent annuity ſhould commence from 
the execution or date of the appointment from the time of the 
appointee's death, or not till three years after her death? The 
annuities were appointed generally, but afterwards, in the ſame 
appointment, there are ſeveral charities given, not to be paid, how- 
ever, till three years after the death of the appointer ; but theſe 
charities are ſums in groſs of as difterent a nature as poſſible from 
the preſent demand, contained too in a diſtinct independent clauſe 
and ſo this clauſe of the charities cannot be conſtrued into the 
clauſe of the annuities, being of a different nature; and theſe an- 
nuities cannot take their commencement from the deceafe of the 
appointer, for there are no words which purport that ; but they 
muſt commence from the execution of the deed : as if a leaſe of 
land be made generally, without aſſigning any commencement to 
it, it ſhall commence immediately; and as the huſband's eſtate in 


the Jand commences immediately, Why ſhould not the annuities 


charged upon his land do ſo too? The defendants fay, that this 


X 3 appointment 
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WrsToN 


againſt 


Bowzs. 


i In the Court of Chancery. | 
appointment being made ſo long ago as 1713, and no bill filed til 


1736, the plaintiff is barred by his long acquieſcence under the 
ſtatute of Limitations ; but this annuity is a truſt, and payable by 


deed, and fo not within the ſtatute. 


HarRDWICKE, Lord Chancellor. The deed which created this 
annuity was executed in 1713, by which an appointment was made 
of an eſtate under a power by a wife in favour of her huſband ; and 
it is an appointment of a legal eſtate, and not of a truſt, as has been 
argued ; for ſhe appoints the truſtees who ſtood ſeiſed to her uſe 
to ſtand ſeiſed to the uſe of her huſband in fee, which is a conveyance - 
of the legal eſtate ; and ſhe by the ſame deed has made this eſtate 
liable to theſe annuities; as to the commencement of which it 
ſeems to be her inten: that they ſhould not commence till after her 
death; for it ſeems an extraordinary thing, that he who has land 
at preſent in her hands, without any charge upon it, ſhould make it 
liable to amuwities to her relations immediately, when her huſband 
and ſhe might have children; but whatever her intent was, as the 
has not expreſſed when they ſhall begin, the law will raiſe a con- 
mencement for her, viz. from tne execution of the deed. And as 
to its being argued, that theſe annuities are to be paid three years 
after her death, thoſe words in the appointment are ſo relative as to 
be applicable only to the groſs ſums in charity. 


The queſtion is, then, Whether the plaintiff can have any de- 
mand in a court of equity againft an executor in 1739, when the 
bill was filed upon an annuity created and due by a deed in 1713 
This, to be ſure, is an unfavourable demand after this length of 
time, and has a commencement againſt the intent cf the parti: 
and this is no truſt, for the appointment is a grant of the legal 
eſtate ; for in the appointment ſhe “limits and appoints,” which. 
amounts to a grant, and is equal to any ſolemn conveyance. The 
preſent demand is either a rent-charge cr a rent-ſeck, and more 
naturally a rent · ſeck, as there is no power of diſtreſs annexed toit; 
and it is not an annuity, for it is iſſuing out of land, and nobody's 
perſon charged; and here the huſbznd has been in poſſeſſion of the 
land charged, and has not paid the rent- ſeck any-time during his life, 
which was for ſeveral years; nor has the plaintiff taken any legal 
remedy againſt the land, but comes into this court againſt the 
repreſentatives of the party, If you were to take your remedy 
upon the land for theſe arrears, and it had ſo happened that the 
wife had appointed tae land to remain over atter the death of the. 
hufoand, that indeed might create a queſtion between the remain- 
der-man and the executors or perſona] repreſentatives of the huſ- 
band, Whether the remainder-man ſhould not have an account of 
the perſonal eſtate, and ſatis faction for the arrears of the rent un- 
paid by the huſband during his particular eſtate? but that is entirely 
upon znother equity, for it is to exonerate the remainder from 
u hat it would be unnatural to charge it with. But in the preſent 


caſe, this demand of the arrears is no perſonal charge, or a charge 


againſt the cxecutors, cither in la or equity. But ſuppoſing e 
| | cou 


= I Rwy 


Ld 
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eould come upon the perſonal eſtate of the huſband, you cannot do WrzsTon 
it by force of this deed of appointment to take it out of the ſtatute — 5 
of Limitations ; for by this deed there is nothing done by the huſ- * 
band to charge his executors, for he neither covenants nor grants. 
lf then you cannot charge him or his executors by this deed, you 
then can only do it by his receipt of the rents and profits, which is 
in the nature of a perſonal charge, and within the ſtatute of Limi- 
tations; and you are then barred by length of time, for it has been 
ſhewn before that it is no truſt ; and you cannot make any perſonal 
demand by virtue of the deed of appointment to take this claim out 
of the ſtatute of Limitations. | 


- The bill was accordingly diſmiſſed, 


Ward againſt Henzel and Others. Caſe 116, 
In Chancery, Trinity Term, 15. & 16. Geo. 2. 


HIS was a bill brought by the plaintiff, as a lay-impropriator of A bill brought 
the tithes of the pariſn of Darlington, againit Mr. Thorpe, as by a perſon ag 
: k R . lay-impropriator 
rector of the pariſh of Oulton, who has received the tithes demanded 4 
by the bill, and againſt Henzel the defendant and nineteen others, account of 
occupiers of the tithe lands, to have an account of the tithes ; and tithes ; but the 


that Hr. Thorpe might ſet out his title to the tithes, and to what bill diſmiſſed, - 
value he had received. . 


The plaintiff in his bill ſets out, that he is impropriator of the 
tithes of the townſhip of Cockerton, in the pariſh of Darlington, iy 
by an original grant from Henry the Eighth, after the diſſolution ; 
of the body to which it belonged, being the deanery and collegiate 
church of Durham; that by intermediate grants the tithes came 
to ſome of his anceſtors in King James the Firſt's time, and ſhews 
his pedigree ; that the tithes in diſpute ariſe out of a place called 
Erange-Cloſe, in the ſame townſhip of Cockterton. But the plaintiff 
does not prove any receipt of tithes by himſelf or any of his anceſ- 


tors. | 


The defendants admit themſelves to be owners and occupiers of 
Grange-Cleſe ; but that for ſeveral years paſt they have paid their 
tithes to the defendant Mr. Thorpe, and that the plaintiff muſt ſeek 
his remedy againſt Mr. Thorpe. 


The defendant Ar. Thorpe, in his anſwer, admits the plaintiff to 
have fome eftate in the tithes of the townſhip of Cicterton, but 
denies his right to the tithes in Erange - Claſe, although it lies in the 
townſhip of Cockerton and the pariſh of Darlington; that he, the 
defendant, is rector of Oulton; and that his predeceſſors have been 
always entitled to the tithes in Grange-G2/e : and he admits, that 
Erange-Cloſe lies in the townſhip of Cockerton ; and that it is in 
the pariſh of Darlington. | | | 

Mx. CLAR EE for the plaintiff. The plaintiff is intitled as an 
impropriator of the tithes of the townſhip of Cocker:on, in which 

Ce | X 4 place 
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© | Warp place the tithes in queſtion ariſe, and as impropriator of a town- 
1 3 . thip he is entitled by common right to all the tithes within that 
by |. any Orang. diſtrict, for all right of ſpiritual perſons ceaſes. Beſides, the right 
"= of Thorpe, the defendant, is a very particular one; for he is rector of 
13 another pariſh than where the tithes lie, entirely diſtinct from it; 
1 nor were any aſſeſſments or duties ever paid by the parith of Oulton 
+ to the pariſh of Darlington, nor does it appear that Thorpe performs 
E any offices of divine ſervice in Darlington; for it there was any 
iS immemorial cuſtom that the parſons of Oultan did any duties in 
1 the pariſh of Darlington, this property in the tithes in another pa- 
1 riſh might be good upon ſuch a valuable commencement. 

18 The deeds were read and the patent. 

13 And then Harowickr, Lord Chancellor, ſaid, The plaintiff 
1 : Mr. Ward is not impropriator of the tithes in the townſhip of 
1 > Ceckerton ; and if he was, it would be neceilary for him to give 
© evidence of a receipt of the tithes, either to himſelf or ſons cf his 
BY anceſtors ; but this evidence is againit him, for the receipt of the 
F# tithes is proved in the defendant Thorpe or ſome of his anceſtors. 
85 = It is true, if there be an impropriator, whether eccleſiaſtical or lay, 
TX he is intitled to all tithes of common right, and is not put to prove 
EY his title; but the perſons who claim right againſt him muſt ſnew 
SA their right by deed, if they are occupiers of the land only; but. 
iN the rector may prove his title by an antient receipt and perception 
A of tithes, and it ſhall be preſumed upon ſuch evidence, that there is 


an endowment of the parſon of Ozlton of theſe tithes, which endow- 
ment needs not be ſhewn by deed, for immemorial receipt of the 
tithes is evidence enough of it. I here is no pretence for th 
bill; for ſuch bills would overturn almoſt all the titles of tithes in 
the kingdom. | | 


Therefore the bill muſt be diſmiſſed. | 
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Caſe 117. Bennett and his Wife and Spencer and his Wife againſt 
Vade and ſeveral Others (2). 


In Chancery, Trinity Term, I 5. & 16. Go. 2. 1742. 
In what cafes a THE LORD CHANCELLOR, after taking three or four days 


ccurt of equity to review the evidence in this cauſe (Which had taken four 
wil fet aſide a days in argument, the eſtate being of the yearly value of 
conveyance, for twenty- five hundred pounds), delivered his opinion in a very 


fraud, impoii- 5 * - ; 
ou. n ſolemn manner to this effect: „ 


Hence. This CAUSE is brought before the Court upon two bills. The 
S. C. a Alk. original one is brought by Mr. Bennett and his wife and Ar. 
334 487. 529. Spencer and his wife, as the two wives are couſin- germans, and 
next-of-kin and coheirs at law of Sir John Leigh, of Adingten, 
in the county of Surrey; and it is to ſet aſide a will and a ſettlement 
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obtained from him a little before his death by impoſition on his 
weakneſs. ; 


The croſs-cauſe is brought by Fade, Mr. Francis Lee, and 


others, who are defendants in the original cauſe, and claim benefi- 2 
cial eſtates under the ſettlement which is prayed to be relieved ,,, .... as 
againſt ; and it is in order to e:tabliſh the ſettlement of 1737, and Ora. 


to have an execution of the truſts therein contained. Upon theſe 
two bills the cauſe comes before the Court; and the principal 
- queſtion ariſes upon the original bill, which conſiſts of two parts, 
which muſt be mentioned in order to lay one part out of the caſe. 
As far as the original bill ſeeks to ſet aſide the whole deviſe in this 
court, upon the head of inſanity, by decree, it is ſo far improper ; 
for if it had reſted upon the will as to the inſanicy of the deviſor, | 
it was triable at law. For ever ſince the cafe of Branſiy u. Kerr, Eq. Abt. 13% 
in 1727 (@), it muſt be taken as a fixed and eſtabliſhed rule, that 406. 

no will of land or realty, any more than of perſonal eftate, can be 

ſet aſide in this court for fraud or impoſition (5); for a will ſtands 

upon a different footing to a deed ; for though a teſtator be campos 

mentis, and a will is obtained from him by fraud or impoſition, that 

affects the will at law; and as a will of a perſonal eſtate may be ſet 

aſide in the fpiritual court for fraud or impoſition, as in the caſe of 

Powys v. Andrews (c} ; ſo it may, for the ſame reaſons, be ſet aſide 

at law (d), whether the deviſe is of lands or qperſonalty : and the 

reaſon the law goes upon is, that fraud or impoſition takes away 

the animus teſtandi; and {uch a will is not taken to be the deviſors 

will, but the will of another, and for that reaſon the will ſhall not 

prevail at law: therefore, as far as that was ſought by the bill, it 

was very improper. Butas the original bill did not only ſeek relief + 

in ſetting the will aſide, but alſo by an amendment upon diſcovery | 

of the ſettlement, prayed relief againſt that, the caſe is reduced to 

the queſtion upon the ſettlement ; and luckily for the plaintiff and 

the Court the cauſe is delivered from having any conſideration 

upon the will, becauſe by the recoveries in 1737 that will is 

revoked (e): the great caution of the defendants has defeated 
themſelves ; and it is providential when it ſo happens. Now upon 

ſuffering the recovery the will is revoked; and though the deeds, 

to make tenants to the præcipe, are not produced (though there 

is no doubt but there are ſuch), yet that will not alter the caſe, for 

it does not appear but that Sir Fobn Lee was tenant in fee- ſimple 

of his lands ; and he coming in as vouchee, though there were no 


215. 2. Bro. P. C. 476.—See alſo 


3. Bro. 
Archer v. Moſs, 2. Vern. 8. Thwaite 


(a) 1. Eq. Abr. 133. 406. 


P. C. 358. 

(5) James v. Greaves, 2. Peer. Wms. 
270. Webb v. Claverden, 2. Atk. 424. 
Anonymous, 3. Atk. 17.— Sd wide 
Welly v. Thornagh, Prec. in Ch. 123. 
Herbert v. Lownds, 2. Chan. Rep. 22. 
Goſs v. Tracy, 1. Peer. Wms. 287, 
288. Farringdon v. Knightly, 1. Peer. 
Wms. 548. 

(e) 2. Eq. Abr. 377. 421. Annally, 


v. Smith, 1. Peer. Wms. 12. Plume 
©. Beale, 1. Peer. Wms. 388. Tucker 
v. Phipps, 3. Atk. 360. Marriot v. 
Marriot, 1. Stra. 666. 

(d) Goſs v. Tracy, 1. Peer. Wms. 
287. Webb v. Claverden, 2. Atk. 424. 

(e) See Brudnel v. Boughton, 2. Atk. 
273- Hick v. Mors, Ambl. 215. 
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BewxerT tenants to the præcipe, yet he and his heirs who claim under him 
rr ay are bound by eitoppel ;. and fo determined in the caſe of Page v. 
ann ni Wire Harward (a), by Lord Chief Juſtice Hor r. And the reaſon why 
di, there is no want of a tenant to a præcipe in a recovery ſuffered by 

Vavr tenant in fee, is this: that if ſuch præcipe is brought againſt a 
ap SEVERAL ſtranger, who is not tenant, and he vouch the tenant of the lands, 

Hrxras. and he enters into warranty, by that he admits the ſtranger to be 

| tenant to the land, and fo binds himſelf and his heirs by eſtoppel, 
But if he had been tenant in tail, this would not have eſtopped his 
iſſue, becauſe he claims by a fuperior gift, per formam dont, and not 
through or by his anceſtor ; and the tenant in fee ſhould have 
counterplead-d the vouchee by laying he had nothing in the tene- 
ments; and if he do not plead non tenure in the voucher, it is an 
admiſſion that the tenants to the præcipe are tenants to the land 
and therefore theſe recoveries have revoked the will, and Sir Jobu 
Leigh has by them regained @ new e/tate (b) to the purpoſe of 
revoking the will, although it be the old. one. | 


The ground Mon which the plaintiffs pray to ſet aſide the ſettle. 

ment in September 1737 is, that it was obtained from Sir Jahn 

Leith, who was a weak perfon, very liable to be impoſed upon; 

that he was actually impoſed upon in the obtaining of it by the 

power and influence which Fage had gained over bim (e); and 

beſides that power, there are circumſtances of fraud and impoſition 
appearing upon the face of the fettlement itſelf. Again this relief 

| one general objection has been made on the part ot the defendants, 
that the plaintitts bill is framed to another . purpoſe beiides fraud 

i and impoſition, v:z. inſanity; and if it contain both, it is incon- 
RNRſtent with itfelf, for a man of infane mind cannot be impoſed upon; 

. for impoſition preſumes, that the party impoſed upon has a power 

ä of judging of things, unleſs he is deceived. But as to that, 
ordered the originab and amended bill to be brought before me, and 

1 have read them, and the objection will not hold; for by the 
amended bill the whole matter is put in iflue before the Court, 

with notice to the defendants to make their defence. The original 

bill, indeed, was firſt founded upon Sir Jobn Leigb's being infane 

and non compos mentis; but if that had been the caſe, the remedy 

would have been proper in this court not to it ande the will by 

dceree for injanity, for that muſt have been done at law, but to 

have had the conſequential remedy, viz. the delivery up of the 

deeds, which, can only be done in this court. « | 


But as to fraud. tne plaintiffs are proper to come into this court 
to have the deed of ſettlement cancelled for fraud, and delivered up, 
and reconveyance; and therefore in the amended bill the charge is 

not only of fraud aud impolition, but alio of extreme weakneſs 


(a) Salk. 570. 572. Cafes, 103. Clarkſon . Hanway, 
(8) Tregornel +». Strachan, 2. Stra. 2. Prer. Wms. 203. James v Greaves, 
2779. Hill » ' Erovughton, 3 Brown's 2. Peer. Wms. 270. Bridgman v. 
C C. 180. Roe v. Baldwere, 5. Term Green, 2. Vezey, 627. Evans v. Bloc, 
ep 104. | | 4 Brown's P. C. 557. Filmer v. Git, 
e) See White v. Small, 2. Chan. 7. Brown. P C. 70. . 
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in Sir Jobn Leigh, and that Mr. Fade had made uſe of his power Praxzry x 


over his weakneſs. The amended bill concludes, that either this 4 1 Wire 
deed may be ſet aſide for fraud and impoſition, and that the defend- <> 
ants may reconvey to the plaintiffs ; or if the Court ſhall be of opi- again 
nion that the remedy is at law, becauſe of the inſanity of Sir John Var 
Leigh, that then the trial may be directed; and there is no incon- p #xvzRAG 
ſiſtency in this, for a man may bring a bill depending upon different rns 
equities or grounds that may claſn one with another, in order that 

if one fails the party may be relieved by the other ; and there is no 
inconſiſtency here, for the relief prayed is in the disjunctive (a). 

The firſt equity which the plaintiffs charge for their relief is? 
that Sir John Leigh was a perſon of great weakneſs of mind, and of : 
inſufficient capacity to manage his affairs as a prudent man; and 
that this made him liable to be impoſed upon by any perſon who got 
the government over him. | | 


The ſecond equity is, that the defendant Fade, from the oppor- 
tunity this weakneſs gave him, infinuated himſelf into Sir John 
Leigb's good opinion, gained a power and influence over him, and 
exerciſed it in many initances, as the commanding his perſon and 
affairs; and that by the ſame power he obtained the preſent deed 


from him. 


The third equity is, that upon the very, face of the deed itſelf 
there appears to be fraud in the obtaining of it. 


As to the firſt head of equity, viz. Sir John Leigb's weakneſs 
and inability to manage his own affairs, that is very plain to me, 
notwithſtanding all the evidence read onthe part of the defendant, 
that Sir John Leigh was a very weak man, but one remove above 
idiotcy, or being a lunatic ; for that he was not either I ſhall take 
for granted, and am juſtified by a jury of gentlemen upon an inqui- 
ſition iſſued out of this court finding him not to be ſo; and this 
weakneſs is an evidence very ſtrong for the plaintiff. It has been 
ſaid on the part of the defendant, that all the evidence of the plaintiff 
in the original cauſe, if it is fo to be believed, and proves any 
weakneſs at all, it proves it to a degree of inſanity ; and indeed, 
from what ſeveral of the witneſſes ſay, it does amount to inſanity; _ 
but as all thoſe teſtimonies are matter of opinion, and as the boun- 
daries between an actual inſanity and great mental weaknefs are but 
very narrow, it is na ſurpriſing thing that ſome of the witneſſes 
ſhould be miſtaken in judgment, and take that for real inſanit 
which is no more than great natural weakneſs. : 


It is uncontradicted, that from the time of Sir John Leigh's 
marriage with Sir Stephen Leonard's daughter he and his affairs 
were under the entire governance of Sir Stephen, and that after 
his deceaſe he fell into the management of Sir Samuel Leonard his 

ſon, and continued ſo for many years, and till Sir John Leigh had a 


(a) See Stapleton v. Stapleton, 1. Atk. Grimes v. French, 2. Atk. 141. Dor. 
6. Attorney General v. Jeanes, 1. Atk. mer v. Forteſcue, 3. Atk. 132. Wey. 
355. Cook wv. Martin, 2. Atk. 3. mouth v. Pawyer, 1. Vezey, jun. 426. 
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BexxzTT fon upwards of twenty-one years of age, under whole care he was 
mJ _—_ then leit; and tae ſon was a guardian both to his father's perſon 
: a ea a and fortune for nine years, when the ſon unfortunately died. 
again After his death, Sir John's well-withers were ſo ſenſible of his 
Vavs weakneſs, that ſeveral neighbouring gentlemen were ſolicited to 
axP SEVERAL take upon themſclves a kind of voluntary truſt and cuſtody of his 
_ Orazns. faire. Ar. Onfiow, the ſpeaker of the houſe of commons, was 
applied to among the reſt; and though he declined anything 

perſonal himfelf, yet he recommended it to other gentlemen, and 

Vas at ſeveral meetings for that purpoſe at Sir Fobn Leigh's; and 

upon advice one amongſt another, S:r John Leih ſeemed to take 

no notice, but ſuid nothing, and behaved like a perſon who was to 

fall under the cuſtody of {ome one or other, The Specter adviſed 

him, as he would warn a child from fire or water, not to ſet his 

hand to any writing whatſoever. The gentlemen of the country 

undertook this truſt, which they would not have done if Sir John 

Leigh had been capable to have acted without them; and if he had 

been a man of any ſenſe, he would not have ſubmitted to their 

governance over him. Beſide Sir Jahn Leight's natural infirmi- 

ties, he added by lis exceſſive drinking, for he would often get 

drunk, and Ar. Fade would drink with him till twelve o'clock at 

night very frequently; ſo that towards the latter end of his life he 

was full of bodily diſorders, very lame, quite blind of one eye, and 

almoſt dark of the other, which was the cafe when he executed the 

will and ſettlement: and all theſe things rendered him more liable 

to be impoſed upon. Beſides this general evidence of his weak neſs, 

and he being ealtiy impoſed upon, there is a ſpecial inſtance given, 

which was this ee it was judged neceſſary, upon a mortifica- 

tion, to take off his tces and part of his foot, Ar. Vade perſuaded 

: him that his toes would grow again; and though the defendants 
ſay, that this was apious fraud under this calamity to ſooth Sir John, 

yet to be ſure it is a great ſign, at the ſame time, of his weakneſs 

and incapacity. It is proved by Air. Dicken the furgeon and Ar. 

Cheſelden, who attended him in this mortification, that in conſulting 

upon his caſe they never regarded the decorum of their profeſſion, 

but determined upon their operations openly before him, without 

ever adviſing with him: for they uſed him like a child, as they 


took him to be as weak. 


TEETER 


There is ansther procf of weakneſs of Sir Jeb in his marriage, 
which vas thus: There is Aar. Jade, a ſurgeon and apothecary, 
brought toattend a gentleman of Sir John Leigh's quality and eſtate 
under Eis mort: catiot, and finds im under ſuch 2 ſtate of weakneſs, 
tat he conttives with Mr. Douglas, 2 furgeon in London, to marry 
tim to Air. Lade's daughter, a girl of about fix teen years of age, to. 
an infirm man of about hfty- ive; that they talked before Sir Jahn 
about his marriage a5 hough he was not in the room; and one of 
the con: pany propcied fir. Yade's daughter as a proper match : 
but Ar. / wie antwered, he would not marry his daughter to ſuch 
a fool and madman. However, te gets the better of this nice- 
ty ; nd on the fiitcenth of Aay 1733, when Sir Fepn Leigh 
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s in town, he is made to believe that he is going to a ch riſtening. 


When he is there, they hurry him away to Mr. Ghetor's, a 


cColour- man's in Long-Acre : they tell him, upon his aſking, that he 


is going to a friend's. When he comes to Ar. Gheton, there was 
{ach immoderate drinking of punch that he is quite fuddled. Ar. 


| Douglas and Vade ſtep for a Fleet parfon, and Gill, a ſervant who ** 


uſed to attend conſtantly on Sir John's perſon, is ſeat away, with 


other ſervants, to an alehouſe. The parſon and the young _— are 


then introduced; and during the marriage-ceremony Sir John is 
put with his back to a chair, and ſupported under the two ſhoulders 


by Ar. Jade; and he was fo crunk and inſenſible that he could 
make no reſponſes; and Mr. Vade once letting looſe of his hold, 


Sir John fell down on his back, unable to ſtand. After this AH. 
Jade and his daughter take up their habitation at Adington, and 
manage all affairs, and Sir John ſnews no paſſion or concern atit; 
but if he had been a man of ſenſe er ſpirit, and not to the laſt 
degree weak, he would have reſented ſuch an infamous impoſition 
upon him. There is evidence on the part of the defendants to 
controvert this, and to ſnew, that Sir 2 Leigb was capable of 
managing his affairs, though moſt of the deponents for the defendants 
ſwear, that he was not abie to judge of or underſtand the will or 
ſettlement, or to manage his property ; but ſeveral of the witneſſes 
ſwear, that he was a man of learning, a good ſcholar, and 


capable of managing his concerns; nay, one goes fo far, 


tiat he is as capable of doing it as any man in Szyrrey, But ſtro 
as this evidence is in words, it weighs very little with me, 8 


it is contrary to plain facts admitted on both ſides; and when that 


is the caſe, the facts muſt and will ſpeak for themſelves. But can 
anybody credit tne evidence of ſome of theſe witneſſes, when it is 
plain Sir — believed his toes would grow again; that Sir ohn 

omitted to the indignity of ſuch a marriage, &c.? The 
evidence of Sir Fohn Leigh's being an excellent ſcholar, that he 
underſtood claffical authors and figures, I do not doubt but that 
he was capable of learning ſomething of this nature ; for it often 
happens, that people non compos, or if not ſo yet very weak, may 


retain ſome things or pieces of learning which have been taught 


them in their youth, and yet the ſame people be incapable of 
remembering facts or new incidents; and you may go into 
Bed/am and meet with people who will talk Latin and impoſe upon 
ſome ſuch witneſſes as theſe. 5 


As to the evidence of the defendants in regard to Sir John Leigh's 
capacity in managing his affairs, there are ſome things ſhewn to 
that purpoſe. After the commiĩſſion of lunacy iffued in April 17 33, 
Mr. Fade took care to inſtruct Sir John in / fs things in order to 
Thew his capacity to manage his affairs. To this purpoſe he 
made him write ſome receipts, and copy others, and to talk with 


guith a guinea from a moidore or a piſtole ; and after the marriage 
it is plain, Ar. Jade took upon him the whole care of his affairs. 


As 


3 
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his tenants about money; but it is proved that he could not diſtin- 
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Bunz? As to the ſecond head of equity, for the plaintiffs it is proved in 
pai pr the cauſe, that Mr. Yage having got Sir Fohn Leigh in his power 
axd nis Wir z after the marriage, gave riſe to a commiſſion of lunacy being taken 

gat out by the heirs at law, who now thought it high time to do it; 

Vavpzs and they were not to be blamed. However, upon the execution 

— vrnaAr of that commiſſion, it appears a great noiſe was raiſed in the 
THERE . . . . 

| country about it by the induſtry of Mr. Jade and his friends; as, 

that the heirs at law were come to take him into cuſtody, and to 

deprive him of. his eſtate ; and it often happens; that the thing 

which the law provides for the protection of a man and his eſtate 

is taken to be a proceeding againſt him. The commiſſion did not 

ſucceed, for he was found not to be a lunatic ; upon which it was 

natural for Sir John Leigh to be provoked at theſe relations for 

taking out ſuch a commiſſion againſt him. Jade took care to 

incenſe Sir Jebn upon this head, and to fay the worſt of things 

inſt Mr. Bennett and Mr. Spencer; and when Mr. Bennett 

— to ſee Sir John, he was denied admittance; and a letter was 

ſent in 1737, ſigned by Sir John Leigh's name, to Mr. Bennett, 

| but by whom wrote does not appear, wherein Ar. Bennett is 

deſired never to come near Sir John more, for he would not ſee 

him. But this letter, no doubt, was a contrivance ; for there is 2 

copy of it figned by Sir John, and atteſted by two perſons, which 

in ordinary caſes is not done; but this was done for the juſtification 

of ſomebody; when there ſhould be occaſion. If theſe relations had 

been admitted to fee Sir John, they might have acquainted him 

with their reaſons for ſuch a procedure, have begged his pardon, 

and have been reconciled to him; but they are prevented from 

making any viſits, and with a ſtrong hand too. A watchman is fet 

upon Hinamill Hill to fee when any coach was coming; and that 

was not out of any apprehenſion of Sir John's being carried fogci- 

bly away, for the many ſervants in the family would have prevented 

that; and it was deſigned merely to exclude any intercourſe 

between the heirs at law and Sir Jobn Leigh. Mr. Lade gave 

orders too, that if any letters came directed to Sir John Leigh, 

that the ſervants were not to deliver them to their maſter or lady, 

but were to keep them till he came home; and it was ſworn, that 

a letter came directed to Sir John Leigh, which was opened firſt 

by Mr. Vade; and the intent was, that if any letters came which 

were prejudicial to Mr. Vade's intereſt with Sir John, they were to 

be ſuppreſſed, but if they were letters of courſe they were carried 

to Sir Jobn. £2} | 

As to Vade's power over Sir Fohn Leigh's affairs, he tranſacted 

them as he thought fit, and made him fign any papers he thought 

fit to bring to him; and at night, when they were drinking, all 

perſons were excluded from Sir fobn Leigh's company except thoſe 

whom MAr. Lade admitted; and he would not ſuffer anybody to 

ſpeak to him but in his preſence; and when Ar. Paris came to 

Sir John Leigh, from the ſpeaker Ar. Onſiou, to enquire about 

his marriage, Mr. Fade did not once go out of the room. Nay, 

Ar. Jade had gained ſuch a power over him, that his name was a 

N terror 


"= 
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terror to him, and the nurſe was uſed to quiet him like a child, by Bergara 
repeating only the name of Fade. I 


| : | AND SPENCER 
As to the third point of equity for the plaintiff, that upon the 4x9 ns Wars 

face of the deed itſelf there appears to be fraud in the obtaining of agen | 

it. It is a ſettlement by leaſe and releaſe, bearing date the ninth p a 

and tenth of September 1737, and Sir Fahn Leigh died in the Oruxazs. 

November following; ſo chat it appears to be obtained in the latter 

part of Sir John's life, when his infirmities had made his capacity 


leſs, and Mr. Vade's power greater, 


By this ſettlement, the whole eſtate is ſettled and conveyed to 
Mr. Ii yune, Mr. Tonks, and Mr. Meichmen, and their heirs, to 
ſeveral uſes, viz. to the uſe of Sir Jahn L:12h for life, remainder 
to truſtees to preſerve contingent remainders, remainder to the 
frſt and every other ſon of Sir John in tail, remainder to his 


daughters in tail. But theſe remainders to his izue are only 


colourable, for Sir John was grown very infirm and aged, and his 
wife dead, ſo that there was ſcarcely any poſſibility of iſſue. Then 
an annuity is given to Z/ildman and his wife, and the ſurvivor of 
them, for their lives, of forty pounds a-year, chargeable upon and 
iſſuing out of the whole eſtate. Then as to the eſtates in Surrey, 
after the above remainders they are limited to the uſe of the 
defendant Francis Leigh for lite, remainder to his firſt and every 
other ſon in tail male, remainder to the uſe of 7 homas Leigh, 
younger brother of Francis, in like manner, remainder to Francis 


Jones for life, remainder to truſtees for five hundred years, 


remainder to his firſt and every other ſon in tail, remainder to his 
daughter in tail, remainder to Themas Leigh and his heirs. $ 


Then as to the eftates in Kent and Middleſex, they are limited 
to the uſe of Yade the defendant and his heirs for ever. Then 
follow ſome proviſoes. The firſt, that it ſhall be lawful for Sir 
Jom Leigh to demiſe the land for a certain number cf years, or 
three lives, receiving the moſt improved yearly rents which can be 
got without fine, and ſo as ſych leaſes are not made diſpuniſhable 
of waſte. Then follows another proviſo, containing a power of 
revocation, wherein Sir John Leigh has the liberty to revoke or 
make void all or any of the uſes, clauſes, limitations, &c. included 
in the ſame ſettlement, by any writing duly ſealed and delivered, fo 
as it be made in the preſence of and atteſted by James Leigh, of 
Beckenham, in the county of Surrey, John Eten Dodſivorth, of 
Cocdman's Fields, and James Douglas, of London, merchants. 


By this ſettlement, Sir John Leigh has abſolutely diſinherited 
his heirs at law, who were alſo his next of kin, and has given his 
Surrey eſtate to Mr. Francis Leigh, who, as the matter is before 
me, does not appear to be any relation to Sir Fohn Leigh; for there 
isno proof at all how near in kindred he was to him, nor does it 
appear that he was ſo much as ever acquainted with him, or that 
Sir John Leigh ever teſtified any friendthip for him. A remainder 
of the ſame eſtate is limited to Ar. Thomas Leigh, who is a 

| | Eb material 
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material witneſs for the plaintiffs in proving Sir John Leigh's 


any nis Wirz weakneſs and Mr. Vade's power over him. As to the heirs at law, 
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it is proved by Mr. Scott, that when Sir John Leigh talked rea- 
ſonably, heavas uſed to ſay he would beſtow his eftate to his right 
heirs. As to the Kent and Midaleſex eſtates, they are given to the 
defendant Fade, who was no acquaintance at all of Sir John's till 
he attended him in his mortification, and who had no other merit 
but that of marrying him, and managing his affairs in the moſt infa- 
mous manner. | 


Sir John Leigh had a power over his eſtate in fee-ſimple ; and 
notwithſtanding a will is the moſt proper way of making voluntary 
diſpoſitions, becauſe of the little difficulty in revoking them, and 
notwithſtanding there was a mortgage of three thouſand pounds 
upon the eſtate, yet is he perſuaded to make a voluntary ſettlement, 
and to fetter himſelf-in ſuch a manner that he could not, in effect, 
make any other diſpoſition of it, or raiſe one ſhilling off it 
for his own benefit; for as to the power of leaſing, it is made as 
ſtrict as thoſe in marriaze-ſettlements, for he is not to make leaſes 
in reverſion, nor upon fines or ſmall reſervations ; ſo that he could 
not raiſe any money. 

Then as to the power of revocation, it is of the moſt extraordi- 
nary nature I ever met with, and ſpeaks impoſition. And it is 


certain, the framer of this ſettlement was ſenſible, that if he had 


not inſerted ſome power of revocation, it would have been an 


= objection to the deed in this court; and it has been almoſt foun- 


dation enough itielf to ſet aſide a voluntary ſettlement, that there 
has been no power of revocation in it : for this purpoſe there is a 
power of a revocation, but ſuch an one that it ſhould be in the power 
of Mr. Jade or his friends whether Sir 2 Leigb ſhould ever 
have it in his power to execute it or not, for it is to be executed in 
the preſence of three perſons, their executors, adminiſtrators, and 


aſſigns. Is there any proof whether he was acquainted with theſe 


three gentlemen? No. Is there any proof that he directed ſuch a 

wer? No. Ii is ſaid, if therehad-been any charge of this nature 
in the bill, the defendants might have examined as to that ; but they 
had notice enough of this objection, for the ſettlement itſelf was 


impeached, which was notice enough to make defence in ſupport 


of the power of revocation ; and 'the objections would naturally 
ariſe upon this proviſo or power of revocation. Suppoſe Sir Jahn 
Leigh had been ſeized with a ſudden illneſs, and was deſirous to 
make an alteration in this ſettlement, he could not convene theſe 
three gentlemen together, perhaps, for they would not poſſibly 
come; and if they had died, Sir John is under the neceffity to find 
out their executors, adminiſtrators, or affigns. It is faid, this 
part, & the executors, adminiſtrators, or aſſigns, is nonſenſe, 
becauſe this is a perſonal truſt, not aſſignable or tranſmiſſable to 
repreſentatives. ANDI AM OF OPINION, it is part nonſenſe and 
part not; and I have known very fooliſh weak things done with 2 


very villainous intention; and theſe words, © executors, admini- 


« ftrators, 
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« ſtrators, and aſſigns,“ fetter this proviſo more, for there may be BanxzrT 


no ſuch repreſentatives ; and if there are ſuch, it may be more 


AND His Wirz 
AND SPEXCER 


difficult to find them than the gentlemen they repreſent. But it is 2 


faid, in caſe there had been no repreſentatives, or the gentlemen 
had refuſed to have come, and Sir John Leigh had done all he 


could to convene them, the revocation without their being preſent 4X2 5EvZRAL. 


would be ſufficient. Ax D I AM oF oP1NI1oN, that ſuch revocation. 


would be good, if executed for a valuable conſideration ; but if a 


voluntary revocation, it would not be good; for theſe gentlemen 
are to be checks upon Sir 7ehn, to prevent his being ſurprized 
into anything, and they ought to have been preſent ; and he might 
have as well wanted to have made a voluntary revocation as not. 
But it is ſaid, if Sir Jahn wanted to raiſe or borrow money, or to 
ſell his eſtate, or to make any new ſettlement for a valuable conſi- 
deration, that that will be good, and prevail againſt any vol 

ſettlement, by the ſtatute of 27. Eliz. c. 4. But Sir Febn had ot 


knowledge enough to know that the law is ſo ; and I believe the 


party who drew the conveyance knew not io much ; but by this 


revocatien they fettered Sir John as much as they could; and if 7 


Sir Jehn wanted to raiſe money, or to ſell, would any prudent man 
have ventured his money where there was ſo reſtrained a power of 
revocation, if the gentlemen had refuſed to have been preſent at 
the execution? They had got a will from Sir Fohn before, but 
that was too ſlippery a thing for them ; it was always revocable, 
and Sir John might be got out of their power and revoke it; and 
© therefore they pinned him down by this ſettlement. 


This reſtrictive power of revocation has been compared at the 
Bar to the caſe of the Duke of Mountague v. Bath (a). That was 
a ſettlement made by Charles Duke of Albemarle, who was going 


as Governor of Jamaica. In this ſettlement was included a power 


of revocation in his Grace, ſo as it was executed in the preſence of 
ſix witneſſes, three whereof to be peers of England; and it was 
ſaid, that his Grace was more reſtrained by ſuch a power as this 
than Sir John Leigh by the preſent ; and yet that was a very good 
one. But that was a different caſe ; and as to what was ſaid at the 
Bar, that his Grace was then juſt going to Jamaica, where it would 
be impoſſible for him to revoke this deed according to the expreſ- 
ſion, for he would not be able to get three peers of England in that 
iſland, I have looked into the cale, and the fact is no: taken notice 
of there. If fo, it is out of the caie ; for if he was to be reſident 
in London, it would be no difficult matter to execute this revocation 
according to the formality of it; for it would be a very eaſy 
matter to perſuade three peers of England to be at the execution 
of ſuch a power of revocation, and to atteſt it ; but it was proved 
in that caſe, that the deed was made between relations of the 
family, and that it was drawn up by Sir Thomas Stringer, the 
family Counſel, by the direction of the Duke himſelf, and peruſed 
by Sir William Fanes, whoſe hand-writiog appeared before this 


(a) 3. Chan. Caſes, * Chan, Rep. 417. 
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BexxETT very proviſo or power of revocation; and Sir Milliam Fonet 
AXD Bis Wirz alſo was a wita-is to the deed; and that is not like the preſent 
AND SPENCER i . 

Axb urs Wir x Caſe, for the preſent ſettlement is not made to relations or people 
n of the family, no Counſel adviſed upon it, and no inſtructions given 
Vavz for it by Sir Fobn Leigh. | 
AND SEVERAL : 
Oruxxss As tothe manner of the execution of this ſettlement, it does not 
appear to have been read over to Sir John Leigh at the time of the 
execution; and indeed the ingroſſment very often is not read over, 
if the draft has been read over before. But Afr. Mildeman 
who prepared the draft ſwears he did read it over before Sir 
Jobn; but I lay very little weight upon that, becauſe things were 
often faid in his preſence without his taking any manner of notice 
of them; nor was this deed left with Sir Jahn, but taken away by 
Ar. Lade. How, therefore, could Sir Jehn tell how to execute 
this ſpecial power of revocation ? And therefore this is a circum- 
ſtance which makes tais deed equivalent to an abſolute convey- 
ance. 15 


In order to ſupport this deed, the defendant has gone into a 
general intention in Sir Jobn Leigh to diſinherit his heirs at law, 
and to give his eſtate to the perſons to whom it is limited in 
voluntary ſettlement; and from the will executed the ſeventh of 
Auzuft 1733, and the codicil in April 1735, and afterwards the 
will which gives theſe eſtates to the perſons in the preſent ſettle- 
ment, the Counſel for the defendants infer, that theſe antecedent 
acts prove that the preſent ſettlement did not proceed from ſurpriſe, 
but from intention. But what is remarkable is, that all thoſe wills 
are executed after Vade had got this power and influence over him, 
and juſt after the inquiſition of lunacy was executed againit 
Sir John Leigh, and when he was under reſentment for that uſage. 
The firit will of S. John Leigh is a deviſe. of his eſtate to truſtees 
to raiſe money to pay his debts ; and then a rent-charge of eight 
hundred pounds per annum is given to his wife, Mr. Vade's daugh- 
ter. He allo gives her his houſe at Addington, and one hundred 
pounds per annum to maintain it in repair; and then gives her all 
his perſonal eſtate. Ihen all his real eſtate is given to himſelf for 
life, remainder to the heirs of his body, ſubject however to annuities 
to Twynie and Stalker, who were aſſiſtants in the marriage, of 
thirty pounds a- piece; and theſe are like the annuities in the 
ſettlement to Vildleman.— Hr. Stanley fays, Sir John Leigh gave 
him inſtructions to make this will; but whether they were in 
writing or not docs not appear; or whether /7r. Vade had any 
hand in them. This will ſeems very modeſt; for Mi. Vade upon 
the face of it has not given himicif anything; but there was 2 
codicil, which the defencants were very unwilling, to read, by which 
when produced it appears, that Sir John Leigh gives his manor of 
FPeftwickham, for five hundred years, to Mr. Vade; and then 
there are uſes to Sir Jabn's iffue after this term. Mr. Stanley 
does not appear to have had any hand in this, but it ſeems to be the 
hand-writing of Vilacman; and this term is irredeemable, and 

5 7 . 48 


< 
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as good as the fee- ſimple. After this follows the will of 1735; 
and by that he diſpoſes of the eſtate, after the death of the wite, in 
the ſame manner almoſt, as to the beneficial uſes, as he has done in 
the voluntary ſettlement, except as to Sir Richard Leigb, who has 
no remainder in the ſettlement. Mr. Vade is made executor of this 
laſt will, and has the perſonal eſtate. Both theſe wills, being re- 
voked, are out of the queſtion, except as to the evidence of dir 'Fohn 
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Leigh's general intention of the diſpoſition of his eſtate. But I am 


of opinion, there is no evidence at all of that, for they are both 
made after Mr. Jade had got the power over him, and could make 


him ſign what writing he would. The caſe of Standard v“ 8. c. cited pot. 


Metcalfe (a) was, where a ſettlement had been obtained from 
Mrs. Barbara Standard, who afterwards proved to be a lunatic; 
and under a weakneſs perhaps at that time; this Court inclined to 
ſet it aſide, but its judgment was altered by a will executed by 
Mrs. Barbara Standard, and a codicil thereto, when ſhe was in her 
ſenſes, and not under the influence of the perſons who were bene- 
fited by the ſettlement ; and this will and codicil were to the ſame 
uſes as the ſettlement ; which ſhewed the general intention of be- 
towing it according to the diſpoſition in the ſettlement ; and it 
appeared the draft was made of the ſettlement by the directions 
of Mrs. Barbera Standard, and left with her for her peruſal, 
and her intention ſupported by witneſſes who were not parties to 
or benefited by the ſettlement. But none of theſe advantageous 
circumſtances are in the preſ-2t caſe; and the evidence to ihew 
the fraud in this ſettlement is very ſtrong. 5 


Three objections are mad? for the defendants. 


Tux FIRST, That Sir Jabn Leigh was a lunatic; and then the 
evidence of impoſition is out of the caſz, and it is to be tried at 
law. 5 5 | 


THz SECOND, admitting it ſhould be taken by the Court that 
he was not a lunatie, yet there has been no impoſition ; and that 


there is no ſufficient evidence of any ſuch thing. 


THE THIRD, ſuppoſing there was evidence of fraud and impo- 
ſition, yet it is ſuch as the heirs at law cannot take advantage of, 
b<cauſe there is the plea of the intention of Sir Jabn Leigh to diſ- 
inherit the heirs; and if it is to ſet 2{:d2 the ſettlement, it mould not 
be in their favour. 


As to the firſt, the Court is at liberty to take the evidence as a 
proof of weakneſs of mind; for as a jury of gentlemen, upon their 


oaths, found him not to be a lunatic, it is reaſonable for the Court 
to ſay he is not ſo; and the boundaries between weakneſs and 
lunacy are fo very narrow, that the Court muſt judge of them 
upon the facts and circumſtances ; upon which it appears to me 
that he was not an c0771Þ95. N | | 


As to the ſecond objection, the Counſel for the defendant fay, if 
Sin Fohn Leigh is not a lunatic, but only weak in mind, that that 
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324 | In the Court of Chancery. | | 
BzxNETT | weakneſs ſuppoſes him, under certain circumſtances, capable 
2 eee to do an act, which act ſhall ſtand, unleſs there is . of 
ee ee „e And it muſt be taken he was capable to do an act; 
f then the queſtion will be, Whether there was not impoſition ? 
Vazs Which I have before decreed there was, and will not repeat, but 
AND-vEVvzRAL will in this place only take notice of the evidence of Dr. Barnard 
OTnznz®%. forthe defendant ; which, from his known character and integrity, 
weighs much with me ; and it is in relation to the execution of 
the will in 1736. The Doctor was preſent at the reading over 
and execution of it; and ſwears, that Sir you Leigh appeared to 
him to be of ſound mind, memory, and underſtanding, at the time 
of ſuch execution; and what he meant by found mind, &c. 
is proved from a former part of his depoſition, upon his talking with 
Sir Fobn about claflical learning; and Dr. Barnard ſwears, that 
Sir Fohn underſtood the will, and what he did, and that he was 
capable of managing his affairs by the aſſiſtance of thoſe he choſe, 
for he himſelf was lame, and almoſt blind; which is an admiſſion 
he could not do it without ſuch aſſiſtance; and it is plain what that 
aſſiſtance was, viz. MHr. Jade, who had the abſolute management 
and conduct of his affairs. | | | Re 
As to the third objection, whereby it is inſiſted, that Sir John 
Leigh had a plain intention to difinherit his heirs at law, and was 
not impoſed on in that, and therefore no ground of equity to relieve 
the heirs in giving back the eftate to them, contrary to the inten- 
tion; as to that, it is to be conſidered under what circumſtances 
he became poſſeſſed cf the intention of difinheriting his heirs at law, 
and whether that did not proceed from the ſame impoſition as the 
deed did. It is proved bz Mr. Scott, that Sir John often faid that 
he would not give his eſtate from his heirs ; and, When is it that 
he alters this intention ? Why, when Fade comes to have the 
management of him, and when the commiſſion of lunacy was taken 
out by the heirs at law, which Ar. Jade took an opportunity to 
make an occaſion of diſguſt againſt the heirs : and the interception 
of the letters of the heirs at law to Sir Fobn was proved; and this 
impoſition was as plain as any impoſition in any other part of the 
caſe. The perſon too who takes the moſt beneficial intereſt in the 
will and ſettlement fays, that the tranſaction was moſt iniquitous, 
and the heirs at law might ſet the deed aſide; and this is proved by 
two witneſſes of Ar. ; Leigh, Then as to the objection, 
that if this ſettlement is ſet aſide, the heirs at law ought not to have 
the eftate, becauſe of the plain intention to difinherit them, there 
have been inſtances where people have been prevailed upon to 
execute a ſettlement againſt their intention, and they intended to 
give the eſtate to — perſon ; yet when ſuch ſettlement is ſet 
agaſide, the Court cannot give the eſtate to the party defigned to 
have it, but it goes to the heir at law, which is the conſequence of 
law and equity; and it goes in the proper courſe of deſcent ; and 
there is the leſs reaſon to ſupport this ſettlement, when the perſon 
who takes the moſt beneficial intereſt admits the will and ſettlement 
to be fraudulent. And this caſe is very like that of Topp v. 
| | Sͤtanhope, 


In the Court of Chancery. 3286 


Stanhope (a), where a mother got her ſon, Sir 2 Topp, into her Bun zxr 
power, and by the aſſiſtance of Dr. Stanhope, her ſon by another u #75 Wirn 
marriage, prevailed with him to leave his manſion-houſe and u 1 * 
reſide with them. Sir Jobn Topp was a very weak perſon, ayainf 
almoſt a lunatic, and as proper an object of a commiſſion as Var 
Sir Fobn Leigh. When Sir Jobn Topp was there, they obtained * vA 
ſettlements from him; and it appears from the printed caſe, that Y7**3* 
the circumſtances were the ſame there as in the preſeat caſe ; the 
only difference is this, they did not give him a wife to fetter him 
by that means, but he got one himſelf, who delivered him.. It was 
proved, that he had fits ; that they kept all perſons from having 
acceſs to him ; intercepted letters, and did not ſuffer them to be 
delivered to him; they could make him ſign what deeds and 
writings they pleaſed, and made him copy over letters they had 
dictated to him. As to the ſettlement itſelf, there was no evidence 
of impoſition as to Mrs. Topp and Dr. Stanhope but what aroſe 
from their general conduct towards Sir John Topp; but for that, 
and the general frame of the deeds, they were ſet aſide in this court; 
and there was an appeal by the mother and Dr. Stanhope againſt 
this decree, which was affirmed in the Houſe of Lords on the twen- 
tieth of May 17 20, with one hundred pounds coſts. The evidence 
of the weakneſs of Sir ng: Topp, and the power and government 
of the mother and br -in-law, was not — — as 
in the preſent caſe. | 


Therefore the preſent ſettlement is to be ſet aſide, and the eſtate . 
conveyed to the heirs at law (6). | | 


(4) a. Brown's P. C. 183, (6) See Bates a. Greaves, 2. Vezey, jun. 287. 


/ Richards againft Baker (a). | Caſe 118. 
In Chancery, Trinity Term, 15. & 16. Geo. 2. 1742. | 


OHN RICHARDS, the plaintiff's father, made his will, in If a huſband de. 
which, among other thi was this clauſe : „I deviſe to my viſe to his wiſe 

& loving wife, Dorothy Richards, the ſum of two hundred pounds, all his bouſe- 
« to be paid in three months after wk and all my houſhold ,, nnn plates 
5 goods, plate, linen, and china, onging to my houſe at . china, be. 
« Teddington, and alſo my houſe and gardens thereto belonging, . longing to his 
&« fo long as ſhe continues my widow, and no longer” (which laſt © hcuſe at 4 
Clauſe was interlined), © together with my jewels, coach, chariot, '* r are 
« and coach-horſes ;” and deviſed all the reft and reſidue to the i, flute and 
e child of which his wife was enceinte, if a ſon, and if not to 1ſaac « —_— "RE 
« Richards "ug and made the child executor, if a ſon, the longing, ſo 


defendants executors durante minori tate. « long as the. 
«© continues his 


ec widow, together with his jewels, coach, and coach-horſes,”” ſhe takes the jewels, coach, and 
coach horſes abſalutely, and the uje only of the houſe and furniture during her widowhood, —S, C. 2. Ak. 
321. 2. Burr. $80, 8. Viner. Abr. 215. 


) Reg, bb. B. 1741. fo. 34% 
(] Y 3 | The 


26 In the Court of Chancery. 


-Krenaxys, The pl intiff, who was the child of which the wife was enceinte, 
et filed his bill to eſtabliſh the will; and it was ordered at THE RoLLs, 
Fests. that the wife ſhould deliver a ſchedule of thoſe things which were 
 fhecifically deviſed her during widowhood {a), without determining 
to what part of the deviſe the limitation extended. | 
And, on an appeal, it was argued by MR. Brown, that 
thoſe words, © ſo long as ſhe continues my widow,” muſt 
extend both to the clauſe precedent to them, in which the fur. 
niture is deviſed, and to the ſubſequent one, which gives her the 
jzwels ;- and he cited two caſes in 1. Ro. Abr. 844. and the caſe of 
Lake v. Bennet (6), decreed by Lox D Harpwicks, February 1, 
1737, where Sir Jobn Lake, by codicil, diipoſed of his houſhold 
furniture in this manner: I give to my niece one hundred 
« pounds, and the houſe I live in during her life, together with the 
& houſhoid goods, plate, pictures, and linen:“ and it was decreed, 
ſhe had only a life - intereſt in the houſe and furniture; and the 
words © together with” are connected with the two clauſes. 


'' Haxpwicks, Lerd Chanceller,, This will is very doubtfully 
penned. As to the decree at THE ROLLS, it was ſaid, there was no 
determination of this matter. Whether it was debated) or not does 
pot appear; but certainly it wes taken for granted that ſomething 
was given to her only during her widowhood. But however, be that 
as it will, the queſtion comes before me on the foot of the deviſe. 
And the words are, I deviſe to myloving wife, Dorothy Richards, 
« two hundred pounds, which is a legacy given her abſolutely. 
Then comes, „and all my houſhold goods, plate, linen, &c.” . 
And the queftion ariſes upon theſe words of- limitation as to their 
relation and extent ; and, whether they are to be confined to the 
| houſe and gardens, or to extend to the linen ; or, laſtly, whether 
p „ they are to be carried on to the mul cum my jewels, coach, &c.“ 
: Now, as to the firſt part, I cannot be of opinion that it is 
cufim to. the houſe and" gardens, but that it at leaſt extends 
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ſhould go together; and as this is the natural ſenſe, the 27 
purſue it, for it is impoſũble to divide them; they fall under the 
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other three Judges held it was but one ſentence (a); and put the Ric#anpe 


caſe of tranſlating it into Latin; but what they laid the greateſt 
ſtreſs on was, the whole ſentence being governed by one verb; 
but the caſe is ſtronger here, becauſe the words of limitation follow 
both. It has been obſerved, that theſe words are in @# inter/mea- 
tion; and from hence it is inferred; that this was a mere intention in 
the teſtator, ar.d t iat the firſt copy was written without any inter- 
lineation, and then he bethought himſelf of adding that clauſe. But 
doubt that is too uncertain 2 conjecture for me to found a decree 
on, and would make the conſtruction of wills very doubtful; for 
theſe interlineations may ariſ> from different cauſes. It might be 
left out of the copy; and what makes way for that conjecture is, 
that the word © belonging“ is twice uſed in two lines; and the 


clerks ſkipping over the lines is often the cauſe of error both in the 


- Greek and Latin authors. If that be fo, it makes way for the other 
part, that they were inſerted to reftrain both; and I am of opinion 


it goes to both. As to what has been ſaid of theſe things being 


riſhable is not material, for notwithſtanding we often ſce people 


provide that china and furniture of that fort thall deſcend with the 


houſe. 


The next queſtion, If this limitation is to be carried on? will 
bear a different conſideration ; for I may give one thing for life, 
together with another thing in a different manner, unleſs there is 


ſome connexion between the things given; and if they were appur- 


tenant, I ſhould be of opinion they were given in the ſame manner ; 


but theſe things are entirely of a different nature, and extraneous _ 


to the houſe. As to the jewels, they probably were her parapher- 
nalia, and there was no occaſion to make them appendant to the 
bouſe; and if theſe words were inſerted on a new conſideration, his 
placing them in that part of his will was an indication of his inten- 
tion: and indeed, whether they were interlined or not, their comi 

before the jewels makes this the moſt probable conſtruction; for 
if be intended otherwiſe, it would be more natural to place them 
afterwards, ES. 7 | ; | 


 ANDIT WAS DECREED, that Dorothy Richards is entitled to the 
abſolute property of the jewels, coach, chariot, and coach-horſes, 
given to her by the will of Fohn Richards; but that ſhe was 
intitled only to the uſe of the teſtator's houſhold goods, furniture, 
plate, linen, and china, in his houſe at Teddington, wherein he dwelt, 


or to the houſe belonging, during her widowhood.. 
(a) And the judgment given on the in the Houſe of Lords, 1. Brown's Caſes 
opinion of the threę Judges was affirmed in Parl. 108. 24545 
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328 In the Court of Chancery. 
Caſe- 119. 125 Richards againſt Sims. 


In Chancery, Trinity Term, 16. Geo. 2. 


The Court wil (YN A MOTION for a new trial the caſe was thus: Richard: 
not grant a new the plaintiff, as adminiftrator of his father, brought a bill in 
trial, upcn 2 1739 for the diſcovery of deeds and papers, and to forecloſe a 
. _ | of fourteen hundred pounds. The defendant inſiſted on 
1 ift made to him of the mortgage - money by the inteſtate a little 
particular evi- ore his death. 5 1 N 


_— 8 On which two iſſues were directed: FI Rs r, Whether Richards 
5. ©: + gave the deeds, and what deeds, to Sims ? SECONDLY, Whether he 
TEE oc. forgave the debt to Sims? Both theſe iſſues were found for the 
| plainiiff at the bar of the court of king's bench, where there was 
evidence given that the defendant's witneſſes (by which he proved 
his gifts) were not at that time in Richards family. Vere, one of 
them, was ſworn. to have ſailed in The Triumvirate to Liſbon, where 
Rufſell ſwore he drank a pint of wine with him; and the other 
witneſſes were all ſworn to be abſent at that time. 


And now IT WAS MOVED for @ new trial on many affidavits, 
which proved the witneſſes preſent, and denied the alibis; but one 
of the defendant's witnefles, who ſwore that Fere was not 
in The Triunruirate, was not there himſelf, and fo could not properly 
atteſt Vere's being abſet. n Nut 

On the other fide an affidavit was read, by which it appeared, 
that Walbridge, one of the witneſſes, told Syms, a fortnight before 
the trial, he was afraid it would be proved that Fzre was abroad at 
that time, and mentioned the ſhip he failed in, and the place to 
which he failed. * | | 

Ms. BoorTLe for the plaintiff Richards cited the caſe of Mood 
v. Gunſton (b), and the caſe of Gay v. Croſs (c, to ſhew how 
unwilling the Courts were to grant new trials after trials at bar. 


_ HaRDwicKkE, Lord Chancellor. This is an application for a 
new trial, and comes after great length of time and very extraordi- 
nary circumſtances. On the ninth of November laſt the iſſue was 
found, and a final decree made in December ; and at laſt he 

applied for a — on the equity reſerved, in order to let himſelf 
into this motion. The ground for this motion is, that Mr. Sims, 

the plaintiff at law, was ſurpriſed, and the verdict obtained by ſur- 

prize, becauſe he had no notice of the evidence; and for that reaſon 

he could not produce any witneſſes to encounter it. Againſt this 

many objections have been made, fome general, ſome particular. 

The firſt general one is, that this is a trial at bar; and the old rule 

(a) Hennel v. Kelland, 1. Eq. Abr. (5) Stiles, 55.—Sce 3. Keb. 555. 


377. Coddrington v. Webb, 2. Vern, Salk. 363. | 
240. Stace d. Mabbot, 2 Vezey, 553 (c) 7. Mod. 37. Holt, 703. 


a is, 


In the Court of Chancery. 


is, No new trial ſhall be granted after a trial at bar; and I do 

there have been diſtinctions taken between trials at bar and 

prius, becauſe they are conſidered as ſubordinate juriſdictions (a); 
and new trials are not very antient. The firſt one reported is the 


329 . 


RicuanDs 


caſe of Hood v. Gunſion, in the thirteenth year of Charles the Second. 


But HR Lokd CHitr Jus rien uſed to ſay, he doubted whether 
they were ſo modern as is generally thought, becauſe giving a ver- 


dict before in the ſame cauſe was a good challenge to a juryman. 
But I am not clear of this, becauſe it might happen on a venire 


Stiles, 4562 —6. 


| facias de novo. However, this matter was ſolemnly ſettled in the 


caſe of The King v. The Corpyration of Bewdley (b), where the 
jury gave a general verdic̃t, 3 direction of the Court; 
— S Judges againſt Mx. JusTice JohN PoWELL agreed, 
that a new trial ſhould be granted. ; a 


Another general objeCtion is, that it is contrary to the rules of 
the common law. And I take it to beſo ; for the rule there is, that 


no new trial ſhall be granted for want of attendance of witneſſes z 
and the reaſon is plain, becauſe iſſue is joined, and the point fixed 
in the pleadings ; and nothing but that fact appears; and great 
variety of facꝭs and circumſtances may be material; and neither 
fide is bound to give notice : and it is impoſhble to know on what 
the verdict is founded; and if new trials were to be granted on theſe 
_ cauſes, nine verdicts in ten would be ſet aſide, and nothing could be 
reduced to a certainty ; and if thoſe circumſtances were laid aſide, 
yet the jury might find the fame verdict, and fo every time one's 
caſe would be weaker, and nobody can tell whether the jury 
founded their verdict upon this or that piece of evidence. 


It is ſaid, and with reaſon too, that there is a difference between a 
trial at law and an iſſue directed by this Court, becauſe the latter is 
to ſatisfy the conſcience of the Court ; and the parties do not come 
to that trial with the ſame uncertainty as at law : and to be ſure 
this is reaſonable; for when the matter has been examined into here, 
and new evidence produced at the trial, it is butjuſt to grant a new 
one. But I ſhould nor grant a new trial ona motion grounded on 


affidavits ; for let me be never ſo clear in it myſelf, I would have 
the opinion of the king's bench to know if what was contained in tha 


affidavits as the ground for the new trial weighed with the jury. 
In the preſent caſe, there is no occaſion to do that Conſider what 
it is. It is faid, there was evidence produced to prove an alibi on 
Vere that he was beyond ſea; and in order to lay any foundation 


for a new trial, it muſt be proved, that the verdict was obtained by 


ſurprize ; but this is deſtroyed by the evidence of Falbridge, the 


plaintiffs own witneſs, who ſwears, that the deponent told Sims that 
he was afraid it would be proved that Fere was abroad; and this is 
full notice that he had reaſon to think Vere was abroad. But it ma 


be objected, that this was a general notice that Vere was ab 


(a) Attorney General v. Montgomery, (5) 1. Peer. Wms. 207. 8. C. a. 
3 Ark. 378, Baker v. Hunt, 1, Vezey, Ray. 1359. | 
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ſhip's crew at that time: and this 


In the Court of Chancery. 


but not where he was. But a clear anſwer ariſes to this from, the 
affidavits themſelves, for he ſwears he ſhipped himſelf in The 
Triumvirate, bound to C:, and from thence to Liſbon ; and that 
neither Vere nor Hayman was on board. This is the man who 
ave him the information; and can I be induced to believe he did 
not give him the full one? Walbridge was a witneſs at the trial, 
and was it not the eaſieſt thing imaginable to call him in and 
examine him to*this point? And this takes away the moſt material 
If this be fo, conſider how it correſponds with the other objec. 
tion, that theſe, new trials would be introductive of perjury ; 


F 


conſider how many contrary affidavits have been read in this cauſe, 


But there is one thing deſtroys the credit of the evidence with me, 
and that is, that thoſe witneſies who ſwear that Vere or Hayman 
were not aboard in The Triumvirate, were not themſelves of the 
; | ſhews the great practice there 
has been in this caſe. 1 7 ee : 
IT bere is a caſe which has been mentioned, The Attorney General 
v. Montgomery (a), laſt Michaelias Term, in this court; but it 
ſtands on different circumſtances, and was then diſtinguiſhed by 
me.. I was then aware of the inconveniencies ariſing from new 
trials, and I took notice of thoſe relating to perjury ; but what I 


grounded my opinion on was, that the new evidence was evidence 


in writing, and could. not introduce perjurys and letters too in the 

intiff's hands, which he ſhould have diſcloſed, and wrote by the 
witneſſes who were examined in the cauſe : fo that this caſe is no 
authority as to the preſent queſtion, „%% ( 
Another reaſon, which has not been taken notice of at the Bar, 
why a new trial ſhould not be granted, is, becauſe this motion is for 
a new trial for the plaintiff at law, and he had it in his power to have 
helped himſelf: he might have been nonſuited, and ought to have 
made a default; and nothing is more common than to fay, «We are 
© ſurprized, and will not appear. It is true, at common law there 
cannot be a new trial on the fame action, but he may bring a new 
one; and here he ought to have made a default; and I ſhould not 


have bound him down by it, nor thought it ſufficiently tried, 


Under all theſe circumſtances, there is no ground for a new 


TE Re 


* 


ain Fitzgerald, _ 
In Chancery, Trinity Term, 15. & 16. G 
AN ACTION was brought upon # policy of inſurance by the 
truſtee, the truſt being declared upon the policy itſelf; and it 


— 


_ was now moved, that the truſtee, though 1 in the action, 


at law. 


might be 1eccived as a witneſs upon tic tt 3 
5 HARDWIcCEE, 


In the Court of Chancery. — 


HARDWICKE, Lord Chancellor, Where policies of infurance ——— 
have been made to A. to the uſe of B. the legal intereſt being againſt 
judged to be in B. A. the truſtee has been admitted at law to be a FTT AATn. 
witneſs; but where the truſtee has the legal eſtate, and the action 

has been brought in his name, he can never, to be ſure, be admitted 

as a witneſs upon any of the principles of law. A defendant in 

this court, no doubt, can apply in this court to have th: plaintiff's 

truſtees examined in the cauſe; but I am afraid it is not ſo where 

the plaintiff comes to have himſelf examined, though he is a truſtee, 

This ſhould have been mentioned at the hearing of the cauſe; and 

then if I had been told that you muſt bring actions upon the policy, 

and ſhould have occaſion to examine the truſtees, I would have 

directed an iſſue, and have given liberty to have the truftees ad- 

mitted as witneſſes; but I cannot do this upon motion, when the 

cauſe is out of court, | 


Ir. was THEN MOVED, that the depoſitions of ſeveral witneſſes 
examined in this cauſe, and now abro2d, might be received as evi- 
dence at law. And his Lordſhip ſaid, it was now the conſtant 
practice in the courts of law to admit ſuch depoſitions in evidence, 

where the witneſles were abroad. | 858 


Thornhill againſt Evans. _ Cafer2r, 
In Chancery, Trinity Term, 15. & 16. Gee. 2. | 


FH was a bill by the plaintiff to have an account of the ſeyera! If a mortgagee 
ſums of money paid to the defendant under the pretence of take advantage 
principal and intereſt, and intereſt upon intereſt, and double inte- fe 2<<<Miics 
reſt, and to be relieved againſt that fort of impoſition founded upon ne See <p | 
the neceſſities of the borrower ; and alſo to be relieved againſt a creaſe — 

rant in fee of the ſtewardſhip of a manor belonging to the plain- of intereſt on the 
tiff, and obtained from him by ſurprize. | money lent, and 


The plaintiff being ſeiſed in fee of the manor of Hebden, in —— 
S»fſolk, of the yearly value of ſeven hundred pounds, and being * court of equity 
applied to by the detendant to appoint him to be ſteward of the , affold re- 
court-leet and court-baron, anſwered, that he had already appointed 1 
the defendant's father to the ſtewardthip, but that if his father would S C. 2. Ack. 
confent, he would appoint the defendant to be ſteward. The 35” 
father conſented, and a deed or inſtrument was drawn of che 
ſtewardſhip of both courts in fee, without the plaintiffs knowledge, 
being never ſo much as aſked to make a grant in fee of it, or 
without any agreement or inſtructions given by the plaintiff about 


It. | 4 
Before thigh plaintiff having oecaſion for four thouſand pounds 
applied for it to Mr. Evens che father, who had been his attorney, 


and Ar. Evans's ſon, the defendant, advanced it ; for the ſecuring 


| (a) See Offulton. v. Yarmouth, Moſeley, 247. Mitford v. Featherſtone, - 
J.'Salk. 449. Broadway v. Morecroft, 2, Vezey, 445. ; | 
| whereof 
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Tuenxniii whereof Mr. Thornhill executed deeds of leaſe and releaſe, the 


Evans. 


In the Court of Chancery. 


money bearing intereſt at the rate of four pounds and a half per cent, 


Some time after, a further ſum of ſixty pounds was advanced by the 


defendant, aud ſecured by indorſement upon the mortgage without 
any rate of intereſt ſpecified. Ninety pounds ſoon after became 
due for half-a-year's intereſt, and the defendant inſiſted upon havi 

that made principal; and it was indorſed to intereſt alſo. 
Upon the tenth of November 17 34, 2 year's intereſt became due, 
which, together with the intereſt of the ſixty pounds and ninety 
pounds, and a freſh ſum of forty pounds, were made principal, not 
at the rate of four and a half per cent. but of five. Things were 
carried on in this way till -1738, when there was an account 
* in to the amount of ſive thouſand one hundred and ninety 


pounds. The plaintiff finding himſelf involved * notice to the 
ild 


defendant, that at the end of fix months he wol pay him off the 
money due, for he purpoſed to ſell his eſtate, and therefore deſired 
the defendant to ſhew the title- deeds to the purchaſor, who told him, 
he would not 5 it _ the ep we give an ne 
intereſt for the half-year ; intiff according I 

one hundred and ninety pn called Ss intereſt.” wo 
this the deeds were produced, the title looked over and ved, 
and the purchaſe- money ready on the twenty-ſecond of „the 


day of notice; but then the deſendant ſaid, he had buſineſs in the 


© _ country, and could not come to town to receive the money. Seve- 


end of Fune, when the mortgage- money was paid off. 


ral letters were wrote to him, and at the latter end of June 
the defendant ſaid he would receive his money in the country, 
which was ſent ; but then he refuſed to execute unleſs he had in- 
tereſt until the twenty-ſecond of May, the day of notice, and then 


| Intereſt both upon the principal and intereft down to the latter end 


of June, at five per cent.; which was complied with, and the deeds 


executed. 


Han Dbwick r, Lord Chancellor. J am of opinion, that the plain- 
tiff is clearly intitied to relief upon the ſeveral parts of his calc. 

The firſt and principal matter is, that of the mortgage made b 
the plaintiff to the det endant for four thouſand pounds, with intere 


after the rate of four and a half per cext. The ſeveral points upon 
which relief is prayed upon that mortgage are, in the firſt place, 


to be relieved againſt ſeveral computations made from time to time 


of intereſt, and of turning that integeſt into principa}, and making 
Ar. Thornbill pay for the ſame after the rate of five per cent. 


In the ſecond place, to be relieved againſt the ſum of ninety 

unds received by the defendant from the plaintiff in the name of 
2 months intereit by way of advance, and now ſaid by the qefend- 
ant to be received upon another account. 8 + 


In the laſt place, to be relieved againſt the computatian of inte- 
reſt upon intereſt from the twenty-ſecond of May down to the latter 


As | 


In the Court of Chancery. 


— 


9 


As to THE FIRST of theſe, it appears by the indorſements that ThonnnrL 


computations of intereſt have been frequently made, and thoſe turned 


into principals at the rate of five per cent. though the mortgage- 
money bears only four and a half. To juſtify theſe converſions of 


intereſt into principal it is ſaid, and in fome inſtances it is true, 


that freſh money was advanced, and that it is but reaſonable to 
unite the freſh money and the arrears of intereſt, and to make them 
_ principals (a); that if a mortgagor do not pay his intereſt punc- 
tually, and the mortgagee demand it, it will in ſuch caſe alſo be 
lawful, upon the agreement of the parties, to make ſuch intereſt 
and principal by indorſement. And it is true it may be done, 
though it is always taken to be evidence of oppreſſion, eſpecially 
unleſs new money isadvanced, or there are great arrears of intereſt ; 

but here intereſt is made principal ſome time, when there was but 
half-a-year behind; and where a man is a great creditor, and ad- 
vances new money, his intereſt may be commuted into principal; 
but whether freſh money was advanced in all the inſtances in the 
reſent caſe, does not appear to me. In two of them there was. 


But that which weighs particularly with me is, that here are not 


only agreements to turn intereſt into principal, but to make it bear 
five per cent. though the mortgage-money originally advanced is 


only at four and a half; which is a further inſtance of the power of 


the defendantover the plaintiff : and it is carefully mentioned in all 
the indorſements, © lawful intereſt.” Therefore the plaintiff is 
entitled to relief in all the computations, and there muſt be an 
account of the principal of four and a half per cent. ; and as to the 
new money advanced, it muſt be at five; for I cannotrelieve againſt 
that, as the indorſements are under the hand-writing of the plain- 
tiff; neither can I relieve againſt the intereſt made principal, for 
the ſame reaſon, but it ſhall only bear four and a half per cent. 


As to THE SECOND of theſe, it appears, that the ſum of de 
ntereit 


pounds was paid by the plaintiff by the name of ſix months i 


by way of advance; and as there was nothing due, the propereft 
name for it is © double intereſt for half-a-year.” To jultify this 
Hill, as he had made 


the Counſel for the defendant ſay, that Mr. 

Mr. Evans no allowance for advancing the —_— JO fix 
months advance · intereſt for it when he paid him off. But this 
Court will relieve againſt ſuch promiſes, for it is extortion ; for 


Mr. Evans would not ſhew his deeds to the purchaſer till he was 


paid it. Therefore this ſum muſt be refunded with intereſt. 
It is further urged in defence of this advyance-intereſt, that 


Mr. Evans, the defendant, is a Counſel at the Bar; that he had 


often adviſed and done buſineſs for Mr. Thornhill without any fee; 


aud that My. Thornhill promiſed him fix months advance-intereſt 


for his trouble when he paid him off, It is pretty extraordinary, 


that ſix months intereſt ſhould be the exact rule of rewarding. 
But this Court will not ſuffer a Counſellor who is a mortgagee to 


) See Sir Thomas Meere's Caſe, cited 1. Atk. 304. S. C. cited Caſes Temp. 
Tub. 40. | | 
| | | have 
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office, the ſuitors being the judges in every court- baron. 


In the Court of Chancery. 


have any ſuch allowance for his fees. Nay, this Court will not 
ſuffer A COUNSELLOR to bring an action for his fees, for they are 
rather honorary than mercedes, and he muſt take them when he gives 
counſel ; and no bill will lie in this court for his relief if he do 
not. But the preſent cafe is much worſe, for Mr. Evans refuſed 
to ſhew the title-deeds till he was paid this ninety pounds, And it 
appears in proof, that when the title-d2eds were deſired to be ſeen, 
he ſaid, nobody would adviſe him to part with his deeds, wnich were 
a ſecurity to him for five thouſand pounds. It is Taidy a mortgagee 


may refuſe, and truly, to let the dzeds go out of his hands before he 


is paid; but no fair mortgagee will refuſe ſuffering the title-deeds 
to be laid before Counſel of credi 5 : 


As to THE THIRD OBJECTION ; it is inſiſted by the defendant, 
that as fix months intereſt of the prineipal was due the twenty. 
ſecond of May, he ought to have intereſt computed upon that 
ſix months intereſt from the twenty ſecond of May down to the 
thirtieth of Func, when the mortgage was diſcharged ; and the 
pretence is, that ſix months intereſt being due the twenty-ſecond of 
May, was the ſame as a new ſeparate ſum capable of bearing 
intereſt; but if I was to allow that, I ſhould turn intereſt into prin- 
cipal without the agreement of the mortgagor: therefore what 
intereſt has been received upon this head muſt be refunded with 


intereſt. 


The other part of the caſe relates to a matter of leſs conſequence, 
but it is to be connected together with the former; and that is, 
the appointment of the defendant to be ſteward to the plaintiff, 
dated after the mortgage; and it is for the defendant to be ſteward 
in fee, to keep by himſelf and his heirs, or his or their ſufficient 
deputics, all the plaintiff's courts-leet, courts-baron, &&. in the 
menor of Helden, in the county of Suffolk. This appointment ih 


Aa is good as to the court-baron, for the ſtewardſhip of a court- 


baron may be granted to a man and his heirs, it being no 257 0 
ut the 
appointment of the ſtewardſhip of the court-leet to Mr. Evans 


and his heirs is void, for it is a judicial office; and if it was to be 


granted in fee, it might deſcend to ideots, lunatics, infants, and 
temales, who would not be able to execute it. There are, indeed, 
antient offices, which are judicial ones, that have been Ig in 
Fee, and yet by cuſtom and preſcription are ſupported ; as the 
ſteveardſhip of the county of Heftmoreland was granted to the 
Earl of Thanet and his heirs, and deſcended and came into the 
hands of females. | 8 | 
But the queſtion in this court will be, Whether this appointment 


7 was obtained from Mr. Thornhill by impoſition ? And it fuffciently 
appears that it was. That Mr. Thornhill was a man eaſily impoſed 


upon is manifeſt from the tranſaction of the mortgage. It is not. 
pretended that he took notice of or read this appointment; or if he 


had, as he is a country gentleman, he might not underftand it ; and 


he might not know that this inſtrument was to give a man and his 
| : | ” piſterity 


In the Court of Chancery; | 335 


poſterity power to act as judges in his courts; and this was ſubſe- Tzozxnr 
quent to the mortgage, when Ar. Thornhill was under the de- gi 
fendant's power; and as the two Mr. Evans's did buſineſs for . 
him, it was their duty to have told him the effect of ſuch appoint- 

ment. 0 ; 


\ I THEREFORE DECREE the appointment to be delivered up to 
be cancelled. | | 


Horner againſt Bendloes (a). Caſe 124. 
In Chancery, Eafter Term, 15. Geo. 2. 1742. 


(OHAREOTTE REDMAN being poſſeſſed of fourteen tf a fel. 
hundred pounds S2zth-Sea annuities, on a treaty of mar- having 2400l. 
riage between her and Redman conveyed it to truſtees to the uſe of Hock convey it 
the huſband and wife for life; and if ſhe ſurvived her huſband, to n. ug. f 1 
herſelf for life; and whether ſhe ſurvived or not, ſhe was to have a Mes : Sn 
power to diſpoſe of two kundred pounds, the remainder to the band and ber- 
huſband, his executors and adminiſtrators. The wife ſurvived her {cif for life, with 
huſband, who had no children by her, and intermarried with the PꝰWer to diſpoſe 
defendant Bendloes ; and then ſhe and Bendloes made a deed, <_— 
whereby they and each of them aſſign and make over everything to the wite on 


' Bendles and his wife enjoyed in what manner ſoever; but there is the death of her 


no recital of the power. | 1 
he only queſtion was, Whether this two hundred pounds be- | 
longed to 5 who ſurvived Charlotte, or to the plaintiff, the 
repreſentative of Redman? 25 = 


Mx. CLARK inſiſted, that the two hundred pounds did not paſs 

by this deed, as the deed might be fully ſatisfied without it; and he 

inſiſted, and cited two caſes; the one determined by MR. 

VERNEY, the late Mas TER OF THE RoLLs, and was this: . 
having a power to diſpoſe of four hundred pounds, and being poſſeſſed 

of no other fortune, made his will, and deviſed four or five hundred 

pounds, - without taking any notice of his power ; and it was 

decreed, the will was inſutacient to paſs tne money off which he had 

a power to diſpoſe. So in the caſe of Tergan v. Savage (b), A. 

having a power to charge ſome property, real or perſonal, MR. 
CLark forgot which, with five huadred pounds to pay his debts, 

became a bankrupt ; and it was decreed by LoxD Kaxs, that the 

creditors were concerned, yet the five hundred pounds did not veſt 

in the aſſignees, as A. had not executed the power. 


But it was anſwered, and reſolved by Loxd HarDwicks, that 
the two hundred pounds paſſed by the deed; that the caſes cited 
related only to naked powers, where, to be ſure, if the power be not 
executed, the repreſentative can claim nothing; but the preſent 
power was coupled with an intereſt. And' it appears to be the 
intention of the parties, that Redman ſhall only have the remainder 


manuſcript of Mu. Frexen . 


(a) This caſe was extrafted from he (3) | 
| after 
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Hoxx?z after the two hundred pounds paid. If it had been ſaid, © the 
Tai & remainder over the two hundred pounds,“ then clearly the wife 
BexpLors. ould be entitled to it; and, confidering this property moved ori- 
. | r the wife, it would be the ſureſt thing in the world to 
decree it did not paſs. . 


Caſe 123. Smith againſt Wyatt and Others. 
| At Lincoln's-Inn-Hall, 21 Fuly, 1742. 


Potatoes are on- THIS was a bill filed by the plaintiff, as impropriator, againſt the 
ly fanall tithes, ® defendant, the Vicar of J/e/tham, for an account of the ſmall 
de the quantities fir her of that pariſh. es, 
3 they PHE cAsE was this: The 3 as well as the rectory, 
formerly belo to the monaſtery of Langthorn, in the county of 
e fer. The abbot and prior received the tithes, both ſmall and 
— great, and by way of ſtipend allowed to the vicar the yearly ſum of 
thirty-nine pounds thirteen ſhillings and fourpence. After the diſ- 
ſolution of this monaſtery, the appropriations devolved to THE 
CROWN ; and his majeſty King Charles the Fir/t, in the fifth year 
of his reign, by letters parent, granted the tithes of hay, corn, wood, 
t decimas 3 parcel. rectoriæ de Weftham to ———, 
under whom the plaintiff claims. About two years ſubſequent to 
this, a grant was made by his ſaid majeſty to the then vicar of 
Maſtbam of all the ſmall tithes belonging\to the vicarage. | 
Upon that two queſtions aroſe : | 
F1rsT, Whether by the firſt grant made the vicarial tithes paſſed 
or not ? at | | | 
SEcoNDLY, If the defendants grant be good, Whether potatoes 
are to be conſidered as ſmall tithes ? it being in proof, that no leſs 
than two or three hundred acres had been ſome years ſown with 
potatoes in that pariſh, and no tithes ever demanded for them by 
Wyatt, the vicar, or any of his predeceſſors, till a little time before | 
fling the bill. 5 | 1 | 
Mr. CLARK, as to the ff quot, inſiſted, that as the rectorial 
' tithes, together with the ones, came into the poſſeſſion of 
TRE MONASTERY, they were thereby united, and afterwards 
THE CROWN poſſeſſed them in the fame manner; and that therefore 
by the words © ef decimas gquaſcungue parcel. rectoriæ all tithes 
paſſed ; for, ſays he, there can be no tithes de jure due to the vicar, 
for ſuch muſt be either due by preſcription or endowment, neither 
of which have been proved in the preſent caſe ; and that all the 
tithes belonging to the rectory muſt include all thoſe tithes which 
THE MONASTERY had enjoyed with it, which are both great and 
As to THE SECOND QUESTION he argued, that potatoes in the 
preſent caſe are no vicarial tithes ; that tithes are denominated great 


or 
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or {mall according to their value, and that muſt ariſe from their 
quantity ; that quantity has changed a ſmall tithe into NN one, 

and vice verſa. Hops are in their nature a ſmall tithe, 

Kent, and where they are planted in great quantities, eſteemed a 


great one. Sir Simon Deggs (a) ſays, © all tithes of hops, &c. are 


« accounted inter minutas decimas, and yet in ſome caſes from 
« their quantities are great tithes.” The like is faid of 
woad (b). Six acres out of twelve thouſand were ſown with flax 
and the queſtion was, Whether it was a great tithe ? Chief 
Juſtice HOLT faid, that as it was ſown in a field it was a great 
tithe ; but afterwards the other Judges, ab/ente HoLT, deter- 
mined, that fax was in its nature a ſmall tithe (c), and that it 
was not worth their conſideration,#in the preſent caſe, whether it 
could be altered from quantity, fince there was only twenty-fix 
acres of ground ſown, and that might belong to forty different 
perſons. Peas and beans ſown in gardens are ſmall tithes; alter 
in fields (a). | 


Mx. FLoyER, en the ſame ſide, argued, that the firſt grant, of 


the fifth of Charles the Firft, of tithes of corn, hay, &c. paſſæs all 


tithes appurtenant to the advowſon or rectory, though by the 
43 · Edw. 3. pl. . if the king grant a manor with its appurte- 
nances, an advowſon appendant does not paſs ; and there are ſome 
other caſes where things will not paſs in grants under the deſcrip- 
tion of appurtenances : yet he ſaid this differs from the preſent 
caſe; and cited Plotoden, the Caſe of Mincs, where it is ſaid, 
that though the particular ſpecies is not mentioned in the grant, 
yet the mine paſſes. 


As to THE SECOND QUESTION, he cited the caſe of Alſen 9. 
Nicholas, where it is ſaid, that peas ſowed in rows and weeded 
by the hand are ſmall tithes, but if ſown ſparſim in fields they are' 


gr eat Ones. 


Tut ATTORNEY-GENERAL for the defendant argued, that the 
rectory and vicarage of Veſiham, before it became part of the 
monaitery of Langtborn, was a rectory and vicarage endowed ; 
and though there is no endowment produced, yet there has been 
an immemorial uſage and a continual payment of the ſtipend to 
the vicars. When the advowſon, at the diſſolution of Tas 
MONASTERY, became in THE CROWN, his then majeſty made 
ſeveral grants, for the terms of twenty-one years, of the vicarial as 
| well as rectorial tithes ; and on the eleventh of June, in the 
_ fourteenth year of Charles the Fir/t, a leaſe was ſurrendered by one 

of the tenants of the crown, and a grant was thereupon made to the 


(a) Degges Parſon's Counſellor, 197. 263. Skin. 34. 356. 3. Salk. 349. 
(5) Udal v. Tindall, Cro. Car. 28. 12. Mod. 41. | 
(c) Wharton v. Liſle, 2, Lev. 365. (d) 4. Mod. 184. 
4 Mod. 133. Comb. 201. 209. Carth. | ; 


Vol. IX. 8 2 vicar. 
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vicar : fince which time, the ſtipend has never been paid, but 
the vicar has enjoyed all vicarial tithes, excepting potatoes, and 
never received that tithe till now. The vicar is not only intitled 
by his grant to ſmall tithes, but by uſage ; and now the queſtion 
is, What are ſmall tithes * Biſhop Gibſon ſays in his Codex, that 

corn, grain, hay, and wood, are great tithes. I atſan ſays, that 


s tithes have been generally diſtinguiſhed by their nature, and 


« not by their quantity; and therefore corn, grain, and hay, be- 


% cauſe by their nature they are gathered in large quantities, are 


ce called great tithes.” Such things as uſually grow in gardens, 
by their nature are uſually gathered in ſmall quantities; and from 
hence comes that fixed denomination, which is not to be varied from 

uantity or place, of tithes growing in gardens and fields, 
In the caſe of the Ficar of Fulham v. the Biſhop of London and 
Others (a), a bill was brought for potatoes, carrots, beans, peas, 
&c. ; the defendant inſiſted, that theſe tithes being in fields, &c, 


were not ſmall tithes ; and the Court determined, that they were 


_ ſmall tithes, excepting ſuch which grew upon the glebe land. 


And the winter crops of turnips, Trinity Term, 12. Gee. 2. 
Fillis v. Paine and Underhill (b), took from Chief Baran 
Comyns's notes. It is true, ſome opinions have been, that the 
diſtinction of tithes ariſes not from the nature of the things tithe- 
able, but from the quantity. But in /Fhartn v. Lifie (c), the 
Bench cf Juftices being of a contrary opinion, and differing from 
HoLT, Chief Juſtice, he afterwards ſo far yielded to it as to be abfent 


when judgment was given, which he never would have been had 


be continued of a different opinion. There the Juſtices held, that 
quantity made no difference; and this, ſays Comyns, ſeems to 
be the moſt reaſonable opinion, becauſe the quantity being unde- 


terminate, it would create great controverſy what ſhould be great 


and what ſmall. | | | | | 
MR. Murray read a note of Baron PRice's, that hops had 


been determined to be a {mall tithe. Owen, 74. 


HARDWICKE, Lord Chancellor. If there had been no vicarage, 
all tithes had been granted; but in this caſe there was one endowed, 
by which the vicarial were ſeparate from the rectorial tithes ; and 
therefore the grant made to the plaintiff does not paſs all tithes. 
The abbot, &c. were the appropriate rectors and vicars, for a 


vicarage may be appropriate to a monaſtery as well as a rectory, 


Cre. Fac. 516.3 and compoſition was made between them and 
the vicars for a yearly penſion in recompence of tithes belonging 
to the vicarage; and ſuch compoſitions were very frequent before 
the reſtraining ſtatutes. When it came into the poſſeſſion of THE 
CROWN, there were leaſes made of the vicarial tithes ; which 
ſhews it was a diſtin eſtate, and ſeparate from the rectorial; ſo 


that you need not ſpeak farther to that point. 


(a) In the exchequer, Hilary Term (e) 3. Lev. 365. 4. Mod. 183. Comb. 
7086. | 35 201. 209. Carth. 263. Skin. 341. 356- 
%% Comy. Rep. 633. Bunb. 344. 3 Salk. 349, 12. Mod. 41. Mz 

| 8 R. 
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Ma. Cgurz. This tithe is to be determined by its nature or 


quantity. It is in its nature a ſmall tithe ; and if quantity might 
make it otherwiſe, that may differ each year, and fo be a perpetual 
occaſion of controverſy. If corn was to be ſown in a garden, it 
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would, notwithſtanding, be a great tithe; ſo that place cannot 


alter the nature of the tithe. Peas and beans planted in great 
quantities are conſidered as grain; when in gardens or ſmall 
quantities, they are in the nature of herbs; the caſe of Bedingfield 


v. Freate (a). : | 


Mx. Brown. Tithes are ſmall. or great according to their 
nature (5). . The nature, and not the value, makes the tithe. 
Saffron is ſaid to be a ſmall tithe, though of greater value than the 
corn in the ſame pariſh. Clover, as it partakes of the nature of 
hay, is great tithe ; if it grow for ſeed, it is ſmall tithe; and 


therefore it does not take its ſpecies from place. Turnips are 
ſown in very great quantities and in fields, and yet they are a ſmall. 


tithe, | | | 

Ma. BROwNIxG argued ab inconvenienti, that tithes muſt be 
in their nature ſmall or great, and not to be varied by quantity and 
place, | 


Ms. MurRar read a note of CHIEF BARON Comvns's, in 
which it was ſaid, that where tithe is in its nature ſmall tithe, it 


cannot be altered by the place of planting. Vetches „ 


if not green, are ſmall tithes; aliter great ones. 


Haxpwickk, Lerd Chancellor. I am of opinion, that potatoes 
are in their nature ſmall tithes, and that they are not altered by 
quantity or place. The original diſtinction was from quantity, 
and the denomination ſtill remains, and cannot be varied; as wood 
and corn, &c. were called great titnes, becauſe there were great 
quantities; and ſo vice verſa, When new things were introduced, 
it was conſidered what ſpecies of tith:they were moſt analogous to, 
and ſo were determined to be great or ſmall tithes. In the caſe of 
Udall v. Tindall, in Hutton's Reports (c), the point was not deter- 
mined, but incidentally ſaid. In the caſe of Jharton v. Life the 
queſtion was, Whether flax was great or ſmall tithe ? And it 
ems to me, that HoLT, Chief Fuſtice, had acq iieſced with the 
threeother Judges in their opinion, for if he had not the three other 
Judges would ſcarcely have given their judgment in hisabſence, and 


contrary to his opinion upon the firſt hearing. As to the diſtinction 


ol tithes growing in fields and gardens, that would be inconvenient, 
for about Londen a great part of the land is taken into gardens; 
and it would be extraordinary, that peas, &c. ſown in ten acres of 
land called garden ſhould make it ſmall tithe, and that fiveacres in 
a field ſhould make it a large tithe. In Linton's Caſe, garden peas 


(e) Moor, gog. Goldſb. 149. Cro. 8153. 2. Roll. Rep. 97. 127. Palmer. 


liz. 467. Rep. 173. 219. Watſon, 4392. 
() Hutton, 77. S. C. Ero. Car. 28. 


(3) See Ward v. Britton, Cro. Jac, 
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Sura were planted in a field, and ſown in rows, and they were held ſmall 
. tithes. If the rule was from quantity, it would produce great 
ANd OTA EAS. Uncertainty, for things may vary by the extent of the cultivation of 
| them ; and what part of the pariſh ſown muſt turn the ſmall tithes 
into great, or vice verſa the great tithes into ſmall, would be 
uncertain. In a pariſh chiefly grazed, and very little corn ſown, 
why, by that reaſoning, would not the corn be turned to a ſmall 
tithe ? It may be ſaid, that changing their manner of cultivation 
may reduce rectories or vicarages to little or no value; and it may 
be ſo, for tithes are a changeable, tranſitory, and fluctuating inhe- 
ritance, and in their nature uncertain; and it is a contingency that 
attends all things of that nature; and that a purchaſor muſt conſi- 
der, and whether the land is likely to vary-in its product or not, 
Admitring the plaintiff would have made potatoes a great tithe for 
the quantity of them, he ſhould have ſhewn what proportion the. 
ground ſown bears to the reſt of the land in the pariſh, 


The bill was diſmiſſed. | 


Clark againſt Peryam (a). 
In Chancery, Trinity Term, 15. & 16. Geo. 2. 


Caſe 124. 


If a bill to ſet a- THE QUESTION upon a rehearing of this cauſe was, Whether 2 


fide an annuity plaintiff who comes to be relieved againſt an annuity pro turpi 
Pro t 622% cauſa (5), and charges for that purpoſe in the bill generally, that 


e Re the annuitant Ars. Clarke, before Mr. Peryæm's, the grantor's, 
tant was a lewd being criminally acquainted with her, was a lewd and infamous 


and infamous woman, can examine to a particular fact, as that Ar. Abingdon lay 
Woman, the with her before Mr. Peryam? and, Whether ſuch particular facts 


Plaintift may ex- muſt not be charged expreſsly in the bill, that the party may have 


amine to parti- ; : 
cular ad or an opportunity to controvert ſuch charges, and thereby have proper 


lewdneſs and notice, from the framing the bill, to defend herſelf? 


OO MX. CLARKE argued, that if a party might examine particularly 

S. C. 2. Atk. to ſuch general allegations in a bill, no character could ever be ſafe, 

oo and the party charged with lewdneſs would have no opportunity of 
defending herſelf, or of examining witneſſes to contradict fuch 
particular facts; that upon general charges againſt characters they 
ought to examine generally, as that ſhe was a lewd infamous wo- 
man, and not give in evidence ſpecial ſtories of lewdneſs, unleſs 
they had been ſtated in the bill ; that in the courts of law, if you 
arc willing to take away the credibility of a witneſs before a jury, 


(a) This caſe was tranſcribed from the Annandale v. Harris, 2. Peer. Wms. 432. - 
manuſcript of Mz. Sal r. MSS. Lady Cox's Caſe, 3. Peer. Wms. 339. 

(5) See Whaley v. Norton, 1. Vern. Robinſon . Gee, 1. Vezey, 254. 
483. Mathew v. Hanbury, 2z. Vern. Prieſt v. Parrott, 2. Vezey, 160. 
187. Bainham . Manning, 2. Vern. Walker . Perkins, 3. Burr. 1568. 
242, Spencer v. Hayward, Prec. Chan. Hill v. Spencer, Amb. 641. Ex parte 
114. Cray v Rooke, Caſes T. T. 153. Cottercll, Cowp. 742. STE 

EF. | | you 
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you cannot charge the witneſs with particular acts of diſ- 


honeſty, becauſe he has no opportunity to contradict them, 

and it would be a furpriſe upon him ; and therefore you are 

only to ſpeak in general, that he is a man of bad reputation, &c. 

without going into inſtances upon which you found your belief 
of ſuch witneſs's diſhoneſty, bad reputation, &c. In the caſe of 
Lord and Lady Donerail:, 1735-6, Lady Doneraile brought her bill 

to have the benefit of a deed whereby three hundred pounds a-year 

had been given to her for pin-money. Lord Doneraile, the defendant, 

put her upon the proof of the execution, and added, if the deed was 

executed it was an impoſition upon him, and obtained fraudulently; 

and further, that the plaintiff's behaviour in the point of duty and 

virtue to him was ſuch as did not entitle her to relief in equity; 
that bill was framed like the preſent. Lord Doneraile, upon this 
general charge, examined ſeveral witneſſes, who proved a criminal 

converſation, eſpecially with one Mr. Barry. Theſe depoſitions 

were read in Ireland, and thereupon the bill diſmifſed ; but as no 
fact in relation to her unchaſtity was put in iſſue, whereby ſhe had 

no opportunity to defend herſelf, ſhe appealed to the lords here ; 

and the depoſitions upon which the decree was founded in Ireland 
were refuſed'to be read here, and the decree in Ireland reverſed ; 

and as far as one can conjecture, the opinion of THE Loks was, 

that particular facts were compriſed in'the depoſition which Lady 

Doneraile had no opportunity to object or to defend herſelf againſt. 

And this caſe was never impeached as to its authority, and is very 

like the preſent one. ; 


Ma. MyRRaAy argued on the fame fide, that the caſe of Lord 


and Lady Doneraile was cited by MR. CLARKE from the printed- 


caſes, which are falſe ; and as he himſelf was Counſel in that cauſe 


in the houſe of peers here, he cited it from the pleadings themſelves 


thus : That Lady Doneraile charges by her bill for pin-money, that 
after her marriage to his Lordſhip ſhe always behaved herſelf with 
the utmoſt duty, tenderneſs, and affection to her lord; in the anſwer, 
Lord Doneraile denies, & that ſhe behayed herſelf with duty and 


« tenderneſs to him as became a virtuous woman, much leſs his 


« wife.” Upon this general charge, what might the party give 
in evidence? Why, that ſhe did not behave as a dutiful wife or a 
virtuous woman. And this ſort of evidence was admitted in 
Ireland. Upon appeal it was fully debated in the Houſe of Lords 
here, and the evidence was refuſed, becauſe characters would be 


very precarious, and in great danger, if ſuch particular ſtories were 


to be given in evidence upon general allegations only, and it would 
be impoſſible to make any defence againſt them, That the party 
might have expreſſed particular inſtances of lewdneſs in the bill, 
and it would have been. expunged by the Maſter, becauſe they are 
relevant to the caſe, and are the very facts upon which the party 
founds his equity; as in Chapman v. Bliſſet, in LoRd TALBOT's 
time (a), That in indictments, the fact muſt be ſtated circum- 
ſtantially, that the party may have the beſt opportunity of defending 


(a) Caſes Temp. Talb. 145. 2. Eq. Abr. 341. 503. 
Z 3 hiraſelf ; 
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himſelf; and an indictment for murder generally is bad, and you 
cannot give the particular tranſaction of the murder in evidence 
upon that general charge. That in an indictment for barratry, the 


charge, indeed, is general, becauſe barratry is a compound offence, 


and made up of many facts; but there the priſoner has an equiva- 
lent 3 to particular deſcriptions in other indictments, for 


he has articles delivered to him before his trial which contain all 


the facts that are to be given in evidence againſt him, and thereby 
he has an opportunity to defend himſelf. | 


Mx. ATTORNEY-GENERAL in ſupport of the evidence ſajd, 
that the caſe of Lord and Lady Doneraile was truly ſtated, but the 
reaſon of reverſing the Ir n decree, and refuting the evidence of 
particular acts of lewdneſs, was, becauſe the word © virtue“ did 
not ſufficiently put her chaſtity in iſſue, for that word is an undeter- 
minate one, and women have many other virtues beſides chaſtity ; 
and that upon ſuch a general charge Lady Doneraile was not 
obliged to underſtand it as any impeachment of her chaſtity 
though it was urged, that virtue, applied to married women, muſt 
mean chaſtity; that none of the Counſel for Lady Doneraile would 


% 


| have thought the evidence improper, if the bill had charged her 


with lewdneſs or adultery expreſsly, The caſe of Sydney v. 
Sydney (a), heard firſt at THE. RoLLs, and afterwards before 
Lorp Targor, upon an appeal, where the decree of THE 
MasTER OF THE ROLLs was affirmed, was thus: Mrs. Syd- 
rey brought a bill againſt her huſband to have the benefit of ſome 
marriage-articles in relation to falling timber. Ar. Sydney inſiſted, 
by his anſwer, that ſhe ought not to have what ſhe prayed, becauſe 
of her miſbehaviour and miſconduct towards him as a wife; 
and upon this charge, Mr. Sydney gave in evidence acts of unchaſ- 


tity with two or three perſons, particularly the being tumbled down 


a Melſb mountain and kiſſed, & c. And the Counſel for Mr. Sydney, 
in order to have this evidence read, argued, that the words in the 
bill were a ſufficient impeachment of rs. Sydney's chaſtity, and 
put her adultery in iſſue. Tee MASTER oF THE RoLLs, after 


great conſideration, was of another opinion, and refuſed the evi- 


dence to be read. Upon this there was an appeal to Loxp 
TarBoT, who was of opinion, the words were too general to put 
Ars. Sydney's chaſtity in iſſue ; but it was never doubted, that if it 
had been ſuficiently put in ifjue, but that ſuch evidence might 
have been read. MR. ATTORNEY faid, he cited this from his 
memory only, and was not ſure whether he ſtated the very words 
of the bill. 5 


That caſe is not like that of a ſuit in the ſpiritual court for a 
divorce à menſd et thoro; for there particular inſtances mutt be 
inſerted in the pleadings. - If a perſon bring a bill to ſet aſide a 
deed for fraud generally, the plaintiff may give in evidence parti- 
cular acts of fraud, without charging them ſpecially in the bill. 


a) 3. Peer. Wms. 269. 2. Eq. Abr. 29. 728. 
( i e e The 
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The caſe of indictments is very foreign, being for criminal proſe- 
cutions, where the party is to have all advantages, he being in 
danger of his life or ſome bodily puniſhment. At common law, a 

man may plead that he is ſeiſed in fee general, and yet may give 


any deeds in evidence to prove ſuch ſeiſin, without enumerating 


ſuch deeds, and may carry his title through ſeveral deſcents; and 
the other ſide has no notice of this before the trial; and he may 
object, that if he had had notice he might have gone into evidence 
againſt it, | | | 
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Upon this re-hearing, THE CouRT thought the objection to be 
a point worth conſidering of, and accordingly the cauſe was ordered 


to ftand over; and at the Seals of Lincoln's Inn Hall after Trinity 
Term, 27th Fuly 1742, his Loreſhip delivered his opinion. 


 HarDpwicke, Lord Chancellor. This evidence ought to be 
read, and it was properly done fo upon the original hearing. The 
. objection which was made againit it was, that the particular fact 
of lewdneſs to which the witneſſes depoſe, was not ſufficiently put 
in iſſue by the pleadings. In order to conſider this queſtion, it 
will be neceſlary to fee, what it is that is put in iſſue by the plead- 
ings, what it is that the witneſſes are examined to, and what is 
the nature of the preſent ſuit. With regard to the nature of the 
ſuit, this is a biil which is brought by the plaintiff to have a 
ſatisfaction for a bond whereby Hr. Peryam agreed to pay the 
plaintiff an annuity of ſixty pounds for the life of the annuitant, not 
to commence however till Hr. Perzam's deceaſe. And the bill 
is brought in order to have a ſatisfagtion for this bond out of his 
perſonal aſſets. There is a croſs-bill brought by the defendant, 


whereby it is prayed, that this bond may be delivered up, the con- 


fideration thereof being a turpis cauſa, for that Ars. Clarfe, the 
plaintiff to the original bill, was a woman ofa led life and conver- 
ſation, and that therefore this is ſuch a bond as ought to be 
relieved againſt, The manner in which this lewdneſs is charged 
in the croſs-bi!l is, that Anne Clarke was a lewd woman, and ef 
an infamous character, before Zachariah Peryam became acquainted 
with her. And it is inſiſted on by the plaintiff in the original bill, 
that under this general allegation the plaintiff in the croſs- bill is 
not entitled to examine to anything but to the general character «cf 
Anne Clarke concerning lewdneſs. "The foundation of this objec- 
tion is, that it is impoſſible for a perſon to be prepared to anſwer 
particular facts until they were ſpecified in the pleadings, And 
the Counſel for the plaintiff haye likened the preſent caſe to the 
general rules of law concerning examinations to the characters of 
witneſſes or to the characters of parties. It has been ſaid, that a 
general character indeed, both of witneſſes and parties, perſons may 
be ſuppoſed to be able to ſupport, though nothing is hinted at in the 
pleadings, even in a general manner, againſt them; but that particu- 
lar facts they cannot be ſuppoſed to be able to —_ an anſwer to, 
unleſs thoſe very facts are expreſsly enumerated in the pleadings 
But notwichſtanding this objection, I Au oF OpINIQN, in the 

es preſent 


344 In the Court of Chancery. 


Craxzx preſent caſe, that the plaintiff in the croſs-cauſe was well entitled to 
_— examine to the particular acts of lewdneſs committed by Anne 
Clarke. And in order to determine this point, I ſhall conſider the 
authorities upon this ſubject, and then endeavour to ſhew how the 
are ſupported oy, the reaſon of the thing. The firſt caſe of this 
nature 1s in 1. Fern. 483. There the words of the Book are, 
« The MASTER OF THE RoLLs ſaid, that there would be a dif- 
te ference in thęſe caſes betweena contract executed and executory; 
te and that this Court would extend relief as to things executory, 
« which if done it may be might ſtand ; but as that caſe was, he 
ce ſaw no ground to relieve the plaintiff,” nothing appearing to him 
but that it was a free and voluntary gift, without anything of a 
turpis contradtus; and in caſe it had been fo, we know that Adam 
was puniſhed, though tempted by Eve, becauſe he would be 
tempted. That if it had been charged in the bill, thar the 
aefendant was a common ftrumpet, and commonly dealt aud practiſed 
after that ſort, and uſed to draw in young gentlemen; in ſuch caſe he 
thought it reaſonable to relieve; and the plaintiffs had in that cauſe 
proved as much; but the defendant's Counſel oppoſed the reading 
to that matter, by reaſon it was not charged in the bill, nor in iſſue 
in the cauſe ; fo they prayed liberty to amend their bill, and to 
charge that ſpecial matter, paying the coſts of that day, and of thg 
depoſitions taken in the cauſe. By this caſe it plainly appears, that 
the apprehenſion of the Court and the Counſel there was, that if the 
lewcneſs of a plaiatiff is put in iſſue in the pleadings, evidence may 
be given of particular acts of leweneſs; for all that was inſiſted on 
there was, that the Jewaneſs of the plaintiff was not put in iſſue. 
The next caſe which is proper to be mentioned is that of Atkins 
v. Farr (a), deterinined in this court the twenty eighth of Febru- 
aay 1738: There the charge in the bill was ſomething to the ſame 
effect as in the croſs-bill in the preſent caſe ; and notwithſtandin 
the bill was in that general manner, evidence was given of lpecid 
acts of lewdneſs with different perſons ; and no objection was made 
to the reading that evidence: and to the like purpoſe is the caſe of 
 R:linſen v. Cox, determined in this court the thirteenth of July 
$ey =. Sid- 1741 0). Another cafe cited at the Bar was that of Sydney v. 
ne v. at tie Rolls, Fo lucy, That caſe came firſt of all to be heard at the Rolls, 
* before SIR JosEPH JE&SYLL in 1727, who took time to conſider 
of it, but by means of ſome accident or other did not give judgment 
in it till 17 32. That was a bill brought by 47rs. Syazey againſt her 
huſband, the preſent Earl of Leicgſter, in order to have an agree- 
ment carried into execution which he had entered into with her. 
In bar of this relief, there were two things which the defendant 
inſiſted on in his anſwer. The one of thoſe was, that the plaintiff 
had not offered by her bill to perform her part of the articles; and 
the other, that ſhe had much miſbehaved herjelf, and that be was 
forced to leave her. The defendant entered into proof, aud produced 
evidence that ihe had been guilty of adultery. On the hearing of 
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that cauſe, an objection was made, that the evidence ought not to 
be read. His HoxouR took time to conſider of it; and on the 
twenty-ſeventh of February 1732 he delivered his opinion. With 
regard to the firſt part of the defence which was made by the 
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anſwer, he laid that out of the caſe, for his opinion was, that the 
Court might take care that ſne ſhould perform her part of the 


agreement as well as that he ſhould perform his. But as to 
the other defence his opinion was, that the evidence ought not 
to be read; and the reaſon which he gave for jc was, that the 
anſwer had not put the charge of adultery in iſſue; for ;hough 
it was ſworn by the anſwer, that the plaintiff had miſbehaved her- 
ſelf, and that the defendant was forced to leave her, yet His 
Honour ſaid, ſhe might miſbehave herſelf in various ways without 
being guilty of adultery. This opinion of THE ROLLS was un- 
doubtedly a right one; for certainly the charge of Jewdneſsmuſt be 
alledged in a general manner in order to let in evidence of this ſort. 


The principal authority which has been relied on by the plaintiff Lerd and Lady 
in the preſent caſe is that of Lord and Lady Doneraile. That wag Poncrale, 


a cauſe in the court of chancery in ſrelund ; and from the decree 
there an appeal was had to the Houſe of Lords here in 1735. 
That was a bill brought by Lady Doneraile againſt Lord Doneraile, 
who as her huſband; and one allegation in the bill was, that ſhe had 
all along behaved herſelf with duty, tenderneſs, and affection, towards 
her lord. To this bill the defendant put in his anſwer, and thereby, 
among other things, inſiſted, that ſhe had not behaved herſelf with 


Houſe of Lords, 
1735 


that duty, tenderneſs, and affettion, as became a virtuous woman, much) 


e bis wife, After putting in this anſwer, the defendant examined 
his witneſſes, and proved, that ſhe had been guilty of a criminal 
converſation with Barry. That cauſe came on to be heard in the 
court of chancery in Jreland, where this evidence was allowed to- 
be read. From that decree an appeal was brought to the Houſe 
of Feers here, where an objection was made, that that evidence 
ought not to be read; and the Houſe was of opinion it ought not. 
I was not preſent in the Houſe of Lords when they gave their 
opinion; but from what appears by the printed caſe, there was 
ſomething to diſtinguiſh that caſe from the preſent one. For there 
it was alledged, that in the caſe of Lord Doneraile there was not 
even a general charge of adultery or incontinency in Lady 
Doneraile, the plaintiff, For there may be many other inſtances 
wherein a wife may be guilty of the want of virtue towards her huſ- 
band without the act of unchaſtity; which circumſtance diſtin- 
guiſhes that caſe from the preſent one, for here the general charge of 
lewdneſs is expreſsly alledged. This is as much as neceſſary to be 
obſerved with regard to the authorities and precedents of the Court; 
and it appears thereby, that it has been the uniform ſenſe of the 
Court, that it is ſaffcient to make a general allegation of lewdneſs 
in order to let in particular proofs of it; and if the contrary was 


neceſſary, it would be a means of having ſuch facts inſerted in bills 


and anſwers as would tend to great indecency. 


I ſhall, 
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I ſhall, in the next place, conſider how theſe caſes are ſupported 
by the reaſon of the thing. And as to that, it ſeems in itſelf to be 
a thing that ĩs reaſonable, that upon ſuch a general charge the party 
ſhould be allowed to give evidence of particular acts of lewdneſs, 


By the ordinary rule of law, a proſecutor is not allowed to give 


evidence in ſupport of the characters of his witneſſes, unleſs the 
other ſide produces ſome evidence in order to impeach their cha- 
raters. If indeed the defendant do give ſuch evidence, that is 
conſidered as a challenge to the proſecutor to ſupport their charac- 
ters. But theſe rules concerning evidence to the characters of 
witneſſes or parties hold only in thoſe cafes where the queſtion 
concerning the character comes in collaterally from the evidence, 
and does not arife from the face of the pleadings ; and where that 


is the caſe, there ſeems to be a very good reaſon why the Court 


- ſhould de cautious in — of evidence which is relative to cha. 


rafter. But where the queſtion concerning character does not 
ariſe collaterally from the evidence, but is pointed out by the plead- 
ings, the objection of ſurprize in a great meaſure ceaſes. A caſe 
has been put at the Bar of an indictment of barratry foundagainſt 
an attorney. It has been ſaid, that the method in that caſe is not 
to deſcribe the particular acts which conſtitute the barratry in the 
indictment, but that inſtead thereof the proſecutor gives in articles 
to the defendant, containing the particular acts of barratry which 


he intends to give evidence of; and from thence an argument has 


been drawn, that upon ſuch a general charge as is in the preſent 
caſe, the party ought not to be admitted to give in evidence thoſe 
particular facts which ſhe has done: and it is indeed true, that that 
is the rule relating to the indictments of barratry ; but that is a 
ſingular cafe ; and the foundation of it ſeems to be, that it is often 
pretty nice to diſtinguiſh what amounts to the barratry and what 
does not; and therefore, that the parties may be better prepared 
in order to ſhew what they did does not amount to it, articles of 
this ſort are to be delivered. But that caſe is not like the preſent 
one; and that which ſhews that the reaſon of theſe articles ariſes 
from the particular nature of barratry i% that in other indictments 
which are equally general, articles of this fort are not neceſſary to 
be given: as in indictments for keeping a common bawdy-houſe, 
the charge is as general as that of barratry, and yet there articles of 
dare not required, and yet the proſecutor is allowed to give 
in evidence particular facts of perſons reſorting to the houſe” for 
ſuch lewd purpoſes. So where an iſſue is tried relating to a per- 
ſon's being nen campos, the party is not confined to give general 
evidence of the other's inſanity, but he may give particular acts 
of it in evidence. And the like rule holds where an iſſue is directed 
concerning another's being of a weak underſtanding; and the ſame 
of drunkenneſs. Theſe things ſhew, that there is ſuch a diſtinction 
which has been mentioned, viz. that where the charge is put in 
ifue, though in a gencral manner, particular facts may be given in 
evidence, in order to{-pport it; but where the matter comes in only 
collateraily from the evidence, it cannot. For theie reaſons I AM 
f | OF 


— 


One. 
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oF OPINION, that the evidence in the preſent caſe ought to be read, Can 


and the decree affirmed.  aginſe 
PzxvyaAn, 
Fall againſt Carter (a). Caſe 125. 
Chancery, Lincoln's Inn Hall, Seals after Trinity Term, | 
15. & 16. Geo. 2. | 


RY 5 WILL made in the year 1687, an eſtate was limited to In what ' caſes 
Thomas Carter, ſon of the teſtator (and father of three ladies daughters ' por. 
who were three parties to this ſuit), for life ; remainder to truſtees —_ may bg 
to preſerve, &c.; remainder to his firſt and other ſons in tall ; 2 
remainder to truſtees for one hundred years; remainder to the S. C. 2. Atk. 
teſtator's other ſon Cornelius in like manner; with a remainder to 35+ 

truſtees for two hundred years. The teſtator declared the truſt of 

the one hundred years term to be, © that if there was no iſſue male 

c of Thomas, and he left daughters, the truſtees were, out of the 

« rents and profits, or by mortgage, to levy and pay to the daughters 

cc one hundred pounds a-piece at the age of eighteen or marriage; 

c and moreover pay ſix pounds a- year a-piece for their mainte- 

« nance till the ſaid portions beca® 2ayable;” and declared in the 

ſame manner as to the other term of two hundred years. After 

the limitation to Cornelius, then there is a proviſo containing a 


power for theſe ſons to make jointures. . 
Thomas made a jointure on a wife, and died without iſſue male» . 
but left three daughters, and a widow his joĩntreſs. 


The queſtion was, Whether theſe portions are now raifable, the 
daughters having long fince attained eighteen and been married ? 


HARD wIcEKE, Lord Chancellor, It was ſaid, FIRST, that theſe 2. Vern. 458 
portions cannot be raiſed ſo as to prejudice the wife's jointure. I x. Pace. Wks. 
allow that, but her jointure will nut be hurt by its being antecedent 448. 707. 
to it. If the will had limited it to the fon, and to ſuch wife as he Amb. 335. 
ſhould marry for her jointure, there would be no pretence then * Peer. Wms. 
that this term of one hundred years could affect it, for that would ?? 3 F 
be to make a ſubſequent eſtate to affect and run over a precedent 3. Atk. = 
If that be ſo, it is the fame thing when done by way of 3. Bro. C. C. 
power; for as the ſon here had a power to make a jointure to 267. 437. 
take effect immediately on his death, and has executed it, it is juſt 
the ſame as if it had been done by the will, for it has relation to 
that, and ſo is precedent to the truſtees eſtate for one hundred 


years. ; | 


The next queſtion is, Whether theſe portions are raiſable out 
of this re verſionary term? or, Whether they ſhall wait till that 
comes into poſſefucn? And I AM oF OPINION, that they are 


e This caſe waz takten f:om the manuſcript celection of caſes belonging 
© ig. Fuscas. M35. | 
raiſable, 
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raiſable, and ought to be raiſed, out of this reverſionary term; for 
this caſe is plainly diſtinguiſhable from thoſe where the Court has 
refuſed to raiſe portions out of reverſionary terms (a). Here it is 
no more than this: Here is an eſtate in jointure to the widow, 
and a term of one hundred years, which will take effect in poſſeſſon 
when ſhe dies, for the other contingencies have happened; and it 
is to raiſe one hundred pounds a- piece to the daughters at eightcen 
or marriage; and they have attained to eighteen, and are married. 
In the caſe of Corbett v. Maidwell(b), LoRD Cow ER went upon 


the particular wording of the ſettlement, that the daughters who 


were to receive portions were to be unmarried or unprovided for 
at the father's death, and the father was then living; ſo my Loxy 


 CowPER's determination was right, for all the contingencies had 


not happened. In the caſe of Butler v. Duncombe (c) the truſt was 
exprels to raiſe portions aſter the commencement of the term; and 
therefore my Lord MACCLESFIELD held, they were not to be raiſed 


in the life of the jointreſs. The caſe principally relied on is 


Brome v. Berkley (d), where there was a power to raiſe portions 
for daughters at twenty-one or marriage, by and out of the rents 
and profits, as by mortgage or ſale, as the truſtees ſhould think fit; 
and in the mean time, and un: the ſaid portions ſhall become pay- 
able, to raiſe one hundred pounds a-year for maintenance; 
the portivns could not be raifed in the life- time of the jointreſs, 
becauſe till her death the truſtees could not make uſe of their elec- 
tion in what manner to raiſe it; and the maintenance being to 
precede the payment of the portions, neither of them could be raiſed 
till the eſtate in the truſtees took effect in poſſeſſion; but apply 
that to this caſe, and they are not at all alike. Mrs. Brome was 
not entitled to have any maintenance till the truſtees eſtate came 


into poſſeſſion; and io it could not only not be raiſed, but could not 


incur till the eſtate tcok effect in poſſeſſion; but here it is different, 


for in thts caſe the maintenance is a charge upon the eſtate. 


The truſtees are to raiſe the portions of one hundred pounds, and 
moreover pay fix pounds a-year for maintenance til] the portions 
become payable. So that this maintenance is due, and is not to be 
poſtponed till the term comes into poſſeſſion, or till any particular 
time. | | 


J know no caſe where it is determined, that a term either in 
poſſeſſion oi reverſion has been ſold, but yet it will run on, and be 
a charge upon the eitzte. So this caſe is different from Brome v. 
Berkley, for there no maintenance could incur; here it does, and 
is payable till the portions become payable. Then there is an 
objection againſt railing theſe portions by ſale or mortgage of the 
reverſionary term; for it is faid, that it niult be ſold to very great 


(a) See Stanley v. Stanley, r. Ak. (c) 1. Eq. Abr. 339. 2. Vern. 760. 
8430. N | 10. Mod. 433. 1. Peer. Wms. 448. 
(5) 1. Eg. Abr. 337. - Salk. 159. (4) Eq. Caf. Abr. 340. 2 Peer. 
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diſadvantage, or if it be mortgaged that intereſt will run on; 
but there is the ſame inconvenience if it remains unſold, or be not 
mortgaged, for the maintenance or intereſt of the portions will 


{till be running on. | | 
Another thing is ſaid, that by thoſe words © out of the rents 


« and profits, or by mortgage,” election is given to truſtees, and. 


they may do it either way. | believe this argument was relied on 
in Brome v. Berkley, but it did not turn upon that in the preſent caſe. 
[ am not 1 that the portions are not raiſable by ſale; « rents 
and pro 

of rents and profits is a deviſe of the lands (a). But if they be 
raiſable either by ſale or mortgage, yet it is ſaid that intereſt ought 
not to be paid from the time the portions became payable. The 
proviſo is, that if the remainder-man or reverſioner pay the por- 
tions, the term is to ceaſe ; and from thence it is inferred, that the 
reverſioner, Eaſtcourt Carter, may redeem the eſtate, and exone- 


ts,” if it went no further, would include, for a deviſe. 
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rate by the payment of the principal ſum only. But I am of 
opinion he cannot without payment of both principal and intereſt; 


for as it was the teſtator's intention that they ſhould have mainte- 
nance till the portions became payable, he alſo intended they ſhould 


have intereſt for their portions from the time they became pay- 


able (5). In the caſe of Lord and Lady Kilmorry, in Lomp. 


HarcouRT's time (c), intereſt was allowed for portions, though 


not mentioned; and in £velyny. Evelya (d) this caſe was cited and 


allowed. 


THEREFORE I AM OF OPINION, that theſe ſeveral ſums muſt. 


be raiſed out of the eftate, with intereſt from the time they 
became payable. And accordingly HE DECREED the maintenance 
af the daughters at fix pounds a-year a- piece till eighteen or 
marriage, to be paid to the mother, who had maintained them ; 
and that the maintenance and the portion, with intereſt, from the 
daughters .ages of eighteen or marriage, be raiſed by mortgage or 
fale of the one hundred years term, as ſhall be moſt for the benefit 
of the eſtate, and be paid to them reſpectively, or their huſbands or 
repreſentatives ;z and the truſtees have cofts out of the eſtate, 
and all the reſt no coſts, except the ſubſequent coſts of raiſing theſe 
ſums, and thoſe to be raiſed out of the eitate, 


(a) See Okenden wv. Okenden, 1. Atk. (e) 2. Salk. 533. 
| 5 (d) 2. Peer. Wms. 591. 


550. 
5) See 1. Atk. 548. 


he Charitable Corporation againft Sir Robert Sutton 


and about Fifty Others. 
Lincoln's-Inn-Hall, 13th Auguſt 1742. | 
PARDVWICKE, Lord Chancellor, after having taken agreatdeal 


of time to conſider this cate, delivered the following refolution: 


Caſe 126. 


Bin to be relicv- 
ed againſt com- 


Fhis was a bill brought by the. Charitable Corporation againſt the Nettes men for | 
defendants, being fifty in number; ſome cf them as they were com- dreach of truſt. 
| mittee- men S. C. 2. Atk. 


28. 
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mĩttee · men and aſſiſtants or directors of the Corporation, and others 
as their officers and ſervants, and others as the repreſentatives of them, 
ſtanding in their capacities ; and it is to be relieved, and to have a 
ſatisfaction in reſpe& of divers frauds, miſmanagements, and 
breaches of truſt, charged on the defendants, by means whereof 
the Corporation has ſuſtained many and great loſſes. As the 
tranſactions in which theſe frauds and miſmanagements are alledged 
to have ariſen take their foundation under a charter originally 
granted by THE CROWN, It will be proper to take notice, that by a 
charter of the twenty- ſecond of December 1707, this ſociety was 
incorporated by the title of «© The Charitable Corporation for 
4 Relief of Induſtrious Poor, by aſſiſting them with ſmall Sums 
« upon Pledges at legal_lntereſt.” The intent of ſuch their 


corporation is properly expreſſed by their title ; and as in all 
corporate bodies it is of neceſſity that the executive powers ſhould 


be lodged in a ſelect part of them, a committee was by the charter 
appointed, confifting of ſeven perſons, who were to be inveſted 
with the management of their affairs, but ſubject to ſuch reſtrictions 
as in the charter are. mentioned, of which committee it js, 
or of the aſſembly ſubſtituted in its ſtead, called committee-men 
and aſſiſtants, by virtue of the by-laws of the Corporation, which 
by the charter they were enabledto make, that the defendants, or at 
leaſt many of them, are members. By the original conſtitution 
it is provided, that the Corporation ſhall be enabled to raiſe a 
capita] not leſs than twenty thouſand pounds, and not more than 
thirty thouſand pounds, for carrying on the purpoſes of their 


incorporation, which was relieving the poor by aſſiſting them with 


ſmall ſums upon loans, with a power reſerved to THE CROWN to 
enlarge their capital further: and by the charter ſeveral officers 
are appointed for the ſervice of the Corporation, and among others 


a warehouſe-keeper; and the Corporation is reſtrained from 


banking or giving out notes, except upon pledges, and even on 
thoſe within the | umer% of their capital, After this charter, by 
virtue of the power reſerved, it received ſeveral ſubſequent 
enlargements of the capital by $16N MANUAL from the crown: 
as in 1722 it was enlarged to one hundred thouſand pounds; in 
1728 to three hundred thouſand pounds; till in 1730 it was 
enlarged to ſix hundred thouſand pounds; which enlargements of 
the capital, as they were a departure from the original intent of the 
charter, ſo they were one principal handle to the abuſes which 
have ſince happened. On the firſt obtaining the charter, it lay for 


| ſometime unexecuted; but afterwards being ſet on foot, in March 


1718 inſtructions were ſettled for che ſeveral officers, and by-laws 
were made; and among other things it was ordained, that there 
ſhould be three locks upon the pledges, the key of one of them to 
be depolited with the warehouſe-keeper, another with the caſhier, 


and the third with the book-keeper ; and no pledges were to be | 


depoſited or taken out but by ufing theſe three keys. A ſurveyor 
was alſo appointed, who was to attend at the warehouſe every 


evening, and to cxamine the pledges, and ſtate in his book the 


ſituation 
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ſituation thereof, viz. as to ſuch pledges as were clearly ſufficient, Tur 
he was to keep one column marked (S), and as to ſuch as were C, el 
dubious a column marked (Q.). He was likewiſe to ſtate the N 
nantum of the loans on the pledges, and to ſign his report, and 872 1 
leave it every evening with the ſecretary, in order tobe laid before Sur r arp 
the committee; and that this officer, as well as the three locks, 439vT Fiery 
were intended to be a permanent and continuing check, appears OTazns, 
not only from the nature of his office, but from the inſtructions of 
the warehouſe-keeper, who was directed to permit the ſurveyor 
from time to time to make theſe inſpections, and if any deficiency 
appeared in the pledges, the warehouſe-keeper was to make it good: 
ſo this ſhews he was a material officer. But as it has been men- 
tioned, that the nature of the committee was altered to a committee 
and aſſiſtants ; ſo in proceſs of time theſe rules and orders were 
taken away, and the caſhier was directed to deliver over his key of 
the warehouſe to the accountant. In the latter end of 1725, or 
beginning of 1726, Fohn Thompſon was appointed warehouſe- 
keeper ; and on the thirteenth of May 1726, the accountant was' 
ordered to deliver over his key of the warehouſe to one Lovell, an 
under ſervant. Whether it was ever ſo delivered over does not 
appear. On the twenty-ſeventh of September 1720, the office of 
ſurveyor of the warehouſe was aboliſhed, by which means all the 
checks were taken off the warehouſe-keeper. On the eighteenth 
of November 1726, Woolley and Warren were appointed aſſiſtants 
do the warehouſe-keeper Thompſon : and it was inſiſted on at the 
hearing of the cauſe, on the part of the defendants, that theſe 
perſons were more effectually a check on the pledges than the 
officers who were diſplaced ; from whence it was argued, that 
no evil was to be imputed from the removal of the ſurveyor or 
reſuming the keys of the pledges. But I think it does not appear 
dhe aſſiſtants were any check at all upon the warehouſe-keeper, 
but to be conſidered rather as his ſervants, for they gave their 
ſecurity to him, and ſo were dependant upon him. From this time 
it is plain, the ſole power over the pledges was veſted in Thompſon, 
Maoolley, and Warren; and then the great ſcene of iniquity began, 
and the frauds that followed in the Company's affairs, The nature 
of thoſe frauds as charged by the vill is as follows : 


FIR sT, The renewing of pledges ; that is, lending new loans 
on the ſame pledges, without repaying on the former loan, or any 
examination whether the pledges were to the value of the loan or 
not, by which means there were new notes coined tor ſuch further 


loan, | | 

SECONDLY, The infamous cheat of lending, and permitting 

money to be lent on fiftitious pledges, without any certificate of a 
pledge brought in ; and thoſe renewed over and over again. 


Tux, The iſſuing notes to T hompſor, ſometimes on pledges 
of the value whereof it was his office to judge, and ſo he was in fact 
both borrower and lender, and ſometimes on fictitious pledges. 

| e FOURTHLY,. 
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; £5 ' J. d. 
Money lent out on pledges, - = _ 385,000 © o 
Value of the pledges, „5 35,000 © o 

5 | oe Deficiency, 350,900 o © 
Corporation debt, 833 — 192,900 © © 
So that the loſs is - 21S 542,000 0 0 
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FovRTHLyY, The iſſuing notes of the Corporation without 
purſuing the neceſſary Reps, or having the direction of the com- 
mitte. 5 | | ; 45 


And all this aroſe from Woolley and Warren, the aſſiſtants, 
being permitted to act as brokers for the borrowers, by which 
means three parts in four of the loans came to be in their names, 
On the twentieth of May 1726, the court of committee took notice 
of this as an abuſe, and that Moolley and Warren advertiſed that 
borrowers might apply to them for loans; whereupon the com- 
mittee cenſured them, and took their words not to publiſh any more 


advertiſements, and ordered, that all perſons might negotiate for 


themſelves, or by fuch brokers as they ſhould think fit; yet on the 
eighteenth of November 1720, they order, that thoſe very perſons, 
Moalley and Warren, ſhall be aſſiſtants to the warehouſe-keeper. 
And it is inſiſted by the plaintiff, that if the committee had not 
groſsly neglected their truſt, they muſt, on the ſhorteſt inſpection 
of the books, have ſeen, that the practice they had juſt cenſured 
was, notwithſtanding, kept on foot, the names of Holley and 
Warren ſtill running through their tranſactions for the greateſt 
part of the loans. The account of the Corporation at the time 
of their failure ſtands thus 


4 


Under theſe circumſtances, the conſiderations material for this 
Court will be, the cauſe from whence this deficiency has ariſen, the 
ſeveral acts of the defendants, their omiſſions and neglects, and how - 
far they may have tended to create this loſs ; and whether the defen- 
dants, and any or which of them, and how far, are liable in equity to 
make good this deficiency. There areſeveral perſons liable to make 
good the loſſes or loans upon fictitious pledges, who are certainly 
liable, in caſe the evidence is ſufficient to charge them; and that isa 
conſpiracy called “ The Partnerſhip of Five, Four, and Three.“ 
As to this Thempſon has been examined by the plaintiffs ; and he 
ſays, that in 1726 an agreement was entered into by Sir Archibald 
Grant, Burroughs, Squire, Robinſon (all then committee» 
men), and himſelf, that they ſhould borrow conſiderable ſums of 
the Company on fictitious pledges, and diſpoſe of them in the 
purchaſe of corporation-ſhares, which they were to ſell out again 
ar an advanced price for their mutual benefit; Sir Richard Grant 
at the ſame time repreſenting, that he was intereſted in ſome lead- 
mines; which would enable them to turn the money to good 
account, and to reimburſe the Corporation. This aſſociation or 

5 . partnerſhip, 
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partnerſhip, he ſays, was at firſt compoſed of thoſe perſons named 


; ; IT ; 72 : CHARITABLE * 
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before, but ſome of them dying or declining, it was oe i 


reduced to four, and then to three; and he believes, that none o 


the committee knew of this partnerſhip, except the five, four, and $;z Nor AT 
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three mentioned. This evidence of Thompſan has been read SurTox AN 
againſt the plaintiffs, and certainly might be ſo. But it is objected 9 Firer 


on the part of the defendants, that he being a party to the fraud, 
and having abſconded, by an act of parliament of the 6. Geo. 2. 
c. 2. ſ. 6. a reward is given to him of one fifth ſhare of ſuch 


effects as he ſhould diſcovet and reſtore to the Corporation, and 


therefore he is not a competent witneſs. This is plainly a legal 
cdjection, and as ſuch was admitted. But though it is a legal 
objection againſt theſe five perſons, yet he is a gcod witneſs in 

regard to the plaintiff and thoſe defendants who have thougnt fit 
to read them. However, this may be à matter proper for enquiry, 


The plaintiffs inſiſt, that beſides theſe partners, ail thoſe who 
were committee-men or aſſiſtants during this time are liable to 
make good the loſſes occaſioned by theſe frauds and miſmanage- 
ments ; and their grounds are theſe : 


FinsT, That they have been guilty of manifeſt breaches of 
truſt and duty, by means of which tneſe loſſes have happened. 


SECONDLY, T hat if they are not guilty of any wilful 8 
of truſts, yet they have been groſsly negligent; and that this negli- 


gence in ſo many inſtances is tantamount to a breach of truſt, and 


ſufficient to cnarge them. | 


Theſe queſtions will admit of various diſtinctions; and it will be 
proper to coniider, what are proper to be charged as actual 
breaches. They are, 


FixsT, The paſſing and ſigning notes without purſuing the 


* 


equiſites in the charter and by-laws. 


 SEconDLY, Paſſing notes on pledges, called rene wing of pledges, 
knowing the former notes were not paid off. 


Tumor, Paſſing notes for loans to Thompſon, the warchouſe- 
keeper. | | 


FouRTHLY, Repealing ſeveral by-laws of the Corporation, 


and thereby taking off the checks upon the warehouſe-keeper, and 


putting the whole management into his power. 


 FirTrLy, Making ſeveral orders, putting their affairs in the 
management of Thompſon, Woolley, and Warren, and thereby 
giving them frequent opportunities of committing frauds, 


There were three other things infiſted on at the hearing. which 
"_ not take notice of before, becauſe they are matters of more 
doubt. 5 


Fiasr, The coining and iſſuing notes in general. 


Vol. EX: Am Sscoxpf x, 
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Tur SECONDLY, The coining and iſſuing bonds. 


CRARITABLE ; | ED 
Coxroxartox THIRDLY, The contract with Rebinſon to become their banker 


gt and circulate their notes. 
Sin RonBerRT i 
Su rTrox axy Now, as to the coining notes in general, power is given to do. 
asovrT FIFTY it by the charter, and it is only the quantum and ill application of 
OTHERT: them that creates the miſchĩief. So as to the bonds: Indeed there 
is no expreſs power given by the charter, but a Corporation ma 
give bonds; and it is the frequency of them that creates the evil, 
And in like manner of the contract with Rebinjon. The miſchief - 
from thence ariſes from varicty of circumſtances, the conſideration 
of which it will be proper for me to referve till after the enquiry 


Which I ſhall at preſent direct. | | 5 
As to the firſt three things, I amt oF orixiox that they are 
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clear breaches of truſt. 7 


Fixs r, The paſting notes without purſuing the requiſites in the 
charter and by-laws, by which they are to be ſubfcribed by one of 
the committee-men, which was intended as a check on the caſhier; 
if they are not fo ſubſeribed, it is a breach of truſt, 


SECONDLY, As to paſſing notes for renewing of pledges ; if 
the value of the pledge was not certified, it is an exprels breach of 
truſt, for it was lending double, treble, or four times the ſum, on 
the ſame pledge, and exceeding the value of it. | 


 TrirDLy, The paſſing notes to Thompjon was a moſt extra- 
ordinary piece of fraud or groſs negligence, for it was giving him 
the power of valuing his own pledges, and making him both bor- 
rower and lender; and where that happens, thoſe who ſuffer it 
ought to be anſwerable for it. | 


THE FOURTH and FIFTH are of a more doubtful nature. It is 
certain they have tended greatly to the injury of the Corporation, 
but it is to be conſidered whether they are actually breaches of 
truſt. They will principally affe& thoſe only who were preſent 
and concurred in ſuch meaſures ; but how far others have made 
themſelves liable by acting under thofe orders, is a conſideration 
under the head of neglect only; and certainly it was a groſs neglect; 


The particular charges under the head of neglect are: 
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FigsT, Non: attendance on their employments. 

SECONDLY, Not obferving the orders for balancing the caſh, 

Tulg rv, Not obferving an order of the twenticth of June 
1726 for laying accounts of forfeited pledges before the court of 
committee. 

FouRTHLY, Not once inſpecting the warehouſe. 


FiFTHLY, Suffering the ſeveral bad orders for taking off the 
checks to ſubſiſt and permitting Thompſon, 17 ceulicy, and M urten, 
to act under thoſe orders. | | 
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From hence an accumulated charge is formed againſt all the 
defendants who were committee · men or aſſiſtants, by which it is 
aid, they are liable to make good the whole lofs ſuſtainedby means 
df fictitious pledges. 8 

It will be proper here to conſider the employment of a director 
or committee- man. It is a mixed office, partly in the nature of a 
public office, and partly as a private office in truſt for other people. 
1 is public, as it riſes under. a charter, and as the abuſe of it tends 
to affect public credit. But as it does not concern public govern- 
ment, but the negotiation of private property, it is therefore a 
private office, like the directors of the Bank, South-Seq, and other 
trading Companies, where they are not obliged to qualify by taking 
the ſacrament and oaths as for'a public office, but are only 
jatruſted with the property of the aggregate body: fo this is in the 
nature of a private truſt for other perſons 3 and in this view the 
committee-men are reſponſible to the Corporation for breaches of 
_ truſt, eittier by commiſſions or omiffions; for acts of malefeaſance or 
nonfeaſance; and at the hearing Domat (a) was cited to ſhew 
they are reſponſible for breaches of private truſt, There is no 
doubt but the three firſt- mentioned breaches are ſuch for which 
they are reſponſible; but whether the others, of repealing the by- 
laws, and making new orders, and how far they ſhall be called 
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breaches of truſt, deſerves conſideration. The events do often- 


times ſhew that the proceedings or omiſſions of perſons acting in 
this capacity are of evil tendency; yet it would by no means be 
juſt in a judge to determine from events that have happened that 
they might be foreſeen, becauſe if ſo, nobody would accept the 
direction of corporate affairs. But when there is a feries of neg- 
lects, and breaches of truſt are occaſioned by their abſence, then 
they are anſwerable for the malefeafance of others. How far the 
particular circumſtances of the ſeveral defendants may bring them 
within theſe reafons, I ſhall not at preſent examine, the cauſe not 
yet being ripe for that purpofe. 


To the relief prayed by the plaintiffs two objections have been 
made by all the defendants, the committee- men and aſſiſtants. 


FHs, That they had no ſalary for the execution of their offices, 
and ſo ought not to be bound to ſtrict rules of judgment, as between 
ordinary parties in queſtions of property. As to this, there is cer- 
tainly no weight in it, for if one voluntarily accepts a truſt, he muſt 
execute it with fidelity, integrity, and diligence; and where no 
allowance is annexed to the truſt when created, this Court will not 
make any. To this effect is the caſe of Coggs v. Barnard (b), 
where one undertook to remove an hogſhead of brandy out of one 
celiar and lay it in another, and by his negligence it was ſtaved 3 
though he had no reward, yet HoLT, Chief Fuſtice, held him lia- 


(a) Domat's Public Law, Ib. 2. tit. 3. (% Salk. 26. 8. C. 2. LA. Ray. 909. 
Eu. : S. C. Comy. Rep. 133. 
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Tan ble (a); and in cafe of public directions, even where ſalaries are 
ECnanrTABLE annexed to them, it is perhaps pretty generally underſtood, that 
ConForATION 5 es 
"ap perſons who accept theſe offices are not incited to it from the ſalary, 
$:z Rogxzxr Which for the moſt part is ſmall, but have other advantages in 


SvTTox ax trading Companies, 


A THe $EconD objection was, that the nature of this cafe is ſuch 
as it is impoſſible for the Court to decree for the plaintiffs on this 
general point of breaches of truſt and groſs neglects of the ſeveral 
directors, for that ſome acts are joint, others ſeparate, and each is 
anſwerable only for his own particular acts and neglects; and from 
thence there is a general inference, that this caſe is ſo complicated, 
and of ſuch à nature, as is out of the juriſdiction of any court of 
Equity. If this be ſo, it is laying the axe to the root of the tree, and 
1 have been ftating all this to no purpoſe. But it is not fo ; for 
where there are many truſtees, and ſome are guilty of one breach 
and ſome of others, or where there is a groſs negligence, and the 
loſs is fo complicated as it cannot be apportioned, I think they 
are all jointly liable. And I will never eſtabliſh this, that breaches 
of truſt, or any matters of fraud, are above the reach or out of the 
Juriſdiction of this court. The king's courts are to redreſs every 
wrong and protect every innocent perfon; and if the laws do not 
extend to do this, new and more ample ones will be provided, for 
two miſchiefs are to be avoided : firſt, not to make it unſafe or too 
perilous for honeſt men to accept offices of truſt, by making them 
liable to loſſes in the execution of them; and ſecond] y, to prevent 
the frauds of diſhoneſt men in ſuch employments. Therefore at 
preſent, as far as I can be certain, I will determine, that the conſpiracy 
called « The Partnerſhip of Five, Four, and Three,” are anſwerable 
in the firſt degree; but as to the others, I ſhall not now determine 
how far they are anſwerable, but at moſt it will be only in the ſecond 
degree : and this method I took in a ſimilar caſe that was before 
me the twenty- eighth of May 1739, The Lead Company v. Hall, 
their treaſurer. Their bill was for a ſatisfaction in reſpect of 
frauds committed by Hall, and connived at, or aſſented to, or acted 
under by the directors; and I held Hall to be firſt liable, and if he 
proved deficient, then the directors. So here I AM or opinion, 
5h that if it appears any others of the directors, committee-men, or 
' _ aſſiſtants, are liable, it will be only in the ſecond degree, and upon 
the deficiency of the partnerſhip. f. | 
Therefore I DECREE, that againſt Adam Soreſbery and Fane 
his wife, as ſhe is the repreſentative of Sir Fiſber Tench, the bill 
be diſmiiled, there having been a decree in another ſuit of the ſame 
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(a) But ſee the caſe of Shields © whereby both parcels are ſeized ; A. 
Blackburn, wire it is determined, that having taken the ſame care of the goods 
if Aa general merchant, undertake ot B. as of his own, not having rec? v.d 
voluntarily, ard without reward, to enter any reward, and not being of a proſcſſi n 
4 parcel of goods for & together with a or employment winch necetÞr.ly impl.cd 
parcel of his own of the fame ſor:, at the fill in what he had undertaken, is ret 
cuſtom- houſe, for experiation, butm:ke3 - Lable to an aftion for the los occaſioned 
the entry under a wrong cenomination, to B. 1, H. El. Rep. 158. 
| | . | matters 
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matters; and as againſt Ayn/worth and ſeveral others it be diſ- Tar 
miſled with coſts ; and as between the plaintiffs and other defend- CnaniTanLe 
ants, declare, that the principal queſtion is, Whether the defend- „ 
ants, who are committee-men and aſſiſtants, and their repreſenta- 813 1 
tives, or any and which of them, are liable on the head of breach Sw AND 
of truſt or negligence to make good the loſſes ſuſtained by the Cor- 4a20vT Fiery 
poration? And it being ſworn by Ihompſon, that there was ſuch xs. 

| partnerſhip as before ſtated, in fraud of the Corporation, I declare 

my opinion, that in caſe that fact be true, the parties thereto are 

originally, and in the firſt place, anſwerable; and if I ſhould 

determine that any other of the defendants are reſponſible, it will 

be only in the ſecond degree, in default of the others, Therefore I 

refer to THE MASTER to examine into and ftate the nature of the 

faid partnerſhip, with the time when, and for how long, they were 

ſubſiſting, and all material circumitances relative thereto. - 


I DECLARE,thatſuch of the committee-menandaſliſtantsas ſigned 
notes to Thompſon are reſp »nfible, and the loſs is to be made good by 
them: that ſuch alſo as ſi ned notes without purſuing the rules and 
directions of the charter and by-laws are reſponſible, and the loſs 
is to be made good by them. And let THE MASTER enquire into 
and certify theſe matters, and alſo who did ſign the ſaid notes; and 
take an account of the loſſes ſuſtained thereby, and alſo of loſſes 
ariſing from renewing pledges or fictitious pledges: and by whom 
the notes for thoſe were ſigned ; and whether this appeared or was 
known to the committee, or watch of them: and let him enquire = 
into and certify the value of the pledges, and what damage the 
Corporation have ſuſtained: and let the committee-men and aſſiſt- 
ants, and all neceſſary parties, be examined upon both, and produce 
books and papers as the Maſter {hall direct: and let a proper 
repreſentative of William Aiſlabie, late a committee-man, be 
brought before the Court: and as to all parties, except as to thoſe 
againſt whom the bill is diſmiſſed, let coſts be reſerved, 


1 


Ex parte Phelps, a Lunatic (a). | Caſe 125. 
Lincolnꝭs-Inn-Hall, Seals after Trinity Term, 15. & 16. Geo. 2. | 

- | 2 1795 

| THE LUNATIC's FATHER deviſed to him an eſtate in fee- It canine 

| ſimple, and a leafehold eſtate, and appointed a truſtee for the a junatic e 

care of the lunatic, who renewed the leaſe for the benefit of himſelf, a leaſe for his 


and not of the lunatie; and he was afterwards appointed committee on benefit, it 
of his eſtate by the Court. ; is a breach oi the 


HARDWICEkE, Lord Chancellor, declared, that if theſe facts were 
ſo, which he referred to THE MASTER to enquire, this was ſuch a 
breach of truſt, though before he was appointed committee, that 
he aught to be diſcharged, and another appointed. 


(a) This cafe from Ms. PurCaSs 
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Spinks (a). 
Lincoln's-Inn- Hall, December 14, 1742. 


Tn what caſes a SIR WILLIAM STANHOPE, a pom gentleman of a very 
court of equity Y great eſtate for life, having run conſiderably in debt by gaming 
wilt decree the and other extravagance, in „ ee 1727 borrowed of one Spink; 
amen SY * Sight hundred pounds, and granted him for this money an annuity 
1 8 one hundred pounds a-year for the life of Sir Milliam; in 
— * which grant there was a proviſo, that Sir William, at any time 
. within three years, might redeem this annuity, on the payment of 
the arrears that ſhould be due, and fifty pounds more, and giving 
him half- a- year's notice; and there was alſo a covenant, that Sir 
William ſhould fell Spinks two annuities more of the fame fort on 
the ſame conditions, one on the thirteenth of September, and 
another on the thirteenth of December following. On the twelfth 
of September he granted Sp:nks a joint annuity of three hundred 
pounds, on the cancelling and delivering up the former covenant 
and grant, and on paying Sir William one thouſand pounds more; 
and on the thirteenth of December 1727, this was changed into an 
annuity for the life of Sir William on the payment of four hundred 
and fifty pounds more; ſo that the whole ſum borrowed was two 
thouſand two hundred and fifty pounds; and in the laſt grant there 
Was a clauſe, that Sir William might redeem this annuity within 
three years, on the payment of the principal, and the arrears of the 
annuity, and one hundred and fiſty pounds more. The plaintiff 
paid this annuity till 1736 without complaint; and then he offered 
to tedeem it; which Sparks refuſed ; but there was no legal tender 
of the money; and Sir William brought this bill againſt Spinlg 
to be relieved, which was continued and commended againſt the 
preſent defendants, his executors, | 


And on the part of the plaintiff it was urged, that if this was not 
within, it was at leaſt an evaſion, of the ſtatute of Uſury, which 
the law or equity never allowed of. It was alſo compared to 
oppreſſive and fraudulent bargains made with young heirs, which, 
though LoRD NORTH ſeemed to be at firſt of another opinion, 
are now always relieved againſt; and the caſe of Nett v. Hill (o), 

Beate v. Wiſeman (c), Twiſleton v. Griffith (d), and the Earl of 

Arglaſs v. MAuſchamp (e, were cited (); and a ſaying of 

5 40. Lox D TALBOT's, in the caſe of Boſanquet v. Daſbtsood (g), 
Ero. Jac. 30%. © that though there is not ſuch fraud as is properly called cheating, 
„ yet if any corruption appear, and the bargain is oppreſſive, he 


Cale 128. Stanhope againſt cope and Others, Executors of 


7 


« would relieve.“ | | 
(«) This cafe was taken from the { f} See alſo Cole v. Gibbons, 3. Peer. 


manuſcript of M. Goa E. Wms. 290. Cheſterfield v. Janſen, 
(5) x. Vern. 167. 2. Vern. 27. 1. Ack. 342. Barnarditton v. Lingond, 
„ 2. Atk. 133. Gwynne v. Heatoly 
(4 1 Peer. Wins. 310. ; 3. Brown's Ch. Rep. r. 

| (+) „ Vern. $37. * 1 . (g) Cafes Temp. Talbot, 38. 
8 222; 
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Mx. Mon R Ax, for the plaintiff, ſaid, he would not now argue * 


whether the plaintiff might redeem or not, for it ſeemed to him a 8 


clear point; and what he ſhould offer on the other point would % 0,5, 
conclude d fortiori to that; but the doubt was, whether Sir Wil. gxzeurons er 
liam Stanhope was not entitled to redeem on the payment of prin= Srisxs. 
cipal and intereſt only, and the defendant to account for what he , vern. 8 15 
had received; that he would lay it down as a rule, that no ſecurity Eg. Abt. 313. 
ſhould ſtand for more than the principal and intereſt, if the perſon pl. 15. 14. 
giving that ſecurity was in ſuch circumſtances as would compel him 

to enter into any ſecurity, however unreaſonable, and if thoſe cir- 

cumſtances were ſo general as to make ita public inconvenjence. 

That it was merely for that reaſon that marriage brokage bonds Hall v. Pin, 
were void, though the parties married were of equal quality and Shower's Parl. 
fortune. So where young gentlemen who have eſtates in expect- 8 
ancy come into ſecurities of this ſort, let the contingenev be what it n Lora Mo. 
will, this Court relieves againſt it; as in the caſe of Kerwin v. hun, 1. Peer, 
Milner (a), determined by LoxD KirxG, v1z. Ar. Kerwin, a Wms. 118. 
yery ſickly young gentleman, and going abroad in the army, heing 

entitled to a good fortune, both on the death of his wife's father 

and his own, one of whom was eighty and the other fifty=nine, 

borrowed five hundred pounds of Milner, and gave a bond of 

one thouſand pounds on the death of either of the old gentlemen 

and though the money was paid on the bond, yet LoRD KING 

relieved againſt it, without obliging Kerꝛuin to pay coſts, 

That this bond was ſet aſide on the general rule, for Kerwin was of 

full age, and ſolicited the bargain himſelf ; and that all theſe caſes 

have gone on rules of public policy, that men may not ſpend their 

eſtates before they have them; and it is the ſame thing whether 

they come to them by way of remainder or deſcent. So bonds given 

to lewd women are ſet aſide, becauſe men in thoſe circumſtances 

are likely to come into bad terms; and this is, or may be, the caſe 


of many perſons. For this general reaſon, though there is no 


mixture of fraud, bonds got by attornies from their clients pendin 
the ſuit only ſtand as a ſecurity for the payment of i 
intereſt; as in the caſe of Prof v. Hinds (b), where Proc, a 
yery poor man, and ſuing for a conſiderable eſtate, gave Hinds an 
abſolute bond of one thouſand pounds; and on interrogatories it 


appearing the conſideration of the bond was Hinds N abc. 


in the carrying on a law-ſuit, LoD TALBOT, and THE Logps 
on appeal, were of opinion, the bond ſhould only ſtand ſecurity for 
what Hinds really deſerved, and his trouble was worth; So in 
the caſe of Walmſiey v. Booth (ci, determined on the ſtrength of 
the former: viz. Japhet Creke, under a proſecution for forgery 
and perjury, not being able to prevail on any one to be bail for - 
him, Booth, an attorney of the court, procured him bail, but 
obliged him firit to make his will and leave him a legacy of one 


_ thouſand pounds, and then to give a bond of the ſame ſum not to 


revoke it. Croke revoked the legacy, and Broth ſuing Malmſtey 
(a) (e) 2. Atk. 25. 2. Eq. Abr. 695. 


()) Caſes Temp. Ta'b. 113. Bar. Chan. 475. : 
A a 4 | his 
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sraxnorx his executor, on this hond, ZYalmfley applied to chancery, and on 
* very great conſideration was relieved, and the bond rater to 
arp Or uss ſtand only as a ſecurity for what Booth really deſerved. And on 
Exrcyronsor this account only, Lon p TAL Bor relieved againſt a bond (a) by 
Srixxs. which the obligor bound himſelf to pay the obligee part of the 

5 profits of the office for his intereſt in procuring him the place, 
though there appeared no fraud, and the ſum to be paid was fo 

ſmall that the abligor made an advantageous bargain. That the 

preſent caſe was plainly within thofe general rules, for almoſt in 

all marriage- ſettlements the huſband is tenant for life; and he 

believed the eſtates of moſt of the great families were now moul. 

dering away under theſe annuities. That on the part of the 

plaintiff, the money was borrow*d to feed a preſent extravagance, 

which perhaps he would have cured himſelf of had he not got the 
money, and had time to recollet ; and he told the ſtory of a noble 

Fenetian, who cured his ſon of extravagance by only putting him 

to the trouble of counting the money which he gaye him, But 

tuat this cai2 did not ſtand in the general rule alone, but was 

infected with circumſtances of impoſition ; for Sir /Fillia 

Stan hape, when he came to his eſtate, which was ſeven ona 

peunds a-year, was but nineteen, and before he was twenty-five 

had reduced himſelf. to ſuch circumſtances as to be obliged to 

borrow on thoſe unreaſonable conditions ; and it appeared he 

entirely truſted to and was in the hands of one Rogers, Ar. Spinks' 

agent. That the condition of the grant ſhewed impoſition, for 

ö there is a covenant to grant two other ſuch annuities; and that 
| though this covenant was only in the firſt deed, yet it run through 
and vitiated them all. That the circumſtance of redeeming was 

2 corroboration of this remark, for why ſhould the plaintiff have it 

inſerted if he did not apprehend he be a hard bargain ? and why 

ſhould the defendant's teſtator require a premium for doing it 

unleſs he was certain he made a good one? That it appeared to 

be Mr. Spinis buſineſs to deal in and ruin young gentlemen by 

theſe annuities z for that Rogers, one of his agents, dealt for him 

in no leſs a ſum than two thouſand pounds a-year. That if it 

be objected, that the money is all paid on the annuities, the true 

anſwer is, that where the money is received in conſequence of an 

uſurious or oppreflive agreement, the Court cannot give complete 

relief without ordering an account; and that in the caſe of Kerwin 

v. Milner the money was all paĩie. 


Mx. ATTORNEY-GENERAL on the other fide. There were 
four points the plaintiff's Counſel inſiſted on in order to their 
8 5 go Oi 02, 
Fs, That this grant was obtained by impoſition, 


SECONDLY, That it was in the nature of a mortgage, 


4 Law D. Law, Caſes Temp. Talb. 140. : 3. peer. Wms. 297. 2. Eq. Abr, 
1 Th ADLY, | 
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THiRDLY, That it was uſurious; and 8 Srannort 
FouxrRHLY, That the plaintiff was at leaſt entitled to redeem S 
on payment of principal and intereſt. | 4 and OTurns, 
ExgcuTors ap 


That as to the firſt head, there was no evidence read of any 
jmpoſition, or even of Sir William Stanhope being in diſtreſs, and 
that his acquieſcence ſo long was a ſtrong preſumption to the 
contrary z that though it might be true he employed no other 
perſon but Rogers to tranſact this matter, yet it was proved he 
applied to Rogers firſt ; and thatit would be very hard to overturn 


a purchaſe becauſe a perſon did not take proper advice about 


ſelling his eſtate. 1 | 
That it was ſaid there was oppreſſion on the face of the deed, 


becauſe the covenants on the firſt deed were not mutual; for Si- 


[Villiam was obliged to ſell, though Spinks was not to buy; 
but the whole deed muſt be taken together, and every part of it as 
2 conſideration for the other part; and that the eight hundred 
pounds was the reaſon here why the defendant had his option of 


purchaſing more annuities ; as in a leaſe it is common to give the 


leſſee a liberty of renewing, without the leſſor's reſerving a power 
to oblig 
now out of the caſe. 


© That this was not at all like the caſe of contracts made with, or 


bonds obtained from, young heirs : that the true reaſon why ſuch 


contracts were not binding were, firſt, becauſe the party who 


made them had only a reverſionary intereſt, and becauſe he was at 
that wme probably in diſtreſs; but ſecondly, and chiefly, to 
preſerve the obedience he owed his father by keeping him dependent 
on him; which reaſon, as well as the former failed here, Sir 
Milliam Stanhope having no father, having a preſent eſtate, and 
it is not proved he was in diſtreſs. „ 


Nor does this bear any ſimilitude to marriage brokage bonds; 
for the true reaſon of laying them aſide is, becauſe the conſideration 
is a malum in ſe, as bonds given to lewd women are void from the 
turpis cauſa which is the conſideration of them. ; 


That the arguments drawn from public convenience could be 
of no avail here, becauſe they laid down no certain rule where 
tneſe purchaſes are binding, and where not; that it would be very 
hard to decree, that a tenant for life ſhould not ſell all or any 
of his eſtate on any occaſion whatſoever ; and that though probably 
he was in diſtreſs when he made this grant, which was a ſale pro 
tanto, yet it was more reaſonable he ſhould do fo than to be ſent to 
gaol; that theſe' annuities being uſual and common was the 
ſtrongeſt argument * the plaintiff, becauſe a decree for him 
would unhinge and difturb the properties of many perſons whoſe 
only ſupport theſe annuities were, and who might have purchaſed 


them fairly, and for valuable conſideration, 


ge him to renew : but that this deed, being cancelled, was 


Srinzs. 
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STaxwore That if it was a miſchief, it ſhould be remedied by act of pe 
«pat ment, which could only affect future grants, and not by a decree, 


1 which would be a prectdent to overturn and influence former 


ExxcvTors copy Ones. 


m_—_— That though the rule laid down about mortgages, that onee 3 
mortgage always a mortgage, was a very true one, yet it had no 
relation to the preſent caſe, which was a purchaſe ; for though the 
word © redeem” was properly uſed in mortgages, yet it would not 
conſtitute one contrary to the intentipn of the parties and the plain 
meaning of the contract taken all 3 Hs 


Cro. Jac. 253- _ Thatthis could not be uſury, becauſe the lender run a conſidera» 
Noy, 151. dle riſque; and by the caſes in the margin, the purchaſing an 


2. Lev. 7, 8. i value is not uſury. 
S Ur annuity at an under value is ry 


2. Vern. $4. That though the gentlemen inſiſted Sir William might redeem 
Eq. Abr. 313- on the payment of principal and intereſt, yet they had uſed no 
"& chat there argument, nor cited oa caſe, to prove he might redeem at all ; 
Houle be a re- that this being a purchaſe, the plaintiff had no right to re-purchaſe 
gemption ; and but by the contract; and that the time in which he was to do it 
vpon payment as very material; and then this Court would never relieye if the 
prindpal aud time was lapſed. = 
ereſt only; e | DS 
and to account . EE EE! 4 S ; 
i; | As in the cafe of FFheeler v. Lord Foley, determined b 
* Prey Lord HARDwICEE, viz. Lord Foley made a leafe for three — | 
in which there was a clauſe, that if any of the cgſuy que vies died 
within a year, he would renew on the payment x þ one hundred 
unds. Two of the ceftuy gue vies died within the year, and after 
boch their deaths the tenant requeſted Lord Foley to renew, which 
he refuſed to do, becauſe the requeſt was not made before the death 
of the ſecond, who died within a month of the firſt ; but on 
application to chancery he was compelled to renew; though Loxp 
HarDWICKE declared, had the time been lapſed he would have 
decreed otherwiſe. As in the cafe of Allen v. Hardifon, decreed 
alſo by Lox D HARDWIcRE, which was in a covenant in a leaſe of 
coal-mines, that the leſſor would grant the leflee a new leaſe on his 
requeſt within a certain time; the time lapſed, and within a 
month after the expiration of the term the leflee applied for a new 
leaſe, which the leſſor refuſed to grant him; and the Court would 
not relieve him, becauſe the time was paſſed, though the leſſor 
pains the leſſee to continue his poſſeſſion after the leaſe was 
expired. | | : 


He alſo faid, that the plaintifPs acquieſcence was a confirmation 
of it; as in the caſe of Standard v. en oo where Metcalfe, 
being guardian to a young lady who had a good real eſtate, 

_ perſuaded her, as ſoon as ever ſhe came of age, to ſettle her eſtate, 
and put him in remainder. She then made her will, by which ſhe 
confirmed thus ſettlement, and afterward became a lunatic ; and on 

| | . a bill 
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3 
a dill brought by her committee, the Court refuſed to relieve, be- STaxnore 
_ cauſe the ſettlement was confirmed by the will. xn 
HARDWICKE, Lord Chancellor, ſaid, he had a great averſion to axv Or, 
contracts of this kind, and would always relieve againſt them ys of 
when it was in his power; that in the preſent caſe, on all he had 
yet heard (for the Counſel had not all finiſhed), the only doubt with 2. Vern. $4. 2 
Pim was, what relief the plaintiff ſhould have, whether he ſhould ſtrong ce to 
be allowed to redeem on payment of principal and intereſt from the —_ 58 _ 
time of the loan, and an account decreed, or to allow the payment 46, 477. 183. 
of the annuity till 1736, when Spinks refuſed to reconvey, and 394. | 
intereſt from that time, which he ſeemed moſt inclined to do; but 
that this being the firſt caſe of this nature, and a very doubtful one, 
he recommended it to the parties to agree, which they did, viz. 
to pay the principal ee advanced, and the arrears of the annuity 
to Midſummer 1736, intereſt from that time ta the decree of 
redemption (a). a 
Nor, The Lord Chancellor ſaid, that the plaintiff's evidence 
was very difficult, as not proving that he was in diftreſs when the 
bargain was made; which had he done, it would have altered his 
way of thinking about the matter. 


(a) The compromiſe was on the fol- ſhall want of clearing the whole principal 
| lowing terms: The money already paid advanced to be paid in two months, bug 
into court to be applied, in the firſt place, no intereſt from 1738 to the preſent time. 
to clear the arrears of the annuity to Reg. Lib. 174i. fo. 86, S. C. 2. Atk. 
Maummer 1738, and the furplus towards 233. Ss. 
the payment of the 22 fol. ; and what it 


he Of 
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Stringer againſt New. - 5 Cake 129. 
In Chancery, Michaelmas Term, 1 5 Geo. 2. 1741. | | 


PARDWICKE, Lord Chancellor, delivered the following Deſcent. - 
opinion. THIS CASE comes before me by way of exception 
taken to the defendant's plea. I was of opinion laſt night, that the 
plea ſhould be allowed, and I have fince looked into ſome caſ: 
which have confirmed me in that opinion; and they afford ſt 
reaſons why this plea ſhould be allowed than I laſt thought of; for I 
had then ſome doubt with myſelf as to the operation of the fine. 


THE CASE is thus; | 


A. being tenant for life, with remainder ta truſtees to preſerve, 
&c. remainder to his firſt and other ſons in tail, remainder to the 
| heirs of his awn body, remainder to the right heirs of his father 
the deviſor, had a ſiſter of the half-blood, who was a daughter of 
oy father by a former venter; and he had alſo a ſiſter of the whole 


blood. 


THE QUESTION is, Whether 4. had made any alteration as to 
the deſcent of the reverſion in fee ? If he had not, it would deſcend 
to the ſiſter of the half: blood, who was the elder daughter, and 

| equally 


* 
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STzIxGEs equally heir to the father with the other daughter. But if he had 
ga altered it and given it to himſelf, it would deſcend to the ſiſter of 
the whole blood, who claims as heir to her brother, who was laſt 
actually ſeiſed; and therefore ſhe is entitled under that known rule 
of law, that “ poſſeſſio fratris de feodo ſimplici facit ſororem eſe 
| _ © heredem.” | N 
But then it is certain, that muſt be an actual poſſeſſion; fo that 
it is argued in this caſe, that this being an eftate for life in 4, 
with a remainder in tail and a reverſion in fee expectant, this is 
not ſuch a poſſeſſion as will intitle the younger daughter to take 
under a poſſeſſio fratris.  ' - #5 
What was inſiſted upon on the other hand in order to have 
altered the courſe of deſcent, and given it to the heirs of A. inſtead 
of the heirs of the father, is, that A. had made a leaſe and releaſe, 
and thereby conveyed the eſtate to B. on truſt for the payment of 
debts, &c. and levied a fine thereof, but had not ſuffered a reco- 
very. | a 


And the queſtion is, Whether this fine has changed the reverſion 
in fee, and thereby altered the deſcent ? 


And I am OF oPINION, that it did alter the reverſion, and that 
therefore the eſtate will go to the right heirs of A. and I found my 
opinion on two caſes in Co. Lit.; the firſt of which is 15. 4. where 
he ſays, *© If a man has iſſue a ſon and daughter by one venter, and 
dc a ſon by another, and die, and the eldeſt ſon enters and dies 
cc without iſſue, the daughter ſhall have the land by a pefefſi 
& fratris, and not the younger ſon ; but if the elder brother after 

| « his entry endows the wife of his father of a third part, and dies 
„& without iſſue, the younger brother ſhall have the reverſion of the 
| cc third part, becauſe the actual ſeiſin which the elder got by his 
“ entry is defeated by the endowment. But if the elder had made 
* a leaſe for life, and died, and leſſee had endowed the wife, and 
cc tenant in dower had died during the life of the leſſee for life, 
< the ſiſter, as heir to the elder brother, ſhould have had the whole, 
< becauſe by the leaſe for life he had altered the reverſion : for in 
cc the firſt caſe, the ſeiſin being defeated as to a third part by the 
© endowment, the reverſion thereof depended on the eſtate which 
« the wife was in from the huſband ; fo that in judgment of Jawa 
e reverſion only deſcended ; but in the other caſe, the reverſion 
«< was changed and altered by the leaſe for life, and is therefore ex- 
ct pectant on a new eſtate for life,” | | 


The other caſe is Ce. Lit. 191. where it is ſaid, * That many 
et times the change of the freehold makes an alteration and change 
of the reverſion ; as if tenant in tail or huſband ſeiſed in right of 
c his wife, or tenant for life, make a leaſe for the life of the 
ce leſſee, in all theſe cafes the leſſor does gain a new reverſion by . 
„ wrong.” And if the elder brother grant areverſion expectant 
© en a freehold for life, it ſhall cauſe a poeffo fratris. F wm 


New, 
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all which caſes 8 that from any ſuch change in the rever- STRINGER 


fon it ſha!l deſcend to the heir of the ſon, and therefore entitle the 
younger ſiſter of the whole blood to claim as heir to him by a 


poſſeſſia fratris | | 

In the preſent caſe, the conveyance is by leaſe and releaſe to B. 
to pay debts, &c. : and ſurely this is a great alteration, for this 
amounts to a grant of his eſtate for life; and it likewiſe paſſes the 
reverſion in fee; for as he was right heir of his father, he had a 
reverſion to grant, though it would deſcend to the right heirs of 
the father without ſuch an alteration ; and though the eſtate was 
ſubject to redemption on payment of the debts, &c. yet it would 
follow the heirs of the ſon, becaufe the fon had changed it, and 


* 


made it his own by a plain alteration. | 


Now I ſhall confider what would be the effect of this fine, ſup- 
poling the leaſe and releaſe out of the caſe; and that fine would 
certainly have barred the remainder in tail in himſelf, for he was 
ſeiſed for life, with remainder to the heirs of his own body; fo 
that the fine barred the eſtate, and would have amounted to a grant 
of the reverſion in fee, if to a ſtranger. * Now this reverſion in fee, 
| inſtead of being expectant on the eſtate-tail, as by the deviſe it 
was, does now depend on an eſtate on contingency. 


Therefore on this caſe, whether the reverſion being thus 
changed ſhall alter the deſcent of it, ſo as to go to the heirs of the 
ſon, I am clearly of opinion, that it is literally within what 
was laid down in Co. Lit. 191. b. that if the elder brother change the 
freehold, it ſhall alter the reverſion likewiſe, and ſhall cauſe a 
poſſeſſis fratris. In the preſent caſe, I think, that both the con- 
veyances have changed the reverſion, and therefore the eſtate will 
deſcend to the defendant as heir of the whole blood to the brother, 
and am therefore well ſatisfied in allowing this plea. 


Montgomerie againſt The Attorney-General. 
In Chancery, Michaelmas Term, 15. Geo. 2. 1741» 


Pp ARDWICEE, Lord Chancellor, delivered the followin 
11 opinion, THE QUESTION is, Whether ſome letters ſhall be 
allowed to be read? And the caſe by which the queſtion is 
introduced is this: The plaintiff is heir at law of the teſtator ; 
and the queſtion ariſes upon the ſanity or inſanity of the teſtator 
at the time of making his will, on which the validity of it 
depends. | | 


It ſeems, after the death of the teſtator a bill was brought in the 
name of THE ATTOQRNEY-GENERAL, at the relation of the 
deviſees, in order to eſtabliſh the will and to have the truſts 
executed, in which the heir at law was made defendant. And 
this Court directed an iſſue at law to be tried of deviſavit vel non, 
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Caſe 130. 


Z In what caſes 
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be read. 


which depended on the validity of the will; and a verdict was 


thereupon given in favour of the will. Whereupon application 
| | ; Was 
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MexTeoxt- was made for a new trial ; but WII. LES, Chief Fuſtice of the 


againſt 


ATTornztyY 
Srx RAL. 


| * Lord Bacon's Ordmances in Chancery, printed in his Law Tracts, page 279. 
| es Any 


Common Pleas, certified, that he was ſatisfied with the verdict, 


ſo that the new trial was refuſed ; and then this iſſue being tried, 4 
decree was made on the equity reſerved. | 


The trial of this iſſue was in Trinity Term 1738, and the decree 
made in Mic haelmas Term following. After which, in the fame 
Term, the now plaintiff brought an ejectment in order to recover 
the premiſes ; but on this a new information was brought by 
THE ATTORNEY-GENER AZ; in the nature of a ſupplemental bill, 
for a perpetual injunct on to ſtay proceedings at law. This came 
to be heard in 1740, and a decree for a perpetual injunction was 
accordingly made. Since that, the plaintiff brought a new bill, in 
the nature of à bill of rev.-w, and applied to.the Court to have 
the original cauſe heard, and the decree for the perpetual injunction 
reverſed; and the reaſon he founds this application on is, Becauſe 
fince the trial and decree he has diſcovered new evidence to ſhew 
the infanity of the teſtator, which was not in his power to have 
produced before, and ſuch as he thinks would have induced the jury 
to have found a different verdict; and therefore he prays that 2 
decree for a perpetual injunction may be reverſed, fo that then he 
thay have a new trial. This evidence, it ſeems, conſiſted in 
letters which were in the cuſtody of the defendants. So that the 
queſtion now is, Whether theſe letters ſhould be admitted to by 
read ane te proof in this bill in the nature of a bill of review? 
To the admiſſion of them ſeveral objections have been made: 
Fist, That it is not ſhewn that they were firſt diſcovered and 
came to his knowledge after the firſt decree in Michaelmas Term 
1738. SECONDLY, Suppoling they did ſince the firſt decree, yet 
it is plain it was before the decree for a perpetual injunRion ; 


which is ſufficient to induce the Court not to admit the reading of 


them now, becauſe they might have made uſe of them in order to 
have prevented that decree being made. Now though this bill is 
called a bill of review, yet it is _— in the nature of a bill of 
review, and not ſtrictly one, becauſe the decree is not enrolled j 
yet I muſt confider it as if it was really one, and therefore muſt 
teſerve the ſame rules as are laid dawn concerning bills of review; 
The original rule that is laid down by LoRo Bacon (a) is, that 
no decree ſhall be reverſed, altered, or explained; being once under 
THE GREAT SEAL, but upon bill of review; and no bill of review _ 
ſhall be admitted, except it contain either error in law appearing in 

the body of the decree without further examination into matters of 
fact, or ſome new matter which hath riſen in time after the decree, 
and not any new proof which might have been uſed when the 
decree was made. Nevertheleſs; upon new proof that is come to 
light after the decree made, and could not poflibly have been uſed 
at the time when the decree paſſed, a bill of review may be 
grounded by the ſpecial licence of the Court, and not otherwiſe. 
do that on this rule three things are to be conſidered : FIRs r, 
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Any error in law appearing in the body of the decree. SECONDLY, 
Some new matter which has riſen in time after the decree ; fo that 


the ſecond does not take in this caſe as being new matter, &c. ; 


and ſo is the caſe of Whorehood v. Whorehoad (a), where the 
wife brought her bill for alimony upon her huſband's having left 
ber; and there was a decree, that the huſband ſhould pay her fo 
much a quarter. Afterwards the huſband Ty a bill to ſtop 
the allowance, upon a ſuggeſtion, that he had offered to take her 
home to him, and ſhe had refuſed to come; whereupon the 
alimony was ſtopped. But this was not properly a bill of review 
according to the deſcriptions in thoſe rules, but rather in the nature 
of an original bill. So that in the preſent caſe this is not properly 
new matter, but it is new proof of that matter which was before 
alledged, vix. of the infanity of the teſtator, which was originall 
the defence, and therefore is new proof of that matter, and 4.4, 
could not poſſibly have been uſed at the time of the decree. And 1 
have ſeen a manuſcript of Loxd NoTTINGHAamM's, with his own 
notes on Bacon's Kules, where he adds of his own, that this new 
matter muſt be ſuch of which the party could not have advantage 
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at the time of the decree. And agreeable to this rule is 1. Chan. 


Rep. 43. where, after laying down a rule, that nothing is a ground 
for 2 new trial after judgment that is not a ground for a bill of 


review, it is ſaid, ** nor is the want of evidence of matters which 
“ might have been uſed in the firſt cauſe, and of which the 


ic party had then knowledge, any ground for a bill of review.“ 
Theſe therefore being the rules to be obſerved in bills of review, 
it is neceſſary now to conſider how far the preſent caſe correſponds 


with them, 


THE FIRST OBJECTION as to allowing this evidence is, that the 
plaintiff had not ſhewn that theſe letters came to his knowledge 
ſince the firſt decree. Itis admitted by the anſwer of the defendants, 
that it was after the trial at law ; and the plaintiff has ſworn by 
affidavits, that in February 1728 his wife intimated to him, that 
there were ſome letters wrote by Chri/topher Pley, a perſon ſent for 
8s an evidence at the trial, to her father before the trial, which ſhe 
thought might be of ſervice to him. But then this was in February 
1738, which was both after the trialand decree. But it is objected 
on the defendant's fide, that this is no proof, becauſe this affidavit 
is made by the plaintiff ; and ftrictly ſpeaking it is not: yet not- 
withſtanding this, it has always been conſidered as. ſatisfactory, as 
far as it concerns the plaintiff's own knowledge; and it is impoſ- 


fible for a man to give more certain evidence when a thing came to 


his knowledge: and to ſhew that it is ſufficient, an affidavit of the 
fame nature was allowed in Hannetra v. Fackjon, where, 
though Lord HARcOURT diſmiſſed the bill on this exception, 
2 the Houſe of Lords reverſed his decree, and held the evidence 


uffcient. Beſides, in the preſent caſe this affidavit of the plaintiff's | 


is ltrengtnened by the defendant's anſwer ; for they do not ſwear, 


(a) Eq. Cafes Abr. 67. 
? - 
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pare og nor indeed fay ſo much as they believe, that this came to the 
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plaintiff's knowledge before. It is true, this is not an admiſſion, 
but it is a paſſing over what has been alledged; and all they ſa 

is, that theſe letters came lately to their knowledge. But thefs 
affidavits were then filed ; and whenever a matter is pointed out. 
on one fide, and not contradicted on the other, it corroborates 
what is ſworn ; and it often happens on motions, that the facts are 


_ imperfectly ſtated; but if the other fide have an opportuniry to clear 


them up, and do, it ſtrengthens what is ſworn. But ſuppoſe it 
can be taken in this caſe, that they came to the plaintif®s know. 
ledge between the trial and dectee, yet it was after publication 
paſled ; and then the queſtion is as to « true conſt ruction of Lord 

Bacon's Rules: and though to be ſure this does not expreſsly come 


Ainder his deſcription as being new matter, yet it is new proof ofa 


matter which could not be made uſe of at the time of the decree, it 


being diſcovered after publication; and Logd NoTTINGHam 


ſays, that it muſt be ſuch as could not be taken advantage of at the 
time of the decree ; and ſo is 1. Chan. Prec. Now if the proof 
comes after publication, as the plaintiff is forced to proceed to a 
hearing, he cannot have any advantage of his new proof at the time 
of the decree. But it is farther objected, that though this was 
diſcovered after the trial at law, yet it might have been made uſe 
of on the motion for a new trial. But that is not now to be conſi- 
dered on a bill of review; neither is the Court or the plaintiff 


bound by that, for new trials are entirely difcretionary in the 


Court. 

THE NEXT OBJECTION is, that ſuppoſing it does ſufficiently 
appear to have come to light ſince the making the firit decree, yet 
if it appears to have come to knowledge before the ſupplemental 
bill, that is enough to repel the reading of thefe letters. * But as 
to the ſecond decree, that was merely conſequential while the firſt 
ſtood in force, for the firſt bill was brought making the heir at law 
defendant ; and the Court decreed a performance of truſts for the 


_ charities mentioned in the will. The heir at law afterwards 


brought an ejectment; but he was not admitted to proceed, for the 


| fame reaſon as is laid down in Vernon v. Acherley (a), that a man 
ſhould not be ſuffered to overturn a decree by a proceeding at law. 


Therefore I ſay, while the firſt decree ſtood in force, the ſecond 
decree muſt be made; and though the ſecond decree for a perpe- 
tual injunction was made to hinder the plaintiff from proceeding 
at law, yet it doth not bar him from proceeding in this court, nor 
can it be pleaded to a bill brought here: and indeed the reaſon of 
granting a perpetual injunction to ftay proceedings at law is in 
order to confine them to this court for relief, and therefore the 
bringing this bill is not inconſiſtent with that decree. But ſuppo- 
fing, for argument fake, that the decree for a perpetual injunction 
would have ſtood in his way had theſe letters come to his knowledge 
before that was obtained, yet as he has ſworn. that his wife, in 


(a) 2. Bar. Chan. 212. 426. 
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February 1738; intimated, and indeed only intimated, to him, MonTcoms- 


that ſhe. believed there might be ſome letters which would be of 
ſervice to him; ànd it is further ſworn, that it was Michaelmas 
1739, and not before, that ſhe told him that ſhe remembered the 
purport. We are now to conſider, whether theſe letters did not 
come to the plaintiffs knowledge even after the ſecond decree ; 
for it is not to be imagined that every bare hint of matters in the 
cuſtody of the adverſe party is to be called coming to a man's 
knowledge. His wife only told him there were Des letters 
before the ſecond decree; but it was ſworn that ſhe told him what 
the ſubſtance of them was ſince that ſecond decree. Now this 
evidence muſt. be conſidered ſecundum ſubjectam materiam; and 
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therefore it is natural to imagine, that the plaintiff might think it 


dangerous to proceed on this fort of evidence until he was ſure what 
might be the effect of it; otherwiſe he might poſſibly oblige the 
defendant to produce evidence which might be. againſt him; 
and therefore as the words of the rule are, © that the evidence muſt 
«come to light or knowledge after the decree was made, in order to 
«have advantage of it by review,“ I do not think it can be properly 
ſaid to have come to the plaintiff's knowledge before. But then it 
has been alledged for the defendant, that this affidavit is ſomewhat 
ſuſpicious, and that it might poſſibly have come to his knowledge 
before; and ſo indeed are all thoſe cafes where a man ſwears when 


a thing came to his knowledge. So is the caſe of Hannetra v. Hannekra +. 
Jacchſon, and indeed ſtronger than the preſent; for there a bill was Jacobſon. 


brought on foundation of new evidence which was contained in 
his own cuſtody in a box in his garret ; and the plaintiff annexed 
an affidavit, that the letters which the box contained were ſent over 
after the death of the inteſtate, and that they had lain in his garret, 
and he had not read them before the former decree ; and Lox D 
HARcOURT allowed a demurrer to this, and fo diſmiſſed the bill; 
but THE Houst or LoRDs reverſed this decree, and ordered the 


Court to proceed on the bill of review; though to be ſure this 


evidence was liable to many ſuſpicions that it might have come to 


the party's knowledge before. And that caſe is much more 


ſuſpicious than this; for there the letters were in the plaintiffs own 


cuſtody, but here they were in the cuſtody of the adverſe party. 


ANOTHER OBJECTION to the reading of theſe letters is, that it 


tends to the admiſſion of examination of freſh matters after publi- 
cation, which the Court ought to avoid. But here is the lefs 
danger in the preſent cafe, becauſe it is in relation to letters in the 


defendant's cuſtody ; and as this evidence is in writing, there is no 


danger of perjury. Beſides, there is another very material circum- 
| ſtance which would induce me to admit of this proof, which is, that 


on reading over this bill in the nature of a bill of review, I obſerve, 
that the plaintiff has charged the defendants with fraud; and being 


ſo, I think it is a ſtrong ingredient in the preſent caſe, becauſe 


fraud is a ſufficient foundation for a bill of review ; and there are 


ſeveral cafes to that purpoſe, as Richmond v. Taylor ; and fraud 


will overturn a judgment at law as well as a dzcree in this court; 


Vol IX. B b | for 
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. MonTcorz- for if an executor confeſs a judgment, and plead it to an action 


1 1 brought by a creditor, the plaintiff may reply per fraudem et covinam, 
- - which, if found, is ſufficient to overturn the judgment; and fo it 


ATToxxxy Would the decree here; though I do not fay that I preſume any 
GzxzzAt. fraud in the preſent cafe. Gs ns | | 
Theſe are my reaſons why I am of opinion, that the letters 
ought to be admitted to be read; though I muſt ſay, I had a great 
deal of balancing in my mind, becauſe I would be very cautious 
how I extend theſe rules as to admitting new evidence further than 
_ abſolute neceſſity requires. This determination, however, cannot 
introduce any general rule as to theſe matters, becauſe it entirely 
depends on its own particular circumſtance. I am THEREFORE 
OF OPLN1ON, that theſe letters ought to be read. 


Cafe 131. Sergiſon and Mary his Wife againſt Sealey and Other. 
In Chancery, Michaelmas Term, 16. Geo. 2. | 


If a father, pre- MN. PITT being an elderly gentleman, and ſeiſed with a palſy, 
vious to his be- was ſo far affected as to loſe the uſe of his feet and limbs, and 
. a lu- his ſpeech was ſo far injured that he was ſcarce able to pronounce 
natic, make a. anything more than © aye” and © no,” and at laſt his memory was fo 


urchaſe of an : : | | 7 
== with the far impaired that he could only anſwer to very ſhort queſtions; for 


conſent and ap- if the propoſition was of any length he could not retain it. His fon 
probation of his was entitled to both his real and perſonal eſtate; and in 17242 
r no the commodious purchaſe offering, he made propoſals to his father to 
gr cb buy it, who upon the defcription of it agreed to it, and rode out 
laid out therein along with his ſon and ſteward to view it. Upon which a con- 
mall not be con · veyance was made to the old gentleman ; and, the purchafe- money 


fidered as perſo- being a thouſand pounds, he drew an order upon his banker for the # 


ene, payment of it. In 1726 a commiſſion of lunacy iflued againſt him, 
S. C. 2. Att. and the jurors by the inquiſition found, that old Ar. Pitt was a 
412. tunatic without lucid intervals at that time, and had been fo for 


eight years before, which was ſome years precedent to the purchaſe, 
1 he fon died in the life-time of Ar, Pitt his father. | 


And it now became a queſtion between Mr. Pitt's heir at law 
and his perſonal repreſentatives, Whether this purchaſe ſhould 


. « V 

not be conſidered as perfonal eftate, it being made by a lunatic? . 
IT WAS ARG UFD in Favour of the perſonal repreſentotives;that a | by 
lunatic not having diſcretion to manage his property, this Court 1 
will not ſuffer him to alter the nature of it, ſo as to change real fi 
into perfonal, or perſonal into real eſtate (@) ; and though he be N 
capable of a grant of lands to him by law, yet this Court, notwith- m 
ſtanding, will conſider ſuch purchaie as perſonal eſtate in indul- Wi 
gence to his perſonal repreſentatives. That an infant is under the thy 
8 to 
(a) See Ex parte Ludlow, 2. Atk. parte Bromfitld, 3. Brown. Ch. Rep. and 


407. Ex parte Annandale, Amd. 80. 51%. 


E. parte Grimftone, Amb. 706, Ex 
8 | fame 
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fime incapacity ; nor will this Court ſuffer the truſtee of an infant 
to do an act to alter the courſe of ſucceſſion or diſcent, as to lay out 
money in land, not if the infant have ever ſo much, or the purchaſe 
de eyer ſo commodious. Much niore this Court will not ſuffer the 
money of a lunatie to be inveſted in land, to transfer the ſucceſſion 
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from the executor to the heir; for if the Court were to permit this, 


it would put it in the power of truſtees to diſpoſe of infants or 
unatics eſtates as they pleaſed, as In relation to perſonal and real 
© repreſentatives. | | Cr 

HarDwWICKE; Lord Chancellif, The general queſtion in this 
caſe is, Whether here are ſufficient grounds in a court of equity 
to ſet aſide a purchaſe and conſider land as perſonal eſtate ? for 
taking Mr. Pitt to be a lunatic, or non compos nientis, which 
perhaps is a better term, for want of will, he was capable of 
taking a grant of the real eſtate (a) which has deſcended to the 
plaintiff; and as it is veſted in point of law as real eſtate, the 
queſtion is, Whether the purchaſe may be ſet aſide in equity, fo as 
to be eſteemed a perſonalty ? This arifes upon two points: The 
frſt, Whether there is ſufficient eFidence to induce the Court to 
believe, that at the time of making the purchaſe this gentleman was 
a lunatic ? The ſecond, Whether this Court is to conſider it as 
perſonal eſtate If he is one? 


In relation to the evidence of lunacy, I AM or o021N10N, that 


there is not ſufficient evidence that he was at that time abſolutely a 


lunatic ; the only thing that has been read to it is the inquiſttion 
which found him to be a lunatic without lucid interyals at the time 
of iſſuing the commiſſion in 1726, and for eight years before. 
The jury have gone too far in finding him a lunatic for ſo long 
beck; they might perhaps with reaſon have found him incapable 
of managing his affairs with that exactneſs as he ought, and he not 
a lunatic ; which 1 believe to be the caſe ; for this aroſe from an 


indiſpoſition by the palſy ; and there have been often perſons ſtruck 


with an apoplexy which has afterwards turned to a confirmed pally, 
At firft it might but juſt affect the motion of his muſcles, as in this 
caſe it took away the uſe of his hands and feet, and left him very 
litle power of his tongue; but in courſe of time the patient, by the 


weight and advance of his diſtemper, may become quite non compos, 


which I believe to be the cafe of Mr. Pitt; for it is poſſible he 
tight be a lunatic at the time of the inquiſition, and capable before. 


The eight years over-reach the time of the purchaſe ; but an inqui- 


ſition is not concluſive evidence, for it may be denied and traverſed. 


Nay, it is not concluſive to the point of time in which it is found, 


much leſs is it to a retroſpect. There have been many inſtances 


wherein juries have found a man a lunatic for many years before 


the inquiſition, and notwithſtanding that evidence has been given 


to another jury upon trials to controvert ſuch former inquiſition, 


ad the jury have found him not to be a lunatic. What confirms 


(4) See Co, Lit. 2. b. Perkins, f. 51. 
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szacison me that this retroſpect of the inquiſition is falſe is, that in 1724, 


_ 3 which was but two years before the iſſuing of the commiſſion, this 


a 1 lived at the head of his family, had the management of 
8 is eſtate in his own hands with the aſſiſtance of his ſon, and 
any OTuzxs. his ſteward to ſee it, and drew an order upon his banker to pay the 

| e-money ; and it is not reafonable to think, that the ſon 

who is entitled both to his real and perſonal eſtate, would have 

made all this parade if his father had been a lunatic. As to 

Ar. Pitt's being capable of anſwering “ Aye” and « No,” 

there has been a caſe of very great confequence not long a 

determined, that a man who could do ſo might paſs his eſtate 6 

will. Therefore, as the evidence ſtands, I think him capable of 

—_ ſuch a purchaſe; and I ſhall not fend it to a trial at 

W. | 


But I do not rely ſolely on the opinion that Afr. Pitt was not nm 
compos; for rates” for him to have been non campos at the time, yet 
there would not be ſufficient ground to change this real eſtate into 
perſonal, becauſe there is great difference between this caſe at the 
time of the tranſaction and the caſe of a lunatic; for this gentleman 
lived at the head of his family with his ſon to aſſiſt him, who was 
entitled to the poſſeſſions of his father both real and perſonal. 
The act itſelf is a very reaſonable one, and no objection againſt it 
by the perſons who claim to have it decreed as perſonal eſtate. 
He was a gentleman of a very large perſonalty, for the jury found 
him to be worth thirty-ſeven thouſand pounds. He had been a 
Spaniſh merchant in town, and afterwards retired into Somerſet- 
Hire. ö | | 
I The caſe of infants is, as has been argued, that their perſonal eſtate 
ſhall not be converted into real eſtate by their guardians (a); 
nor will this Court ſuffer it if applicatian be ra, to it for that 
- purpoſe, unleſs with this reſerve, that it ſhall be conſidered as 
perſonal eftate if he die before twenty-one. But that is different 
from the preſent ; for in that the eſtate left by the parent was 
never in the power or management of the infant himſelf, or of the 
guardian, and therefore to be ſure neither of them ought to take 
upon them ſuch change; but here Mr. Pitt has had a power over 
the eſtate for many years; and though afterwards he becomes 
weak by a palſy, yet the family continues ſtill to go on in the 
| fame manner, and the old gentleman aſſiſted in his affairs by his fon 
and Reward, and a reaſonable act is done; and if the Court 
was to overhaul theſe things, ſo as to conſider a real eſtate as 
. perſonal, it would be very miſchievous. Suppoſe Mr. Pitt had 
made leaſes for life, would the Court have ſet them aſide, though a 
jury afterwards thinks fit to find him a lunatic for many ycars back, 
and that improperly too? Compare the preſent cafe with that ot 
lunatics in the care of this Court : there, whereſoever an account is 
to be taken-of a lunatic's eſtate, the order is, to have thoſe perſons 


( Sce Tulbit v. Tellit, Amb. 370. Inwood v. Twyne, Amb. 417. 
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to attend who are at that time entitled to his real or perſonal eſtate. Szec190x 
If the account be taken, and the parties who were then entitled die, * Mazr 
the perſons who come next to be entitled, though they were not ** i= 
preſent at the account, ſhall be concluded by it. Nay, further, 1 

if a reaſonable purchaſe offered itſelf for a lunatic, and would ſerve ax» Orazxs. 
to meliorate his fortune, if there has been no objection by the parties 

entitled, but they have conſented to have the money inveſted in land, 

this purchaſe will be good, and bind all future ee ke who ſhall be | 
intitled to the perſonal eſtate of the lunatic, though they were not 
themſelves conſenting to ſuch purchaſe ; which is the preſent caſe ; 

for the ſon, who was then entitled both to realty and perſonalty, 

was aſſenting, and the preſent claimants of the perſonal are bound 

as much in this caſe as the former before mentioned. Therefore 


there is no ground to vary this purchaſe. 


Ineſon againſt Moulſton, et contra: Caſe 132. 
| OR, R 


Jenny Vobe's Caſe. 
In Chancery, Michaelmas Term, 16. Geo. 2. 


FR. BURR having four children, by will deviſed all his real In what cafes a 
and perſonal eftate to truſtees, and willed them to convert it court of equity 
into money, in truſt that it ſhould be divided equally among his wil oblige the 
children, any of whom dying under twenty-one, ſuch ſhare was to 2 
go to the ſurvivors. r. Jobe intermarried with the teſtator's eee 
daughter Jenny Burr, who was then an infant of about eighteen. wife. 
The marriage was without the conſent of the truſtees. The 
truſtees had inveſted her fortune in their own names in Bank and 
South- Sea ſtock to the amount of five hundred pounds. The truſtees 
alſo lent Ar. YVobe ſixty pounds to pay off ſome debt; Mr. Voba, 
for ſecurity, gave bond; and afterwards aſſigned over to Ar. 
Moulſton of the ſhare of the fortune his wife was entitled to under 
the will of her father, and this while the wife was ftill an infant. 


And to a demand of a creditor upon _ theſe ſtocks, Mrs. . 
Vibe inſiſts upon the equity of this Court to give her a provi- 
lion. | | | 

Mx. Chur, for Mr. Moulſton the creditor, argued, that this 
Court in general takes care of femes-covert, but that ſuch care is 
only diſcretionary in the Court, and like a party coming here for 
the ſpecific performance of articles, which the Court, upon circum- 
ances, may either grant or refuſe ; that it is not like the caſe 
of a bill for redemption within time, for that is neceſſarily decreed, 
and ex debito juſiitic; that if the huſband came into this court 
himſelf for his wife's fortune, the Court will not decree it him 
without a proviſion for the wife out of it, or ſome other fund of the 
butband's 5 but where a faith is grounded upon a wife's fortune, 

| „ B b 3 18 and 


n Ihn the Court of Chancery. 
Inzson - and a perſian truſts the huſband ypon the credit of it, it is otherwiſe, 


I and ſhe not be entitled to a proviſion againſt him. 
& contra 5 In the caſe for terms of years, the huſhand may by law diſpoſe 
oy of them without the joining of the wife; and this 8 will never 
os ts > e to prevent the operation of law, which in many caſ | 
CAs z. . Opec on 0 » W in F Cates has 
ſtripped the wife of a proyiſion. This Court has even gone 
farther, and has made the like direction of a truſt-term to the ſole 
and ſeparate uſe of the wife granted by a former huſband, which a 
ſecond huſband may diſpoſe of without joining the truſtees ; 
as in the caſe of Sir Edward Turner (a), in the Houſe of Peers, 
And the firft caſe to that purpoſe is Tudor v. Samyne (b), where it 
is decreed, that the huſband might ſell ſuch truſt of a term ; and 
though it was objected, that the huſband in that caſe had made no 
proviſion or ſettlement for the wife, and if he himſelf was plaintiff 
the Court would not decree the truſtees to aſſign ta him without 
making ſome ſettlement on the wife, and the plaintiff, who is a 
purchaſor of the truſt-term and deviſes under the huſband, ought to 
be in no better a condition, ſed non allecatur; which ſeems topoint out 
a diſtinction as to giving a proviſion to the wife as between the 
huſband and her, and not where there is a third perſon as a creditor 
or purchafor ; that in the preſent caſe the Jaw operates with Mr. 
Aoulſton; and though the wife has an equity to have a pro- 
viſion, yet Ar. Moulſton is a pecuniary creditor, and has an 
equity to haye his debt paid, which ought to turn the balance, 
* elpecially as he has the common law on his fide as well as equity. 
2. Peer. Wins. That as the huſband, by the very act of marriage, becomes 
1 — liable, in both his liberty and property, to the debts of his wit 
lans. contracted by her dum ſola, it would be extremely hard if he ſhoul 
k not have the ſame privilege of paying his own debts by her money; 
for the law makes the huſband an abſolute preſent of all the wife's 
perſonaſty, even of cheſes in action, at leaſt a right of recovery and 
of turning them into poſſeſſion, whereby they become his own 
abſolutely. A huſband has a right to aſſign over a mortgage which 
the wife has in fee, and yet by law he cannot transfer the fee, 
| though he can in equity: this point your Lordſhip determined in the 
Yaes v. Dan- Caſe of Yates v. Fe 16 Fuly 1741, where the wife of Dandy, 
dy, 16th July, in repreſentatian'to her brother, was entitled to a mortgage in fee; 
7741, in chan- and the buſhand by note acknowledging, that he had borrowed fo 
cy mnuch money of the plaintiff, promiſe to transfer the mortgage: after 
hat he did ſo; and upon Mr. Danudy's death, it became a queſtion 
between the aſſignee and the widow, Whether ſhe ſhould be 
entitled againſt him? He inſiſted, 'it was quite unprovided for; 
and yet it was decreed, that the huſband had power tg transfer the 
mortgage, though by faw he could not the fee: and in this caſe it 
was remarkable, that the mortgage was more than ſufficient to pa 
the debt; and though the wife had not relief for proviſion againſt 
the aſſignee, yet ſhe had out of the ſurplus againſt the repreſenta- 
tire. That. r. Moulſton had ſupplied Mr. Pobe the huſband with 
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wines, by which he has maintained the whole family, Fenny vile besser 
the wife included; and therefore it would be unequitable that ſhe ,, 2 


| | MoutsTon 
ſhould have the whole fortune. pag 


MR. ATTORNEY-GENERAL fo the contrary. The queſtion is, OR, 
Whether or no the defendant Afoulfton has a right to come into a * 2 Vour's 
court of equity to have thre? hundred and fifty pounds Bank ſtock 1285 
and one hundred pounds Seuth- Sea ſtock which belonged to Jenny 
Vobe, wife of Mr. Jobe? There are two things proper to be men- 

tioned as the ground upon which we go. | 


FirsT, The general rule of equity, that whereſoever the 
huſband comes into a court of equity in order to have his wife's - 
fortune, if he has made no proviſion the Court will take care that he 
ſhall do it, either collaterally or out of his wife's eſtate ; and it is 
the moſt common caſe, if there is ſuch demand by the huſband, that 
an enquiry is ordered to fee what proviſion the huſband has made. 
There is a difference, it has been faid, as to this Court decreeing a 
proviſion for a wife, between truſt- money, where the huſband or , 
creditors can only come into this court, and money in the hands of 
an executor or adminiſtrator which belongs to the wife, waere the 
huſband can come into the ſpiritual court for it; that in this latter 
caſe the Court will not intermeddle to enjoin the ſpiritual court. 
But that is a miſtake; for as this Court has a joint juriſdiction with 
that as to wills of perſonal eſtate, it will take up the claim of the 
wife, and will not let the huſband have a legacy there until there is 
a proviſion made for her; and injunctions have been granted to 
that court for that reaſon. Which THE CHANCELLOR agreed had 


deen ſo determined. 


SECONDLY, This right that a wife has to a proviſion out of her 
own fortune runs along with her fortune into all hands, and is 
clothed with this equity when in the hands of 2 creditor to her 
huſband. And this is but natural juſtice ; for it is not reaſonable 
it ſhould be in the power of the huſband to defeat the wife of this 
incidental right, for ſhe has not barely a jus ad rem, but in the thing 
itſelf; and ſurely the reaſon of the Corry interpoling at all is, the 
fear it has left the wife ſhould want a maintenance. That as the 
wife has this right of proviſion in her fortune, a creditor or aſſignee 
from the huſband ſhall take the fortune equally ſubject to that 
charge, and ſhall be in no better condition than the huſband. 
And as in the caſe of Benſon v. Turton (a), where there was a 
clandeſtine agreement by Ar. Turton with the young lady's father 
to return one thouſand pounds, part af her fortune, in ſeven years 
time, without intereſt, and a bond was given tor that purpoſe, 
the whole fortune was put down in the wriungs, and this bond was 
given unknown to Jr, 7 mother, who had made a ſettlement 
upon the young couple upon conſideration of the entire fortune, 


| Ar. Turton brought his bill to he relieved againſt this bond, which 
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Ixzzox the young lady's father had afligned in truſt for his creditors ; and 
ogainſf it wes decreed, that the creditors could be in no better condition 
* be; than the young lady's father, and that relief would run upon it into 
3- ” SY 3 5 i Ll bes” ; , 5 

# 1 whatſoever hands it came. © | | | 


J=xxy Vonz's He then argued, chat if Mr. Muulſton was to have the benefit of this 


Casr. | 
** aſſignment, it would chalk a way to the huſband always to deprive 


the wife of her proviſion; and if ſhe denied to aſſign it voluntarily, 
he might get a perſon to buy it at an under- price, which would be 
a valuable conſideration. There is no injuſtice in this caſe to M.. 
Moulſton, for he cannot take this without notice of the wife's right, 


and he muſt purchaſe at his peril. 


| Watſon». Maſ- He then cited the caſe of Wagon v. Maſter, at the Ralls, 


ker, at the March 19, 1732, which was a bill by affignees under a commiſſion 
Rolls, 1732 of bankruptcy againſt John Maſter, againſt the adminiſtrator of 
Samuel I iſe, for his perſonal eſtate. Miter, the bankrupt's wife, 
being Wiſe's ſiſter, and intitled to it, inſiſted, that as ſhe was 
unprovided for, the affignees ſtood in the place of her huſband, and 
| ought to give her a proviſion; and THE MASTER OF THE 
 ROoLLs was of opinion, that ſhe was entitled to it againſt the 
aſſignees; and confidering her huſband was a bankrupt, and 
incapable of maintaining her, he decreed her the intereſt of ſuch 
perſonal eſtate for life, and then he ordered it to be for the uſe 
of the affignees : he then aſked if there were children; and as 
they had been married fifteen years, and had had no children, and 
there was no probability of any, he refuſed providing for them; 
though he ſaid ſuch proviſions were uſual. . 0 
He then cited the caſe of Faccb/on v. Williams (a) and Richmond 
%%%%%%ͤl[[ , ed Je oe Oy = 

Mx. Chur, in oppoſition to theſe two caſes, cited the caſe of 
cry, . +6” 5 85 
Tux CHANCELLOR ſaid, he would look into the Books, and 

fixed Weaneſasy the third of November 1742 for giving his opi- 
 Harpwicke, Lord Chancellor. Theſe are croſs-cauſes, and 
both take their riſe originally in the will of WEE Burr, who at 

the time cf making it had five children; and by it he gives ſeveral 
legacies, and aſter ards diſpoſes of the reſidue of his perſonal eſtate, 
which he gives to his executors in truſt, and directs, that it ſhall be 
divided among his five children, vi. his four ſons and his daughter 
6 Jenny Lobe, Er and ſhare alike; and if any of them ſhould die 
| before twenty-one, and without iſſue, then he difects and appoints 
ſach ſhare to be divided among the ſurvivors equally. He 
then goes on and takes up the conſideration of his rea] eſtate, which 
were two houſes that were originally the eſtate of his ſecond wife, 
dut by marriage-articles covenanted to be conveyed to him in fee; 
2 z „ EE: 5 4 

(a) 1. Peer. Wms. 382. (e) 1. Peer. Wms. 458, 
6) 1. Peer. Wms. 1 FCC 

(6) __ | buf 


3 2 ; 39+ 
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but which never were conveyed. However, he devifes the truſt Ix zo 
of them, and directs. that ſhe ſhould convey to his executors, and , 42 
that they ſhould fell and turn them into money, to be diſtributed in * geg 
like manner as the perſonal eſtate. | —_— 


| Theſe are the directions of Mr. Burr, who died and left five chil- J * 


dren, his daughter Jenny, whoſe ſhare is at preſent in queſtion, being 
under age at the time of Mr. Burt's death; but whether any of the 
other were or are {till ſo does not appear. One of the brothers 
died after his father, under twenty-one, and by his death his ſhar2 
ſurvived and went over to the other four children, of. which Jenny 
was one. After this, upon the twentieth of Augu/# 1739, the 
defendant Jobe married Fenny Burr, the daughter, without making 
her any proviſion or ſettlement, and then contrafted debts with 
ſeveral perfons, but eſpecially a large one with Afr. Moulſton, the 
plaintiff in the croſs-cauſe, for wines in the way of his trade ; and 
on the twenty-third of March 173), he entered into a bond to 
Mr. Moulton to pay him his debts ; and on the twelfth of April 
1740, about three weeks after giving the bond, made an aſſign- 
ment to him in this manner. He aſſigns to him all the ſhare of 
Joſepb Burr the father and Harry Burr the ſon's perſonal eſtate, 

which he was entitled unto in rightof his wife, for and towards the 
payment of the principal and intereſt of the debt. Upon the 
thirtieth of May 1741, he made another aſſignment to Mafters 
and Carter, in truſt for all his creditors, of all his right, title, and 

' intereſt, in and to the fourth part and ſhare of Burr's eſtate, upon 

truſt for payment of the debts of all his creditors, ſubject, however, 
to the prior aſſignment. At the time of this tranſaction, Jenny was 
an infant, and attained her age only in 1741, about ſeven months 
afjer the laſt aſſignment. The ſurplus of the father's eſtate, as to 
what appears, remained undivided, I mean as to any ſolemn account 
between the parties; and there ſeems to be no account to make a 
diviſion of the eſtate which ſhall be eoneluſiye and binding. 


| Two bills are brought: The firſt in the name of the executors 
and truſtees in the wilt of the father, bringing all proper parties 
before the Caurt, and prays, that upon their paying Jenny Lobes 

portion to ſuch perſons as the Court ſnall direct, they may be 
indemnified and releaſed from their truſt, 8 

The croſs-bill is brought by Ar. Moulſton the aſſignee, who 

prays, that the executors may aſſign to him the ſhare of Jenny 
Haobe's portion for the payment of his debt, and then ſubmits to the 
Court, whether the ſurplus ſhall go to the huſband and wife, or to 
the creditors under the ſubſequent aſſignment. | 

In the ſeyeral anſwers, theſe two aſſignments are inſiſted upon: 
As to the huſband the equity is plain, that Mouiſton upon the firſt, 
and all the creditors upon the ſecond aſſignment, as againſt, him, 
ſhall have the fortune, ſubje& to the payment of their reſpective 
debts ; but the queftion ariſes in regard to the defendant the wife, 
for whom it is urged, ns 


* 


FirsT, 


e 


Fr b e R 23 «„ a 3 "IO OTE 
8 e e, TIE jj wage r eee t SL FT IOs F nn 7 LG 
ACT I BE Re . 8 3 e e . , ̃ ↄ œòMiß,. . . p f oc tes re” 42 
* : W * e eee For " WW 4 e P ras Bs e 
4 _ 1 A 7 - * WV * 9 ws * * * 4 x N * 7 = * * 
; I: Wn rt gt 2 5 ae OS e e 
33 a . * * 3 
5 i - 7 +, "= 
„ e 
ee ; - 
Nee 


5 
9 
7 
. 
EM 
5 3 
X 
— 
14 2 
« = 
3 
"6M 
* .<4Y 
"> 4 
3 
* 
2 
3H 
©- Av 
= FY 
YM 
a 
>< 
= 
* 
8 
I. ; 
EI 
— 
= 
1 
N 
8 
. 
3 
- *p__ 
I 
ID 
. 
_ 
"oP 
<Y 
—7 
— had 
3 
= ©Y 
* 
+ RS 
n 
n 
>: 
"1, 
% 
8 , 
478 
oY 
«MY 
— 
8 
+». + 
= 
= q 
"33 1 
4 
8 
3 | 2 
> » 
3 
ES 
«= 
_ 
iT 3 
iS 
>, VP 
8 
x3 3 
uy +. 
—Y 
N ? E E 
"TY 
3 
1 
** 4 
Sx 
_—_ . ** 
I'S 
=. = 
XY 
= 
= > Sc 
"gs 4 
* 4 
BE. 
* 
>, S 4 
JED > 
8 
. 
4 
3 
_ 
: 4 
* * 
+: 
"3a 
2 
* "* 
* 
__ 
1 


9 * . 
F - - > e pe * 2 
Nang * 

2 0 ws EE "22s - 3 
pF * "—_ * 2 n Nog * HEE 7. FF, 
„GCC ↄ Fe arthur {or 

* * 


In the Court of Chancery. 


Fixs r, That by the conſent and equity of this Court, if 1 
huſband having married a woman an infant without making pro- 
viſion for her, or if ſhe be not an infant and ſhe do not conſent, 
and he come into this court for her fortune, it will not be decreed 


Jsxxy Vorz's him till he has made a proviſion for her. 


SECONDLY, That this right of proviſion is an equity which is 
attached or annexed to the thing or eftare itſelf, therefore the aſſignee 
takes it ſubject to the ſame equity; and that he ſhall not haye the 
aid of this Court to have the aſſignment applied to the payment of 
his debts, though for valuable conſideration, without firſt making a 


proviſion for the wife in the ſame manner as the hufband would 


have been obliged to do. | 
As to THE FIRST QUEETION, which relates to the huſ, 


band, the equity is extremely plain; and it is an equity grounded 


upon natural juſtice, and that parental care which this Court 
exerciſes for the benefit of young infants who are orphans, deprived 
of the advice of their pareats, and often drawn into improvident 
matches; for which reaſon this Court ſeats itſelf in loco parentis, 
and ſettles a proviſion for the wife out of her fortune, upon a pre- 


ſumption, that her parent would not beſtow her fortune upon a 


huſband without a proviſion for his child. Therefore if the huſband 
be forced to ſue for his wife's fortune in this court, or in any other 
court with which this has a concurrent juriſdiction in that demand, 
the huſband ſhall make a proviſion for his wife before he ſhal! 
attain to her fortune, And upon this it is, where a portion has 
been left by way of legacy, as it is here, and the huſband has paſſed 


by this court and gone into the ſpiritual court, which he may do, 


this Court has enjoined the huſband from proceeding there, and 
compelled him to come into this court, or reſtrained him there until 
he had made reaſonable proviſion. But ſuch injunctions go only to 
ſuch courts with which this has a concurrent conuſance. And this 
has been apprehended to have been a newer and more recent 


exerciſe of 3 of this court than it really is; for if you 


look into TothiPs Records, or, Tranſactions in Chancery, 1695, he 
mentions the caſe of Tanfield v. Davenport (a), where a perſon 
ſuing in the ſpiritual court for a portion due to his wife, this Court 
enjoined him until a proviſion was made for her. This was fo long 
ago as the fourteenth year of Charles the Fir/t, in Logp Covkx- 


TRV time; which ſhews this to be a more antient exerciſe of the 


juriſdiction of this court in this reſpect than is imagined. 


Though this be ſo, yet if the huſband can come at a particular 
chattel debt or duty of the wife without the aid of this court, or any 
other having concurrent juriſdiction with this, I do not know where 
it has interpoſed, even againſt the huſband himſclf. Therefore if 
there has been a debt, or part of her fortune, whether equitable or 
legal; if the debtor would pay it, I do not know where the Court 
would hinder him, or upon an original bill by the wife would 

(a) Tothil, 179. | 5 
1 decre: 
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decree him to make a proviſion for her. So where there has deen 
a bond- debt due to a woman dum ſola, and an after- taken huſband 


has ſued the debtor at law, I do not know a caſe where the Court 


has granted an injunction to ſtay proceedings until he had made her 


a proviſion, for there this court has no juriſdiction; and he could Jzxxr Vong's 
not come into it for debt, it being only ſuable for in law. But I. 


vill not ſay, that if the bond-debt was the only fortune of the wife, 
what this Court would do; but there is no caſe where it has 


gone ſo far. | 


As to THE NEXT POINT, that this is an equity which is attached 
or annexed to the thing or eſtate itſelf, and therefore the aſſignee 
takes it ſubject to the ſame equity, and that he ſhall not have the 
aid of this Court tohave the aſſignment applied to the payment of his 
debts, though for valuable conſideration, without firſt making a 
proviſion for the wife in the ſame manner as the huſband would 
have been obliged to do. Eo | 


Upon this ſecond queſtion the doubt has ariſen. In the caſes upon 
this ſubject there appears ſome variety of determination; and it is not 
eaſy to reconcile the differences. I his is clear, that if the huſband 
make any voluntary * e or conveyance of the portion of the 
wife, ſhe will have the {ame equity againſt ſuch voluntary aſſignee 
as againſt the huſband himſelf : and this is the caſe of Burnet v. 
Aynaſton (a), which was, where a wife was entitled to a mortgage 
in fee, and che huſband aſſigned his intereſt in the mortgage to 
truſtees to call in the money and inveſt it in land to be ſettled to the 
uſe of the huſband and wife and their iſſue, remainder to the right 
heirs of the hyſbandg the huſband and wife died without iſſue, and a 
repreſentative of the huſpand claimed the benefit of the mort 
by virtue of the aſſignment; but the Court diſmiſſed the bill, be- 
cauſe the huſband had not an abſolute power over the mortgage, 
but being in the nature of a choſe in action he had only a right to 
reduce it into poſſeſſion ; and not having ſo done in his life-time, 
his aflignee ſtood but in the place of the huſband, and could not 


| have a greater right or power than the huſband himſelf had, which 


was only to reduce it into poſſeſſion in his life-time ; and not having 
ſo done, it muſt ſurvive to the wife, notwithſtanding the aſſignment, 
and muſt go to her adminiſtrator, There would be the like equity 
againſt the executor or adminiſtrator of the huſband as againſt a 
voluntary aſſignee; and alſo the ſame equity againſt any perſon 
who ſtands in the place of the hutband ; and that is the caſe of 
aſſignees under a commiſſion of bankruptcy, that where they take 
benefit of a wife's fortune under a general aſſignment of the com- 
miſſioners, they ſhall be bound by this equity or right of proviſion 
in the wife; and if they come into this court, they muſt allow a 
proviſion for the wife, becauſe they take only juſt the ſame eſtate 
and intereſt as the huſband did, and the act of parliament throws it 
upon them without confideration. This has been ſo determined in 


dhe 


(2) 2. Vern, 407. 
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380 0 I!n the Court of Chancery. 


Inz*ew the caſe of Jacobſon v. Williams (a). That caſe deſerves to bo 
* cited at large, for there is ſomething particular in it; and is thus ; 
On Malter Walinger, by his will, left his niece, Elizabeth Taylor, an 
oz, infant, one thouſand pounds, payable after the death of the teſtator's 
Jexxy Vosz's wife, and at his ſaid niece's age of twenty years, if ſhe ſhould ſo 
enz. Jong live; the niece married J. S. without the knowledge gr 
| conſent of her father; J. S. being at that time much in de t by 
judgment and otherwiſe, and erer. gained the young gentlewo- 

man's conſent by bribing her maid-ſervant. The niece was about 

eighteen. Soon after the marriage, F. S. became a bankrupt, and 

the commiffioners aſſigned over all the eſtate and effects of the 

þankrupt to the plaintiffs in truft for the creditors, who brought 

the bill for this legacy, the teſtator's widow being dead, and the 
niece being about twenty years old, and conſequently the legacy 
due; and the bankrupt had two ch Een by his wife then living. 
This cauſe coming on before BARON PRICE in the abſence of 
THE CHANCELLOR, THE BARON, in regard to the creditors, 
decreed the legacy and intereſt 'to be paid to the plaintiffs. 
But upon appeal from that decree to THE CHANCELLOR, his 
Lordſhip declared, that foraſmuch as the plaintiffs, the aſſi gnees in 
the commiſſion, claimed under the bankrupt, they ought not to be 
in a better caſe than the bankrupt himſelf ; and fince, if he had 
brought a bill for that legacy, the Court would not have allowed it 
him without obliging him at the ſame time to make ſame proviſion 
for the wife ang children, ſo, for the fame reaſon, when theſe 
claiming under the bankrupt (and who muſt be exactly in the ſame 
cafe as he himſelf would have been in) come for equity, they ought 
to doequity, which would be to provide for the wife and children of 
the bankrupt, from whom they derived their claim ; but with 
regard to the intereſt of the money, as the bankrupt was commonly 
allowed to. receive that, ſo the aſſignees ought to receive the ſame 
during the bankrupt's life: alſo if the bankrupt's wife ſhould die 
without iſſue, then the bankrupt would have been allowed to have 
received the whole money, and therefore in ſuch caſe the aſſignees 
ſhould be allowed to receive it alſo. MR. V ERxXoN, in this cauſe, 
cited the caſe of Taylor v. M beeler (b) to ſhew, that aflignees 
under a commiſſion of bankruptcy are not to be conſidered as 
purchaſors ; and to be ſure it was a very good caſe for that purpoſe, 
and was thus: A. mortgaged a copyhold for a conſiderahle ſum, 
but the conveyance was defective for want of a ſurrender being 
preſented in time. After which 4. became a bankrupt ; and THE 
CouRrT helped the mortgagee of the copyhold againit the affignees 
under the commiſſion, which he urged to be an argument that the 
creditors or aſſignees of the commiſſioners are not to be conſidered 
as purchaſors. Upon another objection in this cauſe, viz. that 
the aſſignment was made before any right to the legacy veſted in 
the wife, for by poſſibility it might never veſt, becauſe ſhe might 
die before twenty, the Court ſaid, it was clear that the commiſ- 


(a) 1. Peer. Wms. 383. () 2. Vern. 564. 
| | ſioners 
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ſioners could not aſſign this poſlibility of right which the bankrupt Inzeon 


had in the portion; and conſequently, the N being plaintiffs in 
the billz and intitling themſelves under this aſſignment, which is void 
with reſpect to ſuch poſſibility, therefore the bill muſt be diſmiſſed. 


Here is a particular train in the report of this caſe; and it looks Jexxy Vonz's 


as if LoRD Cow x reſted his opinion upon the aſſignment of the 
poſſibility's being void ; but if he founded his decree upon that only, 
it was a wrong one, and is not law, for commiſſioners of bankruptcy 
may aſſign a poſſibility, and it has been ſo determined often; for the 
words of the ac: of parliament are, © all that the bankrupt can de- 
« part with,” and 2 poſſibility may be releaſed or aſſigned in law 
or equity. And though Loxp CowPER mentions the point of the 


_ poſſibility at laſt, yet there is nothing in the report which ſhews x,cecun. 


that he was of a different opinion as to the wife's right of proviſion 
azainſt the aſſignees. | 


, 


Another caſe cited at the Bar is that of J/atfon v. Maſter, before 


Sm JoskrRH JEKYLY, late Maſter of the Rolls, in 1732 ; and that Ante, 356. S. c. 
caſe is as it was cited, and is the ſame reſolution as in Facobſon v. cited at large. 


Williams, that aſſignees ſtanding in the place of the bankrupt ſhall . 
not have the wife's fortune without making her a proviſion at the 
fame time out of it. But though theſe caſes are fo in relation to 
the huſband himſelf, and in relation to voluntary aſſignees or 
aſſignees under a commiſſion of bankruptcy, yet where the huſband 
has, for a valuable conſideration, aſſigned a particular ſpecific chattel 
or debt, whether legal or equitable, which the huſband can reduce 
into poſſeſſion without coming into this court, or thoſe havi 

concurrent juriſdiction with this as to the thing demanded, there 
the reſolutions have been contrary, that ſuch aſſignees ſhall not be 
conipelled to make proviſion for the wife ; and this is the caſe of 
Tudor v. Samyne (a), and was thus: A. being poſſeſſed of a 
remainder of a term for thirty-nine years, conveys it to truſtees for 
the ſeparate uſe and benefit of the defendant his wife, who marries 
B. a ſecond huſband, who firſt mortgages the term, and then afligns 
it to C. who brings his bill again wife and her truſtees, to 
compel them to aſſign over the legal eſtate to the plaintiff; and 
decreed accordingly ; for as the huſband may diſpoſe of a term for 
years, where the legal eſtate is in the wife, ſo he may of the 
truſt of a term without either the wife or the truſtees joining ; and 
Sir Edward Turner's Caſe was cited, that a term affigned by the 
firſt huſband for the ſeparate uſe of the wife may be fold or difdoſed 
of by the ſecond huſband. It was objected, that the huſband in this 
caſe had made no ſettlement or proviſion for the wife; and if he was 
plaintiff, the Court would not decree the truſtees to aſſign without 
his making ſome ſettlement on the wife ; and the plaintiff, who 
derives — the huſband, ought not to be in any better condition: 
Sed non allacatur. There was a diſpute at the Bar, whether the 


(a) 2. Vern. 207. 
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MoursTON, 
et contra ; 


Tn the Court of Chancery: 


non allocatur was to be applied to the affignees making a proviſion; | 
or to the huſband's ; and I am oF OPINIO, that it is to be appli 

to the aſſignees not being obliged to make a proviſion, for the hu — 
in ſuch caſe would: though it was ſaid, the huſband would not, 


Jaxxy Vonz's becauſe _— of making proviſion for wives has ariſen 


CaSks 


ſince that caſe ; but that is a miſtake; for that doctrine was v 

well underſtood at that time; and that appears from Tothil à8 
above in the reign of Charles the Fir/t, and that in its full extent; 
for the caſe he mentions was of an injunction even to the ſpiritual 
court. 'So Walters v. Saunders (a) is thus: A. made a ſettlement, 
whereby he created a term for years, in truſt to raiſe four hundred 


pounds a- piece for his two daughters; one of them married B and 


he and his wife brought a bill, and had a decree to have the four 
hundred pounds raiſed and paid; but before it was raiſed; B. aſſigned 
the benefit of the decree to one 7. S. in truſt for payment of his 
debts, and made him executor, and died, leaving his wife and one 
child unprovided : the creditors brought a bill to have the benefit 
of the ſaid aſſignment; and though it was inſiſted upon in behalf 

of the wife, that there was a difference between a term in truſt to 
raiſe a ſum of money for a woman and a truſt of the term itſelf for 
a woman, yet THE MASTER OF THE ROLLS held, that this being 


a term for years, and not a ſum of money, and therefore not to be 


| e e from Sir Edward Turner's Caſe, he muſt decree it, 


though againſt his conſcience, that there may be an uniformity of 
judgments. So is the caſe of Bofuil v. Brander (H): A feme ſole 
was a mortgagee in fee for eight hundred pounds, and married a 
tradeſman, who becoming a bankrupt, a commiſſion of bankruptcy 
was taken out againſt him; and the commiſſioners affigned over all 
his eſtate, both real and perſonal : afterwards the huſband died; 


and the writings relating to this mortgage being in the affignee's 


hands, the widdw of the bankrupt brought a bill againſt them for 
thefe writings, and to have the benefit of the mortgage : the 
cauſe came on to be heard, and for its difficulty was ordered to be 
ſpoke to again; when His Honour delivered his opinion ſolemnly 
for the wife; but afterwards being diſſatisfied with that opinion, 
he ordered the decree to be ſtayed, and to be attended again by 


Counſel. Whereupon His Honour gave his opinion, that if there 


bad been any articles before the marriage purporting that this 

- money ſhould continue in the wife as her proviſion, br 
ſhould be aſſigned in truſt for her, they would be a ſpecific lien 
upon the mortgage, and have preſerved it from the bankruptcy. 
Alſo it might have been a matter of different conſideration if the 
aſſignees had been plaintiffs in equity, and deſired the aid thereof 
to {trip an unfortunate widow of all the had in the world, towards 


the doing of which equity would hardly have lent any aſſiſtance, 


becauſe the aſſignees claiming under the bankrupt huſband could 
be in no better plight than the huſband would have been ; and if 
the huſband had in equity ſued for the money, or elſe prayed that the 


| () Eq, Caſes Abr. 58. | (5) 1. Peer. Wms. 458. 
| | mortgagor 


In the Court of Chancery. 


mortgagor might pay the money to the huſband without his making 


ſome proviſion for his wife, or at leaſt the wife, by an application 
to the Court, might have prevented the payment of the money to 
the huſband, unleſs ſome proviſion were made for her. But in the 


preſent caſe, the widow is plaintiff againit the aſſignees, ſo that Jenxy Vonr's 


ſhe, and not the creditors, ſeeks the aid of equity. And there 


being in the mortgage-deed a covenant to pay the mortgage - money 


to the wife, this debt or choſe in action was well aſſigned by the 
commiſſioners to the aſſignees, and veſted in them; like the caſe 
of Miles v. Williams (a), where a bond made to a woman dum 
fila was adjudged to be liable to a future huſband's bankruptcy, 
and aſſignable by the commiſſioners. Wherefore if the right to 
the debt was veſted in the aſſignees, as plainly it was, though the 


legal eſtate of the inheritance of the lands in marriage continued in 
the wife, yet this was not material, it being no more than a truſt 


for the aſſignees: like the common cafe; where there is a mortgage 
in fee, and the mortgagor dies, here the mortgage-money belonging 
to the executors, a the heir takes the legal eſtate by diſcent, 
yet he is but a truſtee for the executor ; for the truſt of the mortgage 
muſt follow the property of the debt, elſe the mortgagor would be 
in a very hard Caſe, liable to be ſued by the aſſignees of the com- 
miſſioners upon the covenant, and alſo in ejectment by the wife of 
the mortgagee; whereas the latter ſuit would be enjoined by equity. 
So in the laſt caſe cited, which is that of Bates v. Dandy (b), 
before me on the ſixteenth of Fuly 1742, which will appear to be 
a caſe much of the ſame kind with the laſt before Siz Joszen 


JEKYLL; for the two mortgages were two omg things, part of 


the property of the wife from her brother John Dyer, of whoſe 
perſonal eſtate there had been an account taken, the ſhares divided 
(for there were ſeveral perſons entitled), and the eſtates parted; 


and there was a declaration ſigned by the parties, that the total 
amount of the furplus ſhould be carried to the account of ſuch 


partition, and that the mortgage in fee ſhould remain to William 


Dandy and Mary his wife; and the deeds were accordingly 


delivered over to him ; he borrows money of Bates the plaintiff, 
and gives him a note to aſſign the mortgage in fee to him, and 
depoſited the deeds in his hands as a ſecurity till then, juſt as the 
aſſignees had the cuſtody of the mortgage in the ſaid ad 

v. Brander (c), before SIR 2 — and I was oF 
ePINION, that the creditor of the huſband had a lien upon the 


mortgage, and that I could not take it from him until the money was 


paid ; and though I decreed this part againſt the wife, yet as there 
was a ſurplus after the payment of Bates, I decreed that againſt the 
reptefentatives of the huſband in favour of the wife. In thefe four 
cates laſt cited, the particular contracts of the huſband, and the 
conſiderations upon which the ſame aſſignments have been made, 
have got the better of the wife's equity of proviſion ; and they 


kem to go upon the fame ground in two of the cafes, vIz. Tudor 


(4, 1. Peer. Wms. 269. 5 (e) x. Peer. Wms. 458. 2. Eq. Abr 
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ageinf# Cafe, whether rightly applied or not I will not ſay. And the 

car. tap ground in Sir Edward Turner's was, that as the huſbang 
on, might aflign a term of his wife's, ſo he might aſſign the truſt of a 
Jaxxy Vozx's term, for equity follows the law, and there ought to be the ſame 
| Cars. rules of property in equity as at law; The court. of chancery at 
: firſt ſhewed great diflatisfaction at ſuch a determination in Tae 
Hovuss or | apy inſomuch that, in Pitt v. Hunt (a), the 

Lord CHANCELLOR NoTTINGHAM, whoſe decree was reverſed 

in the caſe of Sir Edward Turner; faid; THE LogDs had altered 

the law without an act of parliament ; but he ſaid, he muſt be con. 

cluded by THE LorDs' judgment, for that there muſt not be one fort 

of equity above ſtairs in THE HOUSE OF LORDS and another below 

ſtairs in chaneery. But where the huſband has, for valuable con- 

fideration, aſſigned a debt, duty, chattel, or choſe in action of the 

wife's, there this Court has grounded the validity of it upon the 

authority the law gives the huſband to receive, recover, or get in, 

ſuch things of his wife's ; and where they have been aſſigned ſpeci- 

fically for valuable conſideration by the buſband; it will be binding 

upon the wife. 5 | 


As to the laſt aſſignment made to the defendants afters and 
Carter, I AM OF OPINION, that part of the caſe does not differ 
from that of aſſignees under a commiſſion of bankruptcy ; for Vabe 
afligns all his goods and chattels generally and all his right or ſhare 
of his wife's fortune, and not the thing itſelf; and it is only againſt 
him, and not againſt the wife. | 5 
As to the firſt aſſignment to Moulſſon, which is in eonſideration 
of a particular debt or fix hundred and four pounds due from Vebe 
to Ar. Voulfton, that is different from the general aſſignment, and 
differs alſo trom all the caſes I have cited ; and there are no cafes to 
come up to it. For firſt, the preſent is the cafe of a mixed fund 
ariſing from both real and perſonal eſtate ; for the father; Joſeph 
Burr, by will has deviſed this real eſtate to truſtees and their heirs, 
1 with directions io fel] and turn it into money, and that to be conſi- 
dered as perſonal eſtate ; but if the debts and legacies of the father 
had been paid, and all the children had come to age, they, no doubt, 
might have come againſt the truſtees to have it continued as real 
eſtate, if it had not been ſold, and they would have had that equity; 
and in relation to ſuch real eſtate, the wife being an infant, any 
_ diſpoſition of it by him would have been void 


SECONDLY, Mrs. Lobe was an infant during all this tranſaction, 
even at the laſt aſſignment, and therefore the peculiar object of the 
care of this Court. Beſides, the aſſignment was not of a term for 
years, or of the truſt of a term, or of any ſpecific particular debt, or 
chattel, or choſe in action due to the wife, but it is of the whole 
fortune; for Vobe aſſigns to Mr. Moulſton all the ſhare of Joeph 
Burr the father and Henry Burr the ſon's perſonal eſtate wh. ch he 
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In the Court of Chancery. 


was entitled unto in right of his wife, for and towards the payment 
of the principal and intereſt of Mr. Moulflon's debt; and all this 
of an aſſignment of ſuch an eſtate or intereſt which the huſba 
had not, nor could reduce into poſſeſſion without coming into this 


x 


* Mours ron, 


court, for there had been no partition to bind all the children. Jzuaxy Vο⏑ 


The truſtees indeed had, out of their care, paid the children part 
of their fortunes, and had inveſted four hundred and fifty pounds in 
ſtocks for Jenny Lobe; but this was of their own head; and there 
could be no account taken to bind the parties, nor could the truſtees 
joining with the huſband himſelf do it; for the wife was an infant, 
and if the died before twenty-one there was right of ſurvivorſhip in 
ber brothers to have her ſhare ; and if any more of the brothers had 
died before twenty-one, ſhe would have come in as a partner in 
their fortunes; fo that the truſtees, as yet, could not tell what 
Jenny Yobe's proportion was. Therefore the defendant Mouſſton, 
who is plaintiff in the crofs-cauſe, muſt have known, at the time 
of the aſſignment, that he took an intereſt of the wife's which all 
the parties Joining together could not make ſecure to him without 
an interpoſition of a court of equity, and therefore muſt take it 
ſubject to the equity of making a proviſion out of it for the wife. 


And in this caſe I lay great ſtreſs upon the aſſignment's being a 
general one of the wife's whole fortune; and if ſuch aſſignment 
ſhould prevail againſt the wife, it would defeat all the care and 
caution of this Court relative to infants ; for a man would need 
only torun away with an infant, and if he could not come at her 
fortune (if the truſtees ſtood out) without the aid of this Court, to 
aſſign over her whole fortune for valuable confideration ; and that 
he might do, though neither he nor the lender might come to the 
certainty of this, and might only know in the groſs that; 
| worth the money advanced; and perhaps ſuch huſbana migh 
debt before his marriage, might be a tradeſman in fear of either 
arreſts or of a commiſfion of bankruptcy againſt him; and he would 
not fail in ſuch circumſtances, nay it would be the conſtant caſe 
for him to aflign his wife's fortune in this general manner jor his 
| Creditors, which would leave the widow and children quite deſtitute, 
and defeat the care of this Court, if ſuch aſſignment were to 
ſtand. 


And this weighs with me, that I ought not to ſuffer ſuch aſſign- 
ment to prevail. To this it may be objected, that people will not 
venture their money upon ſuch aſſignments, where there may be 
ſome hazards, and where they have not had fome opportunity of 
looking into the ti le and deeds to be afccrtained of the value, 
and therefore there is no danger of ſuch general aſſignments as the 
preſent one is. But I fear, if I was once to allow and legitimate 
theſe proceedings, there would be people enough who would do it; 
for though they could not tell the abſolute particulars of the 
fortune, yet they might know it to be ſufficient to pay them. 


Vor. IX. Ce | 'THEREFORB 


= In the Court of Chancery. 


Ixzs0n% * THEREFORET AM or OPINION, in the preſent caſe, that] ought 
NE. not to make a decree in the croſs- cauſe in favour of the creditor, 
& c; Mr. Alouſſlon, or the ereditor under the ſubſequent aſſignment. 
Jrmy Voux's As to the decree, what LoRD Cowen ſays in the caſe of 
Cazs. Jacobſon v. Williams is material. He fays, © as tothe intereſt, as 
c the huſband was allowed to receiveit, the aſſignees ſhould receive 
& it during his life; and if the wife died without iſſue; the aſſignees 
<« ſhould have the whole.” If this is the rule, Ar. Moulfton will 
be entitled to receive all the intereſt for the life of Mr. Vobe the 
huſband ; the conſequence of which will be, that as Mr. Vabe is a 
failing man, his wife and children will be ſtarved, and Mr. 
Moulſlon have no great benefit, for he will receive yearly but barely 
the intereſt of his debt. Therefore I think the beſt way will be, 
if Mr. Meoalfion will come into terms, to give the wife and 
- Children a proportion of the money, and he to have the reſt 
himſelf. This way, all will have a benefit; the wife will have 
an immediate proviſion, and the creditor will have a. groſs re- 
hdue. | | „ 
Mx. ATToRXEvy-GENERAL then ſaid, that in the caſe of 
Richmond v. Taylor (a), the whole money was ordered to be put 
out at intereſt for the benefit of the wife. oO 


But Harpwicke, Lord Chancellor, ſaid, he had read that 
caſe, and that he would not have done fo ; and ſuppoſing the wife 
and children had come againſt the huſband himſelf, he would have 
only made. a proviſion for her and the children after the death of 


her huſband. | 
MailATTorney-GExtRAt replied, that in the caſe of 
bankrupts or failing huſbands it was otherwiſe ; for there the 
proviſion was to be made immediately, becauſe of the inability 


of the huſband to maintain them; and that was the caſe here. 


But His LorDsHiP faid, the firſt propoſal would be loſt ; and 

_ accordingly ordered it to ſtand over till the firſt day of cauſes 
after the firſt Seal after Term, when Moulſton and the wite 
agreed to divide the ſtocks equally between them; and the wife's 
ſhare was agreed to be placed out at intereſt in the accountant- 
general's name, and fhe to have the intereſt to her ſeparate uſe 
during her life; and after her death, the principal to be divided 
equally among her children; and if none, tae money to be paid as 

| ſhe ſhould appoint. | | | 


64 J 1. Peer. Wms. 734. 2. Eq. Abr. 516. 
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Steward and his Wife azainfl The Eaſt-India Company. Caſe 133. 


81 EDWARD COWEN being ſettled at Bombay, in the In what caſes 
Eaft-Indies, and having raiſed a large fortune to the value of be court of 
ſixty-eight thouſand pounds, in order to return it to England — _ 
obtained a bill from the governor and council of Bombay upon the the Raf nat 
Eaft-India Company here for fifty thouſand pounds. "Thirty-five Z2f-India Cam- 
thouſand pounds, part of the fifty thouſand pounds, they paid him f to be in- 
without ſcruple ; but as fifteen thouſand pounds, the remaining part P<&*4- 

of it, was not paid in caſh, but conſiſted of two bills drawn by s. C. 2. Eq. Ab. 
Sir Edward upon Mr. Leruther, his agent at Surat, for ſixty 4. 73- 
thouſand rupees each, they refuſed to pay that until an account came 5. C 2. Vern. 
from Surat that the two bills had received proper honour by 

Mr. Lowther ; which arriving, the Company paid it with — | 
from the time it was due. Sir Edward, after this, wanted to 
remit eighteen thouſand pounds more, and paid the money to the 
governor and council at Bombay, and had bills for that ſum on the 
Zaſl- India Company, who refuſed payment, becauſe they ſaid the 
fifteen thouſand pounds was not paid by Mr. Lowther. | 


A bill was then brought by the repreſentatives of Sir Edward 
Crwen againſt the Eaft-India Company for this ſum of eighteen + 
thouſand pounds. ; 


And upon motion it was prayed, that the plaintiff might be at 
liberty to inſpe& the books and papers at Surat and Bombay in 
relation to the tranſaction of two bills drawn on Lowther, and that 
the factor might produce them upon oath, 20 


HARDwiIckE, Lord Chancellor. This caſe is different from 
that of a ſtockholder of the Company, who is a member of it, and 
has a right to inſpect ſuch books wherein his ſtock is contained as 
much as a copyholder has to examine the rolls of the manor which 
relate to his own title. The modern way has been to ſhorten 
anſwers more than formerly. The antient method was, that where 
the anſwer was deficient, the plaintiff continued excepting tilla full 
anſwer was put in; or if the bill was inſufficient to produce a 


ſatis factory anſwer, the plaintiff amended it; but at this day, where 


the defendant does not ſet forth deeds and writings fully, the Court 
gives the plaintiff a liberty, upon motion, of inſpecting them, and 
of having them delivered to him by the defendant for that purpoſe 
upon oath, and alſo to take copies of them. | | 


The motion here is, that as the E2/?- India Company have put in 


| an anſwer that the entries and writings ſpecified in their anſwer 


are all which relate to the tranſaction of the fifteen thouſand pounds, 
as they are informed bytheir factors at Bombay and Surat, that that 
is not ſatisfaction enough to the plaintiff, as Companies do not put 
in their anſwers upon oath, nor do the factors ſwear that theſe are 
all the entries. The plaintiffs, therefore, move to have theſe 
books aud entries inſpected, and = factors to be examined touching 
5 2 them 
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In the Court of Chancery. 


STewaz® them upon oath. But this is a motion I cannot comply with, for 


aD m1 WIFE any reaſons. This tranſaction is firſt in the years 1735 and 1535, 


= and the conſultation of the books of the Company in their factories 
EasT-Ix>1a abroad, or duplicates thereof as tranſmitted into England every 
Company. year, or at leaſt as often as ſhips come; therefore the motion ſhould 
24 Þ have been to inſpect thoſe entries here. SECONDLY, Such an 
order of inſpection would introduce great inconveniencies, for the 
confultation-books in the factories abroad contain matters of 
government and public regulation as well as thoſe things which 

relate to private trade; and if the plaintiff was to have a general. 

licence to inſpect, he would fee entries of other natures than his 

own, which would be very mifchievous to the Company z and as 

you have not named particularly in your notice what particular 

entries or papers are to be examined, 1 can make no certain order 

about it. Beſides, THIRDLY, though you have not the anſwer of 

the Company upon oath, yet it has been uſual in many caſes, as the 

caſe of the York Buildings Company, the caſe of the Charitable 
Corporation, the caſe of the South-Sea Company, Ec. to make 

ſeveral-of the members of ſuch ſocieties defendants to the bill in 

: their natural or perſonal capacity, in order to have the fatisfaion 
of theiranſwer upon oath ; and if you have not particularly enough 
named your writings which you want, you may amend your bill, 
and make the factors defendants; or if the Company has not 


anſwered ſufficiently, you may except until they do. 


Cafe 134 Montgomery againſt The Attorney-General. 
| In Chancery, Mic haclmas Term, 16. Geo. 2. 


The court of IN THIS CAUSE there had been one TRIAL AT BAR and verdict 
chancery will in the common pleas in favour of the will, and a ſubſequent 
Dor grant au RIAL Ar BAR and verdict before the court of king's bench 


trial after two l ' , . 
winds ad Ah at. againſt the will, and in favour of the heir at law. 
though the r-. Mr. ATTORNEY-GENERAL now moved for a new trial, 
dias Were CON- N 4 py — . . „ 

becauſe this being the caſe of an inheritance, it is not to be bound 


trary to each o- 3 2 5 
ther, unleſs ſuch by one trial, nor where there are two trials and verdict againſt 


new trial ap verdict; that though the laſt verdict is againſt an heir at law, yet he 
pears necefary ig an heir againſt whom the teſtator had expreſſed a great difregard 


10 rhe juſtice of in his life-time ; that the will was ſolemnly figned in the preſence 


a in 
3 e of three witneſſes, and two codicils proved to be wrote by Elias 
which could not Turner, the teſtator's own hand; that there was nothing at all 
be had on the abfurd or inconſiſtent in the will, which firſt provides for the 
e rinks. - widow, and then beſtows the fortune in favour and for the ſupport. 
S. C. 2. At. of decayed merchants in Londen; that in the caſe of Leighton v. 


378. Sir Edward Leighton (a) there were four trials in ejectment. 


HARDWICKE, Lord Chancellor. The Judges of the court of 
king's bench, before whom the laſt trial was, have certified to me, 
that they are not only not diſſatisfied, but quite ſatisfied, with the 

7 = of HT (a) 3. Peer. Wms, 673. : ; _— 

| | £5 2: verdict 
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389 


verdict againſt which a new trial is now prayed; and as they are MonTcomzzxy 


ſo, I have reaſon to be fo too, and cannot take it that anything, 


improper paſied at the trial. If there is any ground for a new ,. 
trial, it muſt ariſe from colateral circumſtances, and not from ſuch G 
as were ſubmitted in evidence before the laſt jury. It is inſiſted . 


for the new trial, that here is verdict againſt verdict, for there has 
been formerly a verdict at Guildball, before WiLLEs, Lord Chief 


Fuftice of the common pleas, and there the jury found the teſtator 


compos mentis, and THE CHIEF JUSTICE certified alſo that he was 
ſatisfied with the verdict. 185 | | 

But all this is no reaſon why a third trial ſhould be granted; for 
ATRIAL AT BAR is a moſt ſolemn act (a), and ought to have more 


weight than a verdict at ii prius. But it is not ſingly the differ- 
enceof the two trials, but the weight of the new evidence appearing - 


in the laſt trial, which was granted upon freſh evidence, viz. 
letters from one Ploy which were not produced at the former trial; 


| and he could not be croſs-examined as to them upon the former 


trial; and I thought this freſh evidence ſo very material, that I 
granted the heir at law an opportunity of having them ſubmitted 
to the ſcrutiny of a jury. This evidence, it ſeems, has had the 
fame weight with the ſpecial jury and the court of king's bench as 
with me; which gives a further ſanctity to this verdict beſides the 
ſolemnity of the trial. | | 


There is another circumſtance which is an ingredient in the caſe, 
that this laſt verdi& at bar has been found by a jury of gentlemen 
of the county of Eſex, where the latter part of the life of Elias 
Turner, the teſtator, was ſpent; and they were more proper, from 


their private knowledge, to try his ſanity than a jury of Lon- 


dan, he having left the city for ſome years. 


There is another reaſon to impeach the verdict in the common 
pleas at Guzildbal!, that this was a deviſe of a charity for the uſe of 
the city of London, and it was natural for men of London to with 
well to this charity, of which they theniſelves might be partakers, 
or their friends, and this without any plain partiality or corruption 

of mind; and though I do not do this to impeach their conſciences, 

yet it leſſens the credit of their verdict, and muſt, without their 
thinking it, make them a little partial, | 


As to what has been ſaid, that there have been a great many pro- 
ceedings in favour of the charity in this court, yet they were all 
grounded upon, and conſequential to, the firſt verdict ; and as that 
is now laid out of the caſe, all thoſe muſt neceſſarily fall along with 
it. As to the cafe of Leighton v. Leighton, that was a bill for a 
perpetual injunction, and upon a legal title; there had been two 
trials at niſi prius and two at bar; but that was not like the preſent 


caſe, for that was upon a legal title, and at a time when the doctrine 


0 Reg, v. Bewdley, x, Peer. Wms. 207, Baker v. Hunt, 3: Atk. 543- | 
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Morrecera v of granting perpetual injunctions was not very well ſettled in this 
Court. 5 \ 
Tx i RE, h 
Arles The motion was denied, and his Lordſhip went upon the 


GEXE IAT. equity reſeryed. | 

Caſe 135. 2 Sergiſon againſt Sealy. : 

A court of e- WW ILLIAM PITT, fon of Samuel Pitt, intermarried with 
Fane Palmer, and Samuel Pitt ſettled an eſtate, in conſide- 


penſe rag on ration of that MATES. upon Milliam Pitt for life, remainder to 
firument- by truſtees to preſerve, &c. remainder to the firſt and every other ſon 


wh:ch an ap- in tail, remainder to the right heirs of Samuel Pitt, the father; 
Pein: ment in pur- ſubject, however, to a term of five hundred years, the truſt of which 
ſuanceot a pow- as, that Jane the wife, after the death of her huſband, ſhould have 
er is made. power to diſpoſe of four thouſand pounds by any deed or writing 
S. C. a. Alk. ſigned in the preſence of three witneſſes. William the huſband died, 
F, leaving iſſue one only fon, Samuel Pitt, an infant, who became 
| intitled to an eſtate- tail, with remainder to himſelf in fee. The 
| widow, Mrs. Pitt, afterwards intermarried with Ar. Speake, 
and by marriage-articles, atteſted by two witneſſes only, covenanted 
and granted, that it ſhould be lawful for Mr. Speake to levy and 
raiſe the ſum of two thouſand pounds, part of the four, by 
any ways or means that ſhe herſelf was entitled to raiſe the 
fame by virtue of the ſettlement, and to diſpoſe of the ſame as 
he ſhould think fit, ſo as he ſecured the repayment of the fame ſum 
out of his own eſtate within one year after. But as to the other 
two thouſand pounds, remainder of the four, it was covenanted 
by the ſame Micles, that ſhe ſhall have that to her ſeparate uſe, 
Me . Samuel Pitt, the infant, entered, and had a guardian after- 
wards 2ppointed over him and his eſtate, and died at the age of 
about nineteen, whereby his real eſtate came to Mary, the wife of 
Ar. Serg iſon, the plaintiff, and his perſonal, which was very con- 
fiderable, to A. B. There had been no intereſt paid either to Mr, 
Speale or Mrs. Speate for their reſpective ſums of two thouſand 
pounds; and now it became a queſtion, between the real and per- 
| ſonal repreſentatives of the infant, by whom the intereſt was to be 


paid - oy 


* 


HARDWICKE, Lord Chancellor. The queſtions are two: the 

firſt, Whether theſe articles amount to an appointment of the ſum 

\ of four thouſand pounds, or any part of it, fo as to be an execution 
% -7ooEETTESS 5 ets 


SecoxDLy, If they are, þy whom, and from what time, intereſt 
M ooo oo 

As to THE FIRST, the two moieties of this ſum will fall under 

differcnt conſiderations, viz, the two thouſand pounds intended for 

| the uſe of Ar. Strate the huſband, and the two thouſand pounds 


for te fl and ſepara uſe ef the wiſe * 


In the Court of Chancery: 


As to THE FIRST SUM for the benefit of the huſband, not as his Sz261598 


own abſolute property, it ſeems to me by theſe articles, that he 
ſhould have a benefit. ariſing from thence during the coverture. 
From the ſettlement read it is plain, that it was not intended-that 
four thouſand pounds ſhould bear intereſt until the appointment was. 
made of it, for it is not to be paid in all events, for it is a power to 


raiſe it by appointment only; and as there is no.provifion for 
intereſt, none could ariſe but by the appointment. Theſe articles 
are to be conſidered as an appointment in relation to the ſum of 


two thouſand pounds for the huſband, although they are executed 


in the preſence of two witneſſes only, whereas the power requires 


three; and that is an objection not to be allowed in this court; 


for if a perſon has a power to appoint a ſum of money, and executes _ 
it for valuable conſideration, failing however in circumſtance even 


in a legal intereſt to raiſe a term, yet this Court will even there 
ſupply the defect, and much more ſo when the execution is only in 
regard to a truſt, as here, for the legal eſtate is veſted in truſtees, 
and if it was executed in form it would only operate upon the truſt 
of the ſum of money, the legal eſtate being in other hands. Mrs, 
Pitt recites in the articles, that ſhe is entitled to the ſum of four, 
thouſand pounds charged, as they call it, upon fr. Pitt's eſtate 3 
and by the articles it isagreed, «that it ſhall be lawful for Mr. Spea le 
c to levy the ſaid ſum of two thouſand pounds by any ways or means 
« that the ſaid Jane Pitt is entitled to-raiſe the ſame, and to diſpoſe, 
«of it as he thinks fit, fo as he ſecures the repayment of the ſame 
money within one year after her death This is ſaid to be on a 
delegation of her power to Mr. Speake, which would be void. 
But I am of opinion, that is not a bare delegation; for though it is 
not formally done, yet it amounts to a grant of the two thouſand 
pounds to Ar. Speate; for the words © covenant and grant to him 
cc to raiſe it within one year after the marriage, to uſe as he thinks 
« fit,” amount to a grant to him, fo that he ſecures the repayment 
of it within one year after her death, but that is to be without 
intereſt, for he is to receive the profits of his own eſtate ; and it 
is only changing the charge, and the money is to be raiſed only 
upon her death; therefore it could not be liable to intereſt before; 
And I am of opinion he was to have an uſufructuary intereſt in it, 
otherwiſe he would have no benefit of it by the articles at all. If 
intereſt was to be paid for the two thouſand pounds out of Mr. Pitt's 
eftate from the time of the appointment, and that benefit was 
intended Mr. Speake by the articles, then he might have demanded 
this two thouſand pounds to have been raiſed out of her eſtats 
within one year after the marriage. As this is a covenant for 


39? 


* 


againſt 
Starr. 


valuable conſideration for a thing to be done, this Court ought 20 


take it as done; and in that reſpect it falls within the reaſon of 
Lady Couentry's Caſe; where there was a covenant jn conſi- 
deration of marriage and a portion, for the execution of a power 
Lord Coventry had to make a jointure, it was conſidered as an actual 


execution of that power. Therefore, upon the whole conſtruction 


of theſe articles, they muſt r as a grant of that ſum, 
8 ä | 12 


ö 
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senen upon his giving ſecurity for it out of his eflate ; and if it had 
g been a grant, it would have amounted to an execution of the power; 
Starr. and notwithſtanding it is done by covenant, and as to circum- 
ſtances there is a defect as to the number of witneſſes, yet J am of 
opinion it is a good execution. 1 
A court of e- As to the remaining two thouſand pounds, it falls under a 
ey will not different conſideration, for it is not a covenant for the execution 
fopply a defici- of the power, for in it the huſband is to take nothing, nor the 
ency in the Ci iſſue; Ars, Fane Pitt is to have it for her ſeparate uſe as before; 
eee oath and then it comes to the ſame caſe as if Fane had executed a 
ation of writing making this appointment, and executing this power 
|| power, if it is voluntarily, without conſideration, before two witneſſes only, 
not executed on when the power requires three, which is a void execution; and 
2 valuable con- this Court never ſupplies theſe defects, unleſs for a valuable conſi- 
From What time THE NEXT QUESTION relates to intereſt ; and the execution 
tere ſhall be of the power being void as to one two thouſand pounds, the 
| allowed. queſtion as to intereſt reaches not that; but as to the intereſt 
| | of the other two thouſand pounds, it is infifted upon by Ar. 
Speake, that the intereſt is to be computed from the time of the 
articles; and if fo, it is inſiſted upon by the perſonal repreſenta- 
tives of Mr. Samuel Pitt, the infant, that it is not to be paid out 
of the perſonal aſſets, but is to run on as a charge upon the eſtate 
during the life of the infant, and after his death to be paid out of the 
profits, or raiſed out of the eſtate ; and on the other hand it has 
been inſiſted upon by Mr. Sergiſon, who is intitled in right of 
Mary his wife to the remainder in fee after the death of Samuel 
Pitt the infant, that during the infant's life the intereſt ought to 
have been kept down by the profits; and this upon two grounds: 
Firſt, That Samuel Pitt the infant was only tenant in tail, with 
remainder in fee to himſelf, which remainder in fee was originally 
limited to his father Milliam Pitt; and Samuel continuing an 
infant till his death, and never ſuffering a common recovery, it 
never came a remainder in poſſeſſion; and when it fell to Mrs, 
Sergiſmn, ſhe took it from the father, and not as heir to the fon ; 
and there is that nicety in point of law between a fee-fimple in 
poſſeſſion and a fee-ſimple expectant on an eſtate-tail, of the 
former there may be a poſſeſſoo fratris, but of the latter not. 
But I do not know any caſe where the Court has confidered the 
owner of the eſtate-tail, with remainder to himſelf in fee, to be a 
debtor to his heir at law to keep down intereſt. I do not know 
what the Court would do if the remainder in fee was in a ſtranger ; 
but where there is tenant in tail, remainder in fee, he thereby 
having the eſtate one way or other wholly in himſelf, this Court 
will not decree it; and though, in point of law, Mrs. Sergiſon is 
not compelled to take the eſtate as heir to Mr. Pitt the infant, yet 
ſhe muſt make her couſinage through him; and in a formedon, the 
muſt ſhew herſeif as heir at law to the infant, though when ihe 
comes to lay her right the may claim it from the father, 


AND 


Ia the Court of Chancery. 


AnD IAM or oPIN1ON, that the guardian ought to have kept 
down the intereſt out of the profits of the eſtate; that in the caſe 
of an infant, the Court will take care of his rights, and of the rights 
of his repreſentative; and if a bill had been brought againſt the 
guardian of the infant's perſon and of his eſtate, if the eſtate brought 
in profits would order thoſe to keep down the intereſt out of the 
profits, and not from the perſonal eſtate; and this in favour of 


perſons who are intitled in repreſentation to the perſonal eſtate, 


and the guardian would be ordered to apply them in that manner; 
tat if the profits are unaccounted for, as far as they regard his 

maintenance, they muſt be applied to the keeping down the 
intereſt ; but if the profits would not maintain him, this Court 
would not ſtarve the infant if he wanted a maintenance, unleſs 
there was a mediate demand upon him from the perſon who had 
the charge ; but here there is great reaſon that the profits ſhall be 
applied to keep the intereſt down, for there is both a very great 
real and perſonal eſtate. | | 


Therefore I muſt decree, that the intereſt muſt be kept down 
by the profits of the eſtate upon which it is charged. | 


Elwys againſt Sir John Thompſon. 
In Chancery, Michaelmas Term, 16. Geo. 2. 


(GEORGE HITCHCOCK, upon the marriage of his daughter 

with Ar. Ekvys, gave him a bond and judgment for a thou- 
ſand pounds as part of his daughter's fortune. Theſe were in 
truſt for Mr. Eluys, but the bond was not payable until after the 
death of George Hitchcockand Mary his wife. George Hitchcock after- 
wards, by his will, recited, that WHEREaAs he had ſettled three 
« hundred pounds a-year on his wife for her jointure, and that nis 
« eſtate would not raife much above half that tum yearly,” and gave 
ce all his real eſtate to his wife as a ſatisfaction, ſubject, however, 
«to the payment of his debts; PROVIDED that if his nephew 


FJobn Hitebcoc would agree to pay to his wife tae yeariy ſum 


of one hundred and fifty pounds and two hundred and fifty 
« pounds in money, then he ſhould have ſuch eſtate to him and 
& his heirs, ſubject, however, to debts.” The nephew John 
agreed with the widow for ninety pounds a-year, and paid debts of 
the teſtator, as appeared by a ſchedule, to the amount of fifteen 


hundred pounds. John was alſo heir at law to George, and 
mortgaged not only the lands of George which came to him, but 


alſo his own eſtate, to Sir John Thompſon for one thouſand 


pounds, who at the time had no notice of the judgment. After- 


wards a commiſſion of bankruptcy was taken out againſt John 
Hitchcock, and his goods and eſtate were aſſigned over, by the 
commiſtioners, to Sir Jobn Thompſon, the mortgagee, in truſt for 
himſelf and the other creditors. This bill was brought by an 
equitable aſſignee of the judgment, in order to have ſatisfaction 
of the judgment, and to — incumbrances there were upon 
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| In the Court of Chancery. 1 
the eftate affected by the judgment; and if any, to be let into a 
redemption upon payment of principal, intereſt, and coſts. 

Sie John Thompſon, in bar of this redemption, has inſiſted upon 


two things: 


Finxsr, That if the judgment is then upon the land, yet 
the perſon intitled to it ſhall not redeem it, becauſe there are lands 
compriſed in his mortgage which are not affected by the judgment, 
which only charges the land of George Hitchcock, and. not of 
Jobn Hitchcock his heir. LES | 


SECONDLY; That as no execution or recompence was had 
upon this judgment before this bankruptcy, ſuch judgment ſhall 
be conſidered only as a perſonal duty, and- the proprietor of it be 
obliged to come under the commiſſion, along with the reſt of the 
creditors, for his proportionable ſhare. „„ 


Tuixplr, That the affignees under the commiſſion are 


purchaſors upon the land affected by the judgment as well as the 
judgment-creditor himſelf, for they ſtand in the place of John 


Hlitehcoct, who is a purchaſor upon the eſtate of George Hltc hcoct, 
as far as he has diſcharged any of George's debts, which he has done 


to the amount of a thouſand and five hundred pounds; and that in 


right of him, the affignees have the ſame equity as the judgment - 
creditor himſelf; and therefore this Court will not interpoſe, but 


leave the judgment-creditor to his remedy at law, 


As to the firſt, Mr. Nox l argued, that the judgment-creditor 
might redeem Sir John Tbompſon, the mortgagee, though there 
were lands compriſed in the mortgage which were not affected by 
the judgment; and cited the caſe of Titley v. Davies (a), in the 


_ preſent Chancellor's time, three years ago: Mr. Titley, wno was a 


fubſequent mortgagee, had not ſo many lands contained in his 


mortgage as there were in a prior one to Afr. Shepherd : how- 


ever, he brought his bill to redeem him; and the queſtion was, 
Whether he ſhould redeem in proportion, and fo the ſubſequent 
mortgagee to have benefit as far as his lands were contained in the 
prior mortgage ? And there your Lordſhip decreed, that he ſhould 
redeem the whole upon payment of principal, intereſt, and 
coſts. = | | 


As to the ſecond objection it was argued, that this judgment is 
not a perſonal duty againſt tte heir of the anceſtor who gave it; 


and that therefore ſuch judgment-creditor, if he cannot affect the 


land of the anceſtor ſpecifically in the hands of the heir, he cannot 
affect 3 of the heir himſelf, nor come in as a creditor under 


5 pm ion of bankruptcy; for in Dyer, 81. a. if a father give 2 


bond for one hundred pounds, and bind himſelf and his heirs, and 
die in debt againſt the heir, by the opinion of all the Juſtices, the 
plaintiff cannot have a capias ad ſatisfaciendum againſt the heir, 


(] 2 Eg. Abr. 604. 
5 | becauſe 
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becauſe it is not his proper debt, nor an elegit of other lands than 
what deſcended from the anceſtor in fee- ſimple, and no goods or 
chattels, ſo the elegit ſhall be ſpecial in this caſe; that the judg- 
ment- creditor comes againſt the heir as · terre-tenant, and not as a 
creditor perſonally to him. 3. Coke's Rep. 15. 4. Sir William 
Harbert's Caſe, and Sir William Jones, 88. | | 


again 
Sia Joun 
Tnomrsen, 


As to the third objeCtion it was anſwered, by THE Lord CHAx- 


CELLOR himſelf, that there are two reaſons for the plaintiff to 
come into a court of equity: THE FIRST, That he has not the 
legal intereſt in this judgment, but only an equitable aſſignment, 
and therefore he cannot take out an elegit. T'HE OTHER, that 
though the truſtees having the legal intereſt are co-plaintiffs with 
him, yet notwithſtanding that he cannot ſucceed at law, becauſe the 
deeds and writings are in the poſſeſſion of the defendants ;- that it 
is agreed at the Bar, that a /cire facias was brought at law againſt 
John Hitchcock the heir, who pleaded, that his angeſtor was not 
ſeiſed ; and as the plaintiff could not prove ſeiſin, for want of the 
_ writings, he was obliged, and very properly, to fly to this court. 


Tu Lox D CHANCELLOR added, that if the bankruptcy was 
out of the caſe, it would be very plain, that this judgment-creditor 
would affect the lands antecedent to this mortgage; but as it is a 
mortgage without notice, equity will not ſuffer it to be diſturbed, 
but will oblige the judgment-creditor to redeem it; and the only 
queſtion ariſes ypon the intervening bankruptcy, Whether, as the 
bankruptcy has fallen out before any ſatisfaction or remedy had 
upon tae judgment, it is ſuch a debt of the heir as the proprietor 


of it is to come in as a perſonal creditor for a ſhare under the 


commiſſion, or is to affect the land? 


Ma. ATTORNEY-GENERAL and BROWNE then argued for the 
defendants, | 


HaR DwIckE, Lord Chancellor. The defendants are not war- | 


ranted in inſiſting upon it, that the plaintiff, the judgment creditor 
of an anceſtor, is to come in as a creditor under a commiſfion 
of bankruptcy againſt the heir. If, indeed, this had been a bond- 
debt, in which the anceſtor had bound his heir, who had become 
' a bankrupt, there might be ſome colour to charge the heir with the 

bond-debt as his own, upon the ſtatute of Fraudulent Deviſes; for 
if the heir in ſuch caſe alien the land before the proceſs againſt him, 
it makes the bond-debt of his anceſtor become his own proper debt, 
and gives an action to the creditor againſt him for it, with an expreſs 
proviſo, that ſuch creditor ſhall not come againſt a purchaſor 
bona fide and if it been the caſe here, that if the aſſignment 
under the commiſſion of the anceſtor's eſtate deviſed to John 
had been bona fide, ſo as the judgment-creditor might have come 
againſt the heir as for a debt due properly from him, much might 
have been ſaid; but the judgment is a lien upon the land itlelf, 
and would have been ſo even in the hands of a purchaſor for 
2 valuable conſideration; d fortiors therefore it muſt be — 
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Erwrs lien in the hands of aſſignees under a commiſſion of bankruptey, 
i who ſtand only in the ſame light as the bankrupt himſelf; and this 
. ee caſe is not within the ſtatute of Fraudulent Deviſes; and there is 
no remedy for the judgmeat-creditor to come under this commiſ. 

ſion; thereſore that is out of the caſe. ä 


And as to what has been inſiſted on, that Sir John Thompſon is 
not only a purchaſor under his mortgage, which to de ſure he is, 
but that he is a purchaſor likewiſe as aſſignee under the commiſſion, 

| as ſtanding in the place of John Hitchcock, who is to be conſidered 

as a purchaſor, and if ſo without notice, and conſequently the 

plaintiff is not intitleg, as againſt him, to have any remedy but 

: | after a ſatisfaction of everything he has purchaſed, which is to the 

amount of fifteen hundred pounds, being debts of the anceftor paid 
by the bankrupt; but there is no ground to ſay that John Hitchcock 

is a purchaſor for valuable conſideration, for he comes only under 

the will of George Hitchcock his uncle, and ſtands in the fame 
place that Mrs. Hitchcock the deviſee would have been in. And 

ſuppoſe ſhe had been defendant in this ſuit, ſhe could not have ſaid 

that ſhe was a purchaſor of this eſtate for a valuable conſideration, 

for he comes on under the will of George Hitchcock his uncle, 

and ſtands in the ſame place that Ars. Hitchcock the deviſee would 

have been in. And ſuppoſe ſhe had been defendant in this ſuit, 

ſhe could not have ſaid that ſhe was a purchaſor of this eſtate for a 

valuable confideration. How the three hundred pounds a-year 

aroſe it does not appear; ſhe was a deviſce, and there was a real 

eſtate liable to a judgment, and made ſubject by the teſtator to the 

payment of his debts, and after for payment of an annuity or any 

other charge brought upon it by the teſtator's will ; the deviſee 

enters and pays debts of a ſmall and main nature, and omits paying 

judgment debts, which are a lien on the lands; he is not a purchaſor 

againft the judzment-creditor as to payment of thoſe ſubordinate 

debts, but he acts at his peril, and the land will be ſtill, in the firſt 

place, liable to the judgment, which is a matter of record that he 

dught to take notice of; and this is not coming in for valuable 

conſideration, but it is taking the eſtate as a truſtee under the 

will. 5 | | 

 FHEREFORE I MUST DECREE, that the plaintiff, the judgment- 

creditor, ought, in the firit place, to redeem Sir John Thompſon's 

mortgage ; and though there are other lands comprifed in the 

2 mortgage which the judgment does not affect, yet as Sir John 

Bt | T hompjen inſiſts upon his whole mortgage-money being paid him, 

: | the redemption cannot be reſtrained and, proportioned to the 
Hl judgment lands, but mall be whole and entire, extending to all 
5 the lands; but when tne eſtate is come into the hands of the 
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E: | plaintiff, the judgment-creditor, the equity will be of a different 
== ind, for he cannot charge his judgment upon the eſtate of the heir, 
= - but he will be intitled to have all the eſtate of the anceſtor liable 
* . to be applied to his judgment; and if there be any ſurplus, that 
: muft go towards arising of the mortgage - debt, the reſidue of 
| | | which 
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Lord Mansfield in the cafe of Worſley v. 


In the Court of Chancery. 


which debt muſt be thrown upon the eſtate of the heir; and if 
there is any ſurplus after payment of the judgment and mortgage, 
that muſt be applied to Sir John Thompſon for the benefit of the 


creditors of the bankrupt ; but the beſt way will be to have the 
eſtate fold. Which he decreed ; ordered the money ariſing from 


ſuch ſale, to the value of the lands affected by the judgment, to be 


applied to diſcharge ſuch ee, and directed the Maſter to 


enquire the value of ſuch lands; and if they fell ſhort, he was to 


have no ſatisfaction out of any other of the lands ; and as to the 


reſt, decreed as above. 


Patterſon agarn/? Taſb. 
In Dbancery, Michaelmas Term, 15. Geo. 2. 
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Caſe 137, 


Mx. PATTERSON; the plaintiff, being an Jriſb merchant In what caſe 


who dealt in linens, employed Meſſrs. Eꝛuys and Wilcox as the court of 


his factors in London to ſell his goods for him, under a commiſſion = ances point 


Will 


of two and a half per cent. and thipped linens for them in the ſhip in diſpute to be 
Dublin to the amount of nine hundred pounds. An invoice was tried at law. 


Tingie, for the benefit of Mr. Tub, to ſecure adebt from the factors 


to him of about eight hundred pounds, Mr. Taſb being nowiſe 


privy to this tranſaction, for Mr. Tingie did not deliver the invoice 
to him till a month after it was indorſed. This indorſement was 
made in the morning, and the enſuing night the factors abſconded, 
and a commiſſion of bankruptcy was taken out againſt them; 
and the plaintiff brought his bill to be relieved againſt this indorſe- 


ment. | | 
_  HarDWicKE, Lord Chancellor. This is a matter triable at 


law in an action of rrover ; for if a man put his goods in the hands 
of a factor, he gives him power to diſpoſe of them; and if they are 
ſold, the action for the money may be brought either in the name 
of the factor or the principal; and as factors have a power to ſell, 
they may do fo to ſecure a debt due from themſelves to another, 


| if there is no fraud or colluſion in the perſon to whom the goods are 


ſold, and he is a creditor for a valuable conſideration really and 
lena fide; which ſeems to be the caſe of Ar. Taſh. And a factor 
may make ſuch aſſignment or bill of ſale of his principal goods to 
ſecure the debt of creditors who are not even privy to ſuch 
ſecurities being given. Nay further, they may make ſuch aſſigu- 
ments although they are in failing circumſtances; and there have 
been ſeveral caſes to this purpole ; and though there have been 
ſeveral attempts to ſet aſide ſuch alignments by factors who are 
failing, in this court, yet they have never been allowed. And in 


| the caſe of Jacob v. Shepheard (a), before Lo Kine, which 


ſent over by the poſt to them, and they indorſed it over to Xiſara $. Cx. 802 


1178. 


(a) 2. Eq. Abr. 122. cited. 2. Peer. Demattos, x. Burr. Rep. 478 See alſo 


Wms. 431. ; and ſtated at length by Bourne v. Dcdion, 1. Atk. 154. 
| Was 
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was very much debated, and wherein he reverſed the decree at the 
Rolls, he ſent the point to be determined at law; and in fuch 
action of trover there will be tried, not only the queſtion of 
factors in ral, whether ſuch aſſignments will alter the property 
of their principal's goods, but alſo the queſtion, whether the factors 
were bankrupts at the time of ſuch aflignment ? If they were, it 

ch the affignment that way. The conſequence of all 
this will be, if the affignment paſſes no property, you will have 
your goods returned in ſpecie; if it do paſs a property, the 
defendant will only be entitled to his debt out of them, and the 
remainder will belong to the plaintiff; but this is proper to give 


directions about after the trial has been at law (a). 


(a) This cauſe was tried at Grildlall 


in Hilary Term 26. Gee. 2. before LEE, 


Chief Juice, who held, that though a 


factor has power to ſcll, and thereby 


- bind his principal, yet he cannot bind or 


affeQ the property of the goods by pledg. 


ing them as a ſccurity for his own debt, 


parcels ane receipt, S. C. 2. Stra. 1178, ; 
and therefore if a ſactor pledge the goods 
of his principal, tie principal may recover 
the value of them in an action of trever 
againſt the pawnee, on tendering to the 
factor what is due to him, without any 
tender to the pawnee, Daubigny v. 


though there is rhe formality of a bill of Duval, f. Term Rep. 60g. 
La Noy againff The Ducheſs of Athol. 
In Chancery, Michaelmas Term, 16. Geo. 2. 1742, 


AR. LA NOY, upon his marriage with Fare Frederich, now 
| Ducheſs of Athol, and mother of the plaintiff, by indentures 
dated the twenty-cighth and twenty-ninth of January 1718 


\ ſettled his eſtates in Hammerſmith and Fulham to the uſe of himſelf 


for life; and after his deceaſe, to the intent that Jane might have 


a rent-charge of five hundred pounds a-year in lieu of dower, 


remainder to his heirs male; remainder to Mr. La Ney in fee. 
In this ſettlement Mr. La Ney covenanted, that if Jane ſhould 
ſurvive him, his heirs, executors, or adminiſtrators, would pay her 


the ſaid five hundred pounds a-year. After the marriage, Mr. 


5 gular his 


La Ney ſurrendered ſome copyhold eſtates to the uſe of his will; 
and in 1719 bequeathed the reſidue and remainder of all and ſin- 
8 both real and perſonal, wholly and ſolely, after 

paying his juſt debts, unto the defendant Jane; and appointed her 
ſole executrix ; but in caſe he ſhould leave any iſſue male by the 
faid Jane, then he gave to ſuch ifſue his eſtate at Hammerſmith, 
freehold, copyhold, and leaſehold, he paying to his mother five 
hundred pounds a- year; but if he left only a daughter, then his 
wife ſhould pay ber when ſhe married, if it was with her mother's 
conſent," fix thouſand pounds. By indenture dated the twenty-firſt 
of October 1723, reciting, that Mr. La Ney, in right of his wife, 
was entitled, by her father's death, to a large ſum of money, he, in 
conſideration thereof, covenanted to levy a fine of the eſtates com- 
iſed in the indentures of the twenty- eighth and twenty-ninth of 
— 1718 tothe uſe of himſelf for life; and after his deceaſe, to 
| On. ſecure 


— In the Court of Chancery: 
ſecure the ſaid Jane the ſaid rent-charge of five hundred pounds 


for life, in bar of dower ; remainder to truſtees for a term; 
remainder to the firſt and other ſons in tail male; remainder to the 
heirs of the body of Mr. La Ney; remainder to himſelf in fee, 


Tur Duvcnrss 
oF ATHOS. 


The truſts of the term were to raiſe fix thouſand pounds for 


daughters portions, if no iſſue male, and maintenance at the rate of 
eighty pounds a- year. Mr. La Ney died, leaving the plaintiff, 
his daughter and only child. Jane married the Dake of Athol. 


Upon hearing this cauſe, LoxD HarDwicke declared, that ; 


the ſettlement in 1723 was a revocation of the will as to the free- 
hold and leaſehold eſtates compriſed in that ſettlement, and as to the 
legacy of ſix thouſand pounds bequeathed to the plaintiff ; but as 
to all freehold and copyhold lands not compriſed in the ſaid ſettle- 
ment, the ſame belonged to Fane and her heirs by virtue of the faid 
will; and his Lordſhip decreed, that the defendant Fane ſhould 
come to an account for the rents and profits of the premiſes. com- 
priſed in the ſettlement of 1723 ſince the teſtator's death : and the 
faid defendant was, in the firſt place, out of the rents and profits, 
to deduct and retain to her own uſe five hundred pounds a- year; 
and in the next place, ſhe was to deduct two hundred and ninety- 
three pounds for fines and charges of renewing the leaſehold eſtate ; 
and alſo to retain eighty pounds a-year for the maintenance of the 
plaintiff: and the ſaid defendant Fane was to account annually for 
the rents and profits, and to make the like deductions. 


The plaintiff petitioned for a rehearing, ſhewing, that accounts 


had been taken by the Maſter ſince the decree, and he had made 
his report, whereby it was ſtated, that the rents and profits had been 
yearly deficient to anſwer the faid five hundred pounds a-year, the 
faid eighty pounds a-year, and the fines ; fo that there was a balance 
due to the defendant of three thouſand nine hundred and thirty-ſeven 
pounds, which they were to retain out of the next rents and profits; 
and in conſequence of this, if the defendant Zane was to live a few 
ears longer, and ſuch arrears were conſidered as a charge upon 
the freehold and leaſehold eſtates, the plaintiff would be deprived of 
her portion of fix thouſand pounds, and alſo of her inheritance. 


HARDWICKE, Lord Chancellor, This cauſe comes to be re- 
heard after a great length of time; but that is no objeRion here, 


becauſe at the original hearing Ai La Ney was an infant, about 


three years of age, and has but lately attained her age of twenty- 
one, and comes in time to complain if ſhe was agorieved by that 
decree. It has been mentioned, that it appears by the proceedi 

in the cauſe that there was a ſurpriſe upon the Court, all the facts 
not being ſufficiently ſtated in the pleadings. But that objection 
ought to be laid out of the caſe, for 1 have read over the decree 
in which; the pleadings are recited, and it there appears, that the 
material points in the cauſe, and all that the parties could then 
foreſee, are put in iſſue for the judgment of the Court; the two 
fettlements are truly ſtated, except as to the covenant for payment 
of the rent- charge of five hundred pounds a- year ; and I cannot 


impute 
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impute that omiſſion to any deſign, becauſe it is probable there 


might be no occaſion or reaſon to make uſe of that covenant ; and 
therefore it was not ſtated in the bill. The will of Mr. La Ny 
is alſo ſet forth; and the great point as to the ſtocks and annuities 
which ſtood in the joint names of the huſband and wife at the time 


of the death of the huſband was not only ſtated in the bill, but alſo 


inſiſted upon by the I" anſwer ; with this further, that the 
pleadings do not repreſent the caſe as if the eſtate would in all events 


anſwer the annuity of five hundred pounds a-year, and all other 


7 


charges upon it, becauſe Mrs. La Ney expreſsly ſtates deficiency in 
her anſwer, therefore no deſign to prejudice the intereſts of the 


infant. But if anything has been omitted, though without deſign, 


or if the Court has erred in judgment, the plaintiff, 24s La Ney, 
is intitled to have the decree rectified, and to be relieved. 


The objections againſt the decree are: FRS, That there is 
a direction given in it for the payment of five hundred pounds 
a- year for | rg La Ney's jointure, as alſo of eighty pounds for 
Aifs La Ney's maintenance, out of Ar. La Ney's real eſtate, 
whereas the real eſtate falls much ſhort of doing this; for though it 
is recited in the ſettlement to be a thouſand pounds as year, it is, in 
reality, no more than four hundred pounds; therefore Mis La 


Nees, the plaintiff, is entitled, as heir to her father, to have her 


inheritance exonerated, and the five hundred pounds a- year and 
eighty pounds a- year maintenance conſidered as debts, and to be 
turned firſt upon the perſonal eſtate of fr. La Ney; and if that is 
deficient, then upon the copyhold eſtate deviſed by him, ſubject to 
the payment of his dedts ; and this becauſe there is a covenant in 
the ſertlement, that in cafe his wife furvive him, his heirs, 
executors, or adminiſtrators, ſhall pay to her, for her life, the five 
hundred pounds a- year without deduction, except for land- tax; and 
tl:at therefore this makes the five hundred pounds a-year a debt 
upon the perſonal eſtate, ſo as it ought to be ſatisfied, in the firſt 


place, out of that. 


As to the five hundred pounds a- year, the objection is carried 
too far; though there is one kind of relief which I will mention juſt 
now ; for though there is a covenant of ſuch ſort as binds the perſon 
as well as his land, yet it is truly ſaid by the Counſel for the 
defendant, that the perſonalty was not the original fund chargeable 
with this annuity (a); and in that reſpect itditfers from mortgages 


or other incumbrances upon eſtates ; for if a man borrow n oney, 


and make a mortgage, with a perſonal covenant for the payment 
of the money, and alſo give a bond at the fame time, there being 
in this caſe borrowing and lending, that which is the moit 


| gatural fund for payment of debts ſhall be firit applied, 


(a) Burgoyne v. Fox, 1. Atk. 575. 222.. Edwards y Freeman, 2. Peer. 
Galton . Hancock, 2 Atk. 435. Wms. 436. Evelyn wi Evelyn, 2. Peer. 
Coventry v. Coventry, 2. Peer. Wms. Wms. 664. 8 | 


wh ich 
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which is the perſonal eſtate, and the mortgage is no more than a 
ſecurity (a). 9” | | | 
But this application of the perfonal eſtate was never carried fo 


far as to pay proviſions for wives or children chargeable upon 
land, becauſe the land is the primary or original fund, and whoever 
takes the eſtate muſt takeit ſubject to ſuch lien. Therefore upon 


the ſettlement in 1718, in conſideration of marriage, which is a 
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good conſideration (b), Ar. La Ney ſettles a real eftate of the 


value of one thouſand pounds per annum, as he recites it, upon 


himſelf for life, with a rent-charge of five hundred pounds a- year to 


his wife for a jointure, and, ſubject thereto, to the heirs male of his 
body generally, with remainder to his own right heirs. Upon this 
firſt ſettlement, ſs La Ney ſhould take this eſtate only as right 
heir to her father, and as ſuch has no right to come againſt the 
perſonal eſtate, and out of that to diſencumber the real eſtate of a 
debt brought upon it by theſe very ſettlements under which ſhe 
takes. Suppoſe there had been a ſon, and he had taken it by virtue 
of the limitation to the heirs males of the body of Mr. La Ney, 
and ſo had taken per formam dont, he could not diſencumber 
it out of the perſonal eſtate, becauſe he takes it under the very ſet- 
tlement, ſubject to the mother's annuity, which is originally 
charged upon the eſtate itſelf ; and it is fo in all caſes of portions 
for younger children: as if a man ſettle his eſtate for life, 
remainder to his wife for a jointure, remainder to truſtees for five 
hundred years for younger children's portions, remainder to his firſt 
and other ſon in tail male, the eldeſt fon cannot come againſt the 
perſonal eſtate to diſcharge his inheritance out of it; and there 
never was a decree, for he muſt take it charged; therefore the 
plaintiff, upon this part of the caſe, cannot be entitled to throw the 
annuity upon the perſonal eſtate in diſcharge of the inheritance, 
eſpecially upon the firſt ſettlement. 


Upon the ſecond, there is no recital of the value of Mr. La 
My's eſtate 3 but in conſideration of the ſubſequent fortune which 
came to the wife by the death of the father as a ſhare of his perſonal] 
eſtate, the huſband levies a fine to deſtroy the uſes of the former 


ſettlement, and makes a new one to himſelf for life; then to the 


intent that his wife may receive five hundred pounds a-year for her 
life as a jointure ; then for a term of two hundred years to raiſe 
portions for daughters, vz. of ſix thouſand pounds, in caſe there 
ſhould be a ſon ; or in caſe there ſhould be only daughters and no fon, 
with remainder to the heirs of his own body, with a remainder to 
his own right heirs. Upon this ſettlement Miſs La Ney has no 
title to exonerate the real eſtate of this jointure of five hundred 
pounds a-year, by throwing it uponthe perſonal eſtate, becauſe ſhe 


| (a) Cope v. Cope, 2. Salk. 449. 2. Brown. C. C. 316. Billinghurſt v. 
Meynell v. Howard, Prec. Ch. 61. Walker, 2. Brown. C. C. 604. 


King v. King, 3. Peer, Wms. 358. (5) Ex parte Marſh; 1. Atk. 159, 


2. Atk. 496. Tankerville v. Fawccit, Brown v. Jones, 1. Atk. 190. 
2. Brown. C. C. 57, Ward v. Dudley, | 
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In the Court of Chancery. 


does not take as a purchaſor by virtue of the uſes of this marriage. 
ſettlement; for, in the firſt place, it is a ſettlement after marriage; 
and laſtly, there is no covenant in regard to the inheritance to 
diſcharge it of this annuity : and as to the inheritance of the eſtate 


itſelf; ſhe takes it under a general limitation to the heirs of the body 


of the father; and if rs. La Noy had died, leaving iſſue a daughter, 
and after Ar. La Noy had married again, and had iſſue a fon, the 


other fon would have taken the eſtate before her; which ſhews, ſhe 


did not take as a purchaſor under this marriage. BuTI amor opi- 


© NION, upon this fecond ſettlement, that there is an equity in Aftſs 


La Noy, the plaintiff, to turn the Duche/s of Athol, in ſome degree, 
upon the perſonal eſtate of Ar. La Ney; and that in relation to 
ſix thouſand pounds provided by the ſecond ſettlement for daughters 


. portions, ſhe ſhall Rand, as to the .perſonal eſtate, in the place of 


the Duchejs of Athol, her mother, and be ſatisfied out of that. 


As to this fix thouſand pounds, ſhe takes it as the only daughter 
of the marriage, either as a purchaſor of it by virtue of that conſi- 


deration accruing to the father by the acceſſion of the fortune of 


the mother, or, laying that out of the caſe, ſhe is a child claiming a 
rovifion, and therefore in this court in the nature of a creditor. 


Ik that be ſo, What will be the effect in a court of equity? 


In taking the account, there appears to be a great deficiency of 


near four thouſand pounds, which, as has been obſerved, muſt run 


on as a burthen uponthe enſuing profits, and upon the inheritance, 


with intereſt ; ſo that if the Ducheſs ſhould live to grow old, nay 


only to arrive to a natural age, it will exhauſt the inheritance itſelf, 


and fo the fix thouſand pounds can never be raiſed, becauſe the 
annuity is prior to it, and has ſwallowed up the eſtate which was 
the fund for it ; therefore it is incumbent upon. the Court, as far 
as it can, to preſerve both rights. The Ducheſs has two funds fur 


her jointure ; the real eſtate, and a covenant for the payment of it 


by A. La Ney, his executors, adminiſtrators, or aſſigns, which 
raiſes a charge upon the perſonal eſtate; and it is the conſtant 
courſe of this court, if there are two creditors, one having a double 
fund for his ſecurity, and the other only a fingle one, to turn the 
former to take his ſatisfaction out of that fund, in the firſt place, 


which the latter has no right to come upon, that the ſecurity of the 


other may be as little prejudiced as poflible. Suppoſe a man ſeiſed 
of two real eſtates, make a mortgage of both to one perſon, to 


ſecure the ſum of a thouſand pounds, and afterwards makes 2 


ſecond mortgage of one of thoſe real eſtates only to another, who 
has no notice of the former mortgage ; in this caſe the firſt mortga- 
gee ſhall be compelled, in the firſt place, to take his ſatisfaction 
out of that real eſtate, which was not compriſed in the ſecond 
mortgaze, in order that the ſecond mortgagee may have his full 
benefit of the eſtate included in his mortgage; and this though 


theſe two eſtates may deſcend into different hands, or to be ſettled 


different ways. 
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In the Court of Chancery. 


And I am oF o?1Nntov, that the plaintif, 2/5 La Ney, to 
ſecure her own fix thouſand pounds and her maintenance of eighty 
pounds a-year (as they are charges upon the ſame fund with which 
the Ducheſs is a crevitor, and prior to M/s La Noy), has a tight 
to turn the Ducheſs, who has a double fund for her ſecurity, upon 


the perſonal eſtate, or upon the copyhold eſtate deviſed for payment 


of debts ; and that as to the ſix thouſand pounds and maintenance, 
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ſhe ſhall ſtand in the place of / Duc hes, and have her ſatisfaction 


out of the real eſtate. The caſe 1 have mentioned, and ſeveral 
other caſes, are proofs of it ; there is allo a ſtrong caſe to this 
purpoſe in 1. Vers, 219, Reeve v. Reeve, and the ſame caſe in 
2. Vent. 363. where Sir Richard Reeve charges his lands in B. 
with a portion of three thouſandpounds for his daughter by a former 
venter, and then marries a ſecond wife, and makes her a jointure 
of half the lands at B. without taking notice of the charge of three 
thouſand pounds; and afterwards thinking the portion would defeat 
the jointure in B. takes notice thereof, and deviſes to his wife 
other lands in D. in lieu of her jointure in B. and dies. She and 


the ſon and heir agree together to defeat the daughter of Her three 
thouſand pounds ; and therefore the wife, finding that the ſettle- 


ment which was made on her marriage, though ſubſequentin time, 
would prevail againſt the three thouſand pounds charge, which was 


voluntary and fraudulent as to her, adhæres to her jointure, and 
refuſes to accept the deviſe ; and the daughter's bill was to be 


relieved : and the Lord Keeper decreed, that the plaintiff ſhould 
hold ſuch part of the lands in D. as ſhould be equal in value to ſuch 
of the lands'in B. as were compriſed within the jointure until her 
portion was raiſed, Now this was putting the daughter in the 
place of the mother ſo far: and it was ſtronger than the preſent; for 
the charge there for the daughter was only voluntary, and not for 
2 valuable conſideration, as here; and the decree there was upon 
the ſame foundation as here, which was to preſerve the rights of 
both parties. | : " _ | 


The next queſtion relates to the eighty pounds a- year mainte- 


nance for Miſs La Ney; and as to that there is no ground, as it 


ſtands originally upon the foot of the ſettlement, to ſay, that it can 
be a charge upon the perſonal eſtate, for there is no perſonal cove- 
nant for the payment of it; but the maintenance will ſtand· upon 
the fame foundation as the portion, which is, that the fund not being 


ſufficient for both, and the mother having a right to come upon 


the perſonal eſtate, the daughter ſhall, pro tanto, ſtand in her 
place. | | 2 BPA, 


It has been objected, that the mother ought not to have this 


whole eighty pounds a- year for the maintenance of her daughter, 
eſpecially in her tender years, when ſhe could not be ſuppoſed to 
lay out half fo much upon her; and that by the law of nature ſhe 
ought to maintain her out of her owneſtate. But this is carrying 


the point too far, and the mother muſt have the eighty pounds 


a-year, becauſe ſhe has maintained her child. In caſe where a 
| N . | „ RCP 


4%/ 55 In the Court of Chancery; 


La Nor legacy is given to a child for a portion, and not made payable till 
r Den tes tenty-one, and no expreſſions in the will for it to bear intereſt in 
br Arne. the mean time, the mother, even there, ſhall not be obliged, out of 
; her own bounty, to maintain her child; but this Court will con- 
| {true the legacy to bear i»tereſt, upon a preſumption, that as the 
teſtator intended it as a portion, he muſt neceſſarily intend it to bear 
intereſt ; otherwiſe the poor child, in all likelihood, will ſtarve in 
the mean time. | | abr 9s 
The utmoſt that the Court does in caſes of maintenance is, where 
there is a large eftate which comes to an elder. fon, and there is no 
proviſton for daughters or younger children, the Court will order a 
larger proviſion for ſuch elder brother, that the children may have 
a maintenance out of that, upon a preſumption, that if the elder 
brother was at age, he would be the houſekeeper of the family, and 
would make his younger brothers and ſiſters welcome, as his 
Lordſhip expreſſed it, to a running in his kitchen. - 
As to the queſtion relating to the ſtocks ftanding in the joint 
names of the huſband and wife at the time of the death of Mr. La 
Ney the buſband, the caſe is thus: Afr. La Ney married Mrs, 
Frederick, the preſent Ducheſs of Athol, when ſhe had no portion; 
and in conſideration of marriage, makes her a jointure of five 
hundred pounds a-year. After the marriage, by the death of Mr. 
Frederick her father, who, by a decree in this court, was conſtrued 
to be a freeman of Landon, ſhe became intitled to a fifth ſhare of 
the orphanage part of his perſonal eſtate, which ſhare this Court. 
ordered to be transferred to Mrs. La Mey, and not to the huſband, 
But however the ftocks, to the amount of fifteen thouſand pounds, 
were transferred to them in their joint names. By this, the huſband 
had a power over the ſtock ſo as to reduce it into poſſeſſion; but 
as it was a choſe in action, and he had not altered the nature of it, 
by his death the wife had a double claim: the one, as it was a choſe 
in action in her right unreduced it would belong to her, and not the 
perſonal reprefentatives of her huſtand 3 the other, that as it was in 
their joint names ſhe took it by ſurvivor. This, to be ſure, would 
be the law if nothing further had been done; but the caſe does 
not reſt here ; for after the augmentation of fortune in right of the 
wife, Mr. La Ney makes a ſecond ſettlement, wherein he recites 
that Mrs. La Ney was entitled to long annuities, and other perſonal 
eſtate of her father, to the amount of tifteen thouſand pounds, and 
that he, in right of his wife, became intitled to them; in conſide- 
ration whereot he revokes the uſes. of the former ſettlement, and as 
an augmentation thereof ſettles the long annuities of three hundred 
pounds a- year to her for life alſo, remainder to his firſt and every 
other ſon in tail male, &c. ſubje& to a term to raiſe ſix thouſand 
a pounds as a portion for younger children. After this ſettlement, 
Ar. La Ney dies in the life-time of his wife, leaving theſe joint 
ſtocks untransferred and unaltered; ſo that in point of law they 
veſt in the wife by ſurvivor. But the plaintiff inſiſts, and the ſame 
point was inſiſted upon for her at the original hearing before LORD 
KIxc, that though they are ſurvived to the wife at law, yet ſhe is 
to be conſidered only as truſtee of them, for the benefitof the perſonal 
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repreſentatives of the haſband, who are become purchaſors of 


them, and of all the wife's fortune, by the laſt ſettlement made by the 
huſband in conſideration of her acceſſional fortune. 


I had at firſt ſome doubt upon this head; but upon looking into 
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the caſes 1 AM oF OPINION, that I cannot carry this docttine ſo 


far as the plaintiff inſiſts, viz. to have theſe ſtocks conſidered as 
part of the perſona] eftate of the huſband, and to take them from 


upon agreement with her, or the wife being under age with the 
conſent and agreement of her father, truſtee, or guardian), the 


huſband has made a ſettlement upon her in conſideration of or 
previous to ſuch marriage, and in conſideration of her portion, 


which conſiſted in cheſes in action, and the huſband has died 
without reducing them into poſſeſſion, this Court has decreed in 
favour of his repreſ-ntatives againſt the wife ; much more would 
it do ſo in favour of creditors, for the increaſe of the huſband's 

erſonal eſtate. And this has gone ſo far, that where the ſettlement 
made by the huſband could not be ſaid to be an adequate one to 
the wife's fortune, yet as it had been the agreement of the parties, 


the wife. There have been ſeveral caſes where a wife has been 
intitled to a portion, and before marriage (the wife being of age 


and the portion had been the motive of the ſettlement, the repreſen- 


tatives of the huſband have been decreed the portion againſt the wife. 
But all theſe cafes are of ſettlements or articles before marriage for 
valuable confideration, and not where they have been either volun- 
tary, or the wife under coverture ; and in the general caſes the ſet- 
tlements have not been adequate to the fortune; and that expreſſion 
is only made uſe of where the general doctrine is laid down; and 
where you examine ſtrictly the caſes, the ſettlement has not been 
adequate; and yet the ſettlement has prevailed fo far as to make the 
wife a truſtee of her own cheſes in action in favour of the huſband's 
repreſentatives. The preſent ſettlement is upon avery great acceſ- 
ſion of fortune made after marriage, and during the coverture 
and if this ſettlement is to be tried by the rule laid down, of its 
being an adequate one, it is plain it is not, for the huſband ſettles 


nothing new, but only a proviſion of fix thouſand pounds for 


daughters; the lands ſettled are barely the lands ſettled before; the 


jointure of the wife is only. increaſed by three hundred pounds 
a-year out of long annuities only, which were her own eſtate, 


This js, indeed, a proviſion, but does not come within the meaning 


of this rule when the Court ſays the ſettlement is to be adequate. 


But that is not the thing I reſt upon; for this is a voluntary ſettle- 
ment, and after marriage, and therefore no contract which is 
binding upon the wife, he being a feme covert, and unable to con- 
tract; and there were no perſons, father or other truſtee, to con- 
tract for her; the mother indeed is party to the ſettlement, but ſhe 
had no power to agree for her. If this ſettlement had come before 


this Court, it would have gone before the Maſter to have received 


propoſals for ſuch a ſettlement, and ſhe might have been examined 
in court, or before the Maſter, to expreſs her conſent to the ſettle- 
ment, and to the huſband's having her fortune, in the ſame way as 


a woman who is married is examined apart upon her levying a fine. 
| | D d 3 Now 
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Now this way the wife might have been bound by the ſettle, 
ment (a), and the huſband's repreſentatives entitled to theſe 
choſes in action. But to ſay ſhe is bound by this ſettlem gent, by 
which ſhe takes nothing except out of her oven portion, without 
the intervention of this court, is carrying it further than any of the 
caſes, If you look into the caſe of Adams v. Cole (6), which is 
the ſtrongeſt that can be mentioned, the proviſion there, indeed, 
made for the wife was not adequate, but it was an agreement 
before marriage, and alfo a bond given by the huſband in conſide- 
ration of marriage, and therefore an agreement when the wife was 
capable of contracting. And in that cafe my Lox D Tarror lays 
it down over and over, that it was the agreement of the wife, 
though no adequate ſettlement; that the wite, before matrimony, 
was capable of bargaining, and of parting with her fortune, upon 
what terms ſhe pleaſed; and that ſhe was bound by it; which 
holds not in the preſent caſe. And the prefent cafe is ſtronger 
from the intent of the parties. The recital was, that Mr. La Ney 
was intitled to this ſtock in right of his wife, and he takes the trani- 
jer to himſelf and wife jo! atly; ; he had it in his power to reduce 
or ſell theſe ſtocks if he thought fit. His being intitled in tight of 
his wife to theſe ſtocks, though he was only to have the benelit of 
them for his life, would be a good conſideration for this ſetelement; 
and he might intend, by taking the transfer jointly, to have it in 


his power to ſell theſe ſtocks, or, if he did not, to leave them to the 


direction of the law to ſurvive to his wife; and [ will not take them 
from her in oppoſition to the intention of her huſband. 


- AND His LORDSHIP DIRECTED an account of what was due 
for the portion of fix thouſand pounds, and alſo for the rent-charge 
of five hundred pounds a-year : he allo directed the eſtates to be 
fold, and, wich the content of the defendants, ordered a value to be 
ſet on the annuity of five hundred pounds; ; and that the money 
ariſing by ſuch ſale or ſales ſhould, in the firſt place, be applied to 

ay the vaite of the ſaid annuity, und. in the next place, the arrears 
of maintenance, and then the portion of fix thouſand pounds and 
intereſt : and in caſe the money arifing by ſuch ſale ſhall not be 
ſu Acient to anſwer the fix thouſand pounds and intereſt, then the 
laintiff is to ſtand in the 'place of the defendant the ache of 
Athol, to have the benefit pf the covenants contained in the ſettle- 


ment of 29th January 1918 for payment of the annuity, and by 


virtue thereof to receive a ſatisfaction for the deficiency of her 

rtion of fix thouſand pounds and intereſt out of the perſonal 
eſtate of her father James La My; and if the perſonal eſtate 
ſhould prove deficient, then out of the freehold and copyhold eſtate | 
geviſed by the will for the payment of debts. 2 | 


(a) Willats . Cay, 2. Atk. 67. Dimmock v. Atkinſon, 3. Prown C. C. 
Oldham v. Hughes, 2. Atk. 484. 195. 

Milner v. Colmer, 2. Peer. Wms. 642. (5) 2. Eq. Abr. 13. Caſes Temp 
Fraſer + Baillie, 1. Brown C. C. 518. Tal.” 168. cy 
Mmet v. Hyde, 2. Erown © C. 663. 
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The Attorney General againſt Baliol College, Oxford. Caſe 139. 
In Chancery, December 11, 1744. | 


H ARDWICKE, Lord Chancellor. In this cauſe, which is Cafe on a bill a- 
brought here by the principal and regents of the univerſity of ga nſt the truſ- 
Glaſgow, in Scotland, in the name of THE ATTORNEY GENERAL, 3 OO 
there are two forts of relief prayed againſt the different ſets of a pane 
defendants, which are two: The one the maſter and ſcholars of count of the 
Baliol College, in Oxford, in their corporate capacities, the maſter funds, and that 
and fix ſenior fellows of the ſame college in their natural capacities the court of 
as truſtees, the vice-chancellor of Oxford, the provoit of Queen's, —_— s 
the preſident of St. John's, and the maſter of Baliol. The other ner in which tl g 
ſet are, the repreſentatives of Mr. Miillam Spins, in relation to a objets of the 
leaſe taken of the conteited lands, and after wards aſſigned to him: charty ſhould 
and there are the truſtees of the original leaſe, as alſo other perſons be e e 
brought before the Court, againſt whom no relief is prayed. N 


As to THE FIRST SET, there are two kinds of relief aſked: 
The firſt, to have a general account taken from the beginning of 
the rents and profits of the charity-eſtate, and how they have been 
applied for the benefit of the charity; and that ſuch parts as 
have not been applied may be conſidered as fo much money in the 
bands of the college to be applied to the charity. The other 
relief prayed againſt them is, to have the direction of this Court 
for the eſtabliſhment and regulation of this charity for the future: 
and this laſt is not oppoſed by any of the defendants. 


As to the firſt head of relief, it muſt be conſidered upon the will 
of Ar. Snell in 1672, atwhich time, by the laws of Scotland, epil- 
copacy was the eſtabliſhed conſtitution of that Church; and by 
that wilt Ar. Snell deviſes ſome annuities for lives, which are ſince 
fallen in, and ſome legacies, which are paid; and then gives the 
reſidue of his eſtate to truſtees, and directs them to convey and ſettle 
it upon five or more perſons, and their heirs, to be nominated by 
the vice-chancelior of Oxford, the provoſt of Queen's, the prefi- 
cent of St. John's, the maſter of Baliol, or any three of them, 
upon truſt, that the proſits and produce ſhall be applied for the 
maintenance of a number of ſcholars born and educated in Scotland, 
who ſhall have ſpent two years at leaſt as ſtudents in the univerſity 
of Glaſgow, or one year there, and two more in ſome other Scorch 
_ univertity; and ſuch ſcholars are to be entered of ſuch college or 
hall in Oxford, and to have ſuch exhibitions or allowances as the 
faid vice-chancellor, &c. or any three of them, ſhall appoint. The 
number, indeed, of ſcholars is directed not to be under thiee, and 
not to exceed five, unleſs the produce ſhall reacn to maintain more, 
Such ſcholars are alſo directed to be bound in proper ſecurity, Non 
upon their admiſſions, to forfeit five hundred pounds a-picce if he 3 
ſnall enter into holy orders in Ox/9r4, and thall, after ſuch adimiſ- 
ſion into his holy orders, accept of any ſpiritual promotion either 
in England or Wales, © it being my will and deure, that every ſoch 

_ | | D@&4 -. | A ſcholar 
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Tur « ſcholar ſha!l return into Scotland, to be preferred there as his 
5 ee < merit ſhall deſerve,” The college of Glaſgow are to recom- 
again} mend ſcholars to the vice- chancellor, &c. upon any vacancy under 
Barior the college ſeal ; and no ſcholar is to take benefit of the exhibitions 
Cor rr, above ten years. That ſuch ſcholars, before admiſſion, ſhall be 
Oxro xd. probationers for fix months at their own expence. Three of the 
beſt ſcholars are to have an extraordinary premium of five pounds 

a-year a-piece, five pounds a- year allotted for a dinner, and ten 

pounds a-year to the regiſter, who is to make the ſecurities, 


Since this will, and before the charity came to be eſtabliſhed in 
this court, the Church of Scotland was altered, and preſbytery 
reſtored. Upon this accident, I had ſome doubt how far this will 
could be carried into execution, becauſe of the ſtate of the Scotch 
Church; for the bond was to be given upon condition not to take 
any ſpiritual promotion in England or Wales after admiſſion into 
holy orders in Oxford. © Holy orders” in the will muſt mean epiſco- 
pal, for thoſe were then the holy orders which prevailed in Scotland ; 
and it would be an abſurd thing for a perſon to receive preſbyterian 
orders at this time in Oxford. But I am delivered from that doubt, 
becauſe, upon looking into a decree made in 1691 by the lords com- 
miſhoners of THE GREAT SEAL, which was the original decree, 
and which is recited by LoR D SOMERS in a later one, I find this 
very objection inſiſted upon againſt the charity by the heirs at law 
of Ar. Snell, where they urge, that the Church of Sccr/and had been 
altered by two acts of parliament; that inſtead of epiſcopacy 
preſbytery now prevailed, which made the execution of the charity 
impoſſible; and that therefore there was a reſulting truſt for the 
heirs at law. But by the decree of the Lords Commiſſioners it is 

declared, that the defendants, the heirs at law, could take nothing, 

nor ought to have any benefit by the teſtator's will. And therefore 

an account was decreed; and after it was taken, there were 

directions given for the regulation of this charity, which will now 

tall under the conſideration of this Court. Beſides, the heirs at law 

have 2cquieiced under this decree ever ſince. And the directions 

complained of are, that the ſurplus of profits, after maintaining a 

particular number of exhibitions, is io go to Baliol College for the 

benefit of the library, which the ſcholars are to have the uſe of; 

that the truſtees ſhall have power to make leaſes at the clear yearly 

| rent of three hundred pounds, for any determinate time not ex- 
Clarity. ceeding twenty-one years; that that decree ſhall be ſubject to ſuch 
9 farther alterations and amendments as ſhall be properly required; 
and the truſtees are to be indemnified under that decree. 9 


The beſt way to Theſe directions are looſe, and too general; and the beſt way 
regulate chari- would have been, to have ſent it before the Maſter to accept a 
ties is to have ſcheme, upon which things would have been conſidered more 
ee, e minutely and exact. However it appears, that in the year 1699, 
at fartheſt, complete notice was given of this decree by the maſter 
and ſcholars of Bali! to the heads of the univerſity of Glaſgow, 
and a demand made to them to recommend ſcholars purſuant to _ 
= + an WI 
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will and the decree; and in the inſtrument of notice and demand Tur 
there is a recital of the decree itſelf. Thus it has reſted from that ron Nr 
time to the filing of this bill; and the firſt relief prayed by it is, to "— 
have a general account from the time of the will; but that is 1 
inconſiſtent with that decree, But the univerſity of Gag, Corizer, 
objects to the validity of the decree itſelf as againſt them, that it Oxrono, 
cannot be concluſive upon them, becauſe they were not parties, Parties to bills, 
and that the directions are not conformable, but repugnant, to the Noneed to mate 
will of the donor. As to their being not parties, that will not avail PIT 3 we 
them much; for that information was not brought in a colluſive our of the dor 
ſecret manner, but in the name of Sir Georpg Treby, attorney: ceſs of the court; 
general, at the relation of the vice- chancellor of Oxford, Sc. The and a decres will 
defendants were the heirs at law, the widow and truſtees under the 5 vold a- 
will. G7afgow indeed was no party, nor indeed were the plaintiffs — good pe 
obliged to make that Univerſity party, for it is a corporation, and they are — 
out of the kingdom and reach of the proceſs of this court, which made parties z 
is always an excuſe for not making them parties: therefore that is bat it 15 uſual, 
no objection to make this a void decree as to them. And the Court — 
was ſo cautious as to reſerve liberty to make any alterations in the apply for farther 
decree; perhaps for this reaſon, becauſe, as Glaſgow could not be a directions, that 
party by compulſion, that nevertheleſs it might apply by petition to Perſons out of 
have any amendments in the decree : but that they omirted to do un e 
till very lately, although they had notice of it from 1699, and knew not "ho 8 3 
the advantages which Baliol claimed from it, and though they had concluded, but 


ſo caſy a method to do it in as by petition, may have liberty 
o . . . . | . to apply for al- 
The other objection is upon the merits of the decree itſelf, that terations in the 


the directions are improper, and notagreeavle to the will of the giver, decree by peti- 
becauſe there are liberties given for leaſing the eſtate at the clear ven. 
rent only of three hundred pounds a year, and tne ſurplus of the rent, 
above maintaining a certain number of exhibitioners, is to be 
applied for the benefit of Baliol College, as a reward for the exhibi- 
tioners making uſe of the college library. Perhaps without ſome 
advantage to the College, it might be difficult to prevail with the 
College to accept of ſuch a by- foundation as this to entertain ſix or 
more members. who had received their firſt education for two or 
three year? in a Scotch univerſity, and, at the time of the decree 
pronounced, differing from the principles of Balzs! College, the one 
owning epiſcopacy, and the other preibytery ; and Baliol College 
might be right in inſiſting upon ſome advantages to themſelves : 
nor is this diſagreeable to the will; for Zr. Snell has given his 
eſtate to the charity at the direction of the vice- chancellor and 
ſeveral heads of houſes in ſuch univerſity, and in ſuch manner and 
proportion as they, or any three of them, ſhould appoint; and 
they appointed the ſurplus profits to be applied as above. 


As to the going into the general account, I would not ſuffer a account. 
retroſpect without the allowance and aſient of Zaire! College, Colleges not 
although there was more reaſon to complain tlian appears in the bleed to ac- 
preſent caſe; and as to ſuch general account backwards, there is a conn ney 
difterence between a College and natural perſons, for a College is a as common per- 

| Various ſons are. 
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Tux various fluctuating body, who receive their revenues for their 

ATTORNEY- daily maintenance and ſupport, to eat, and drink, and maintain the 

wes 4.7 College. The money is uſed, and the perſons who fo applied it 

Ferro: are perhaps dead; and I ſhall not ſuffer Glaſgow to call any money 

| Cotr.xcx, out of their hands for ſo far back as they have acquieſced under 
Oxroz»v. their proceedings, for above forty years. 


College made 2 I remember Loxp MaccLes#1EiD's taking ſuch diſtinction. 


kate, the rent A College before the reſtraining ſtatutes had made a very long leaſe 


* L upon a reſerved rent, and the College was to pay the taxes; the 


miſtake did not tenant, by aiiſtake, had paid them for a great many years, without 


deduct them; deducting them from his rent, and thereupon brought his bill to 


equity will not have an account of them, and an allowance of them from the 
allow am tho Revolution, which was a good many years back. Logo 
already paid, nor * 

decree the ac. MACCLESFIELD was clearly of opinion, that the taxes were to be 
count back, deducted out of the rent, and decreed that the tenant might deduct 
them for the future, but would not make an allowance back ward, 
but refuſed directing the account, becauſe the College had lived 

þ upon their whole revenue, and the mon-y was ſpent upon the repairs. 

or other neceſſary demands of the College. Therefore, as to this 

part of the caſe, es of opinion, that from the time of making to 

the filing the information the account muſt be upon the foot of the 

decree. But J am of opinion, that if the exhibitions have not been 

filled up, the money that ſhould have been applied for that purpoſe 

ſhall not go to the benefit of the College of Baliol as a ſurplus; 

though I ſhould not take notice of any ſmall vacancy, as fora month 


or two. | 


The other relief prayed is for the regulation of the charity. It 
ſeems the charity eſtate is much increaſed in value; therefore all 
parties may propoſe ſchemes to the Maſter, and then it will come 
more maturely before the Court, 


As to the other ſet of defendants, who are the repreſentatives of 
Mr. Spinks, there are two forts of relief prayed againſt them. The 
firſt is, entirely to ſet aſide the leaſe now in being at three hundred 
pounds a-year clear rent, and for a fine of fifty pounds, with a 
clauſe in the original leaſe for nine ſucceſſive renewals at the end of 
every ſeven years, the fine to be each time; ſo that the leaſe would 

not expire till 1777. | | | 


The laſt relief prayed is, that if the relators cannot prevail to 
ſet aſide the leaſe entirely, then to be relieved againſt the clauf:s 
of renewal at leaſt, and to have the leaſe ſet alice fo far, and the 
covenants for renewal expunged. | 3 


As to the firſt point, of entirely ſetting aſide the leaſe, there is no 
ſyficient ground for that, and it would be a cruel caſe to do it. 
The reaſons alledged for doing fo are, firſt, that the leaſe is contrary 
to the will; and, ſecondly, tothedecree. As to its being contrary 
to the will, that has not eſtabliſhed any particular manner of I-afing, 
but the truſtees were, to be ſure, obliged to leafe it moſt beneficially 

| | for 
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for the charity. The decree, indeed, directs a particular method Tux 
of leaſing, at a rent of three hundred pounds a- year, clear of taxes, Arreknar 
and for as large fines as could be got, and for a term of twenty-one 3 
years. The firſt leaſe was a clear rent of three hundred pounds 12 
for twenty-one years, and the fine five hundred pounds, with a Cor.1.zcx, 
perpetual covenant of renewal. That leaſe went doubtleſs too far, Ox. 
and was not warranted by decree ; but afterwards the College of 
Haliol and the truſtees thought fit to reduce that covenant to one 
for nine renewals at the end of every ſeven years; and thoſe are 
granted upon a recital of large improvements begun to be made 
and continued by the leſſees. As to the ſetting aſide this leaſe 
entirely, it muſt be admitted the leſſees had notice of both the will 
and decree. © The decree is recited in the leaſe, and that recites 
the will, and fo there is complete notice of both. But the leſſees 
have a good legal eftate. The conſideration might have been dif- 
ferent if they had had only a defective one at law, fo that the truſ- 
tees could recover at law, and turn the leſſees into equity to eſta- 
bliſh the leaſe, by having the defect ſupplied; and there perhaps the 
Court would not do it; but the leſſees having a good title at law, 
they have no need to be ſuitors to this Court, but inſtead of them 
the truſtees muſt be obliged to come into this court to be relieved © 
againſt this leaſe ; but that muſt be upon equitable terms; and xquiry makes 


though the Court would do equity 1n ſetting aſide this leaſe in a great diffe- 


favour of the charity, yet it will not decree cruelties againſt the rence where 
leſſees. Suppoſe the leſſees took this eſtate, and the truſtees granted * ages ram 
it for the ſake of great improvements upon it, which is the leaſe, ply berg 5 
though there is no evidence from the leaſe of the preciſe ſum or 

terms impoſed, yet there is proof that the leſſee has laid out above 1 _ _ 
four thouſand pounds, and incloſed a deal of common unprofitable, ar, 1 * 
inſomuch that the value of annual income is increaſed from five not fer it afide 
ſhillings to be worth ſeven ſhillings an acre, which is an exceeding without allow- 
meritorious conſideration, and ought not to go totally to the benefit ing for laſtiag 
of the charity. On the part of the repreſentatives of Hr. Spinks, W 

the leſſee, it is objected, that the univerſity of Gla/gaw ought not if 2 man build 
to be relieved againſt this leaſe, becauſe they ſtood by and ſuffered: Xs ft 
the leſſees to make theſe improvements upon the charity eſtate title to it, andthe 
without diſcovering their title; and that this was like the Caſe owner is paſſive, 
where a man ſuffers another to build upon his land, and ſtands by, 94 ſtands by 
and makes no objections, or ſhews his own title: and there have , ee 
been ſome few caſes adjudged upon that point; and the maxim in ye, the builder 
ſuch caſes is, So/um cedet ædificio. But that is not the preſent caſe ; ſhall have the 
1 thoſe decrees have been where a man builds upon another's land in equit/; 


% 


ea? 


ands, having no title; but here the improvers had title at law, and fer there el 


q BL a - Cceaet cedificio; but 
were leflees of the eſtate; and the landlord was not obliged to give ch 7 


notice to the leſſees not to improve, and was guilty of no fault mutt have no ti- 


in omitting it, for the leſſees might improve as they pleaſed. tle or colour of 
3 | . & : title to build 
there, as leſſee, &c. has, for the landlord necd not to give notice in ſuch caſes. 
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It conveyarceis But ſtill the queſtion recurs, To what relief the charity is inti. 
ſet aſide for ted ? Mr. Spinks muſt be allowed a reaſonable recompence for his 
-_ gg improvements; and in caſe the hve remaining renewals will amount 
the grantor was to no more thana reaſonable ſatisfaction, he ought to have the benefit 
obliged to come of them. The truſtees come here to ſet aſide this leaſe, which is 
into this court, good at law; and as they are obliged to be plaintiffs in this caurt, 
ME ne and can have redreſs at law, they muſt have relief upon equitable 
doing equity by terms only: as, ſuppoſe a man comes here to ſet aſide a conveyance 
allowing laſting for fraud, if the grantee has made laſting improvements, the Court 
improvements, will do him juſtice, and let him have ſatisfaction for them. So 
&c. there are many caſes where abſolute conveyances have been taken, 
e e and yet this Court, upon bills, has turned them into ſecurities for the 


turning abſolute | | i 
e een in- money advanced only; and there the Court allows for laſting 


to ſecurities for improvements, and will not let the other party run away with the 


the money ad- expence out of another's pocket: and this is always the caſe 
vauced only. where a party has no remedy at law, but is obliged to come for 
relief here. | | ng 


Therefore I sHALL DIRECT, that the Maſter enquire what 
laſting improvements have been made and money laid out, and how 
much the annual value of the charity has been increaſed by the 
leſſees; and to enquire, what was the juſt and real value of the 
leaſe when firſt granted in 1694 to be then purchaſed, conſideration 
being had to the continuance and renewals ; and then, when this 
is ſtated, it will appear whether the leſſees have had ſufficient 
ſatisfaction or not; for the Court will take care that they have 
juſtice done them, „ 


Caſe 140. © Bedford againſt Gibſon, 
Michaelmas Term, 17. Geo. 2. 


In what cafes THE LaTE Duke of IVharton, being a young nobleman of 
er, ra immenſe fortune and of a finiſhes taſte in polite learning, 
he elende having a great affection for Dr. Young, in 1719, by grant, reciting, 
ſhall be poſt- that the improvement of the polite arts and ſciences was of public 


poned in pay- utility, and that Dr. Young had made great progreſs and advances in 


ment to ayers them, in reward, therefore, for his endeavours, he granted him a 
none Sg rent-charge out of his eſtates of one hundred pounds a-year for his 


—_— life, with an expreſs clauſe of diſtreſs. In 1721, the Dake veſts 
of the deceaſed his eſtate in truſtees by ſale, &c. to pay all his debts. By another 
grantor of ſuch deed, reciting the former grant to Dr. Young, and that the Duke 
annuities. - ſtood indebted to Dr. Young in two hundred and fifty pounds, and 
| that Dr. Dung did, ſome time ſince the former grant, at the inſtance 
and requeſt of the Date, quit the place and ſervice of my Lord 
Exeter, and thereby loſt an annuity of one hundred pounds, and 

whereas the Duke was willing to make him ſome amends for ſuch 
loſs, he grants him a ſecond annuity or rent-charge of one hundred 
pounds more for his life out of his eſtate, with like power of diſtreſs. 
| And it was in proof, that Dr. Zeung did live in the family 4 y 

| = "Li 
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Lird Exeter, and that he quitted it to go to the Duke of Wharton ; Bxovots 


and that this was the conſideration of this ſecond grant is under 


the Duke's own hand and ſeal. In 1725, the Duke makes a 


ſecond general deed of truſt of the ſurplus that ſhould be in the 
hands of the firſt truſtees, in order to pay all his juſt debts, 


Tux QUEsTION was, Whether both or either of thoſe annuities 
to Dr. Young, being charges out of and affecting the land, ſhould 


be preferred to the bond or ſimple contract creditors of the Duke 
for valuable conſideration ? or, Whether they or either of them 


ſhould be poſtponed to ſuch bond or fimple contract creditors for 
valuable conſideration ? | | 


Mr. ATTORNEY GENERAL argued againſt Dr. Young, that 
indeed both his annuities ſhould be charges upon the ſurplus of 
the Duke's eſtate in the hands of his canis ; for though 
the annuities are voluntary, yet they | N 
grantor or his repreſentatives, unleſs for fraud; but notwithſtand- 
ing that, they ſhall be poſtponed to creditors for valuable conſider- 
ation: that this is like the caſe where a man dies indebted by 
bond and ſimple contract for valuable conſideration, and has alſo 
given voluntary bonds; though at law ſuch voluntary bonds ſhall 


be paid equally with the bonds for valuable conſideration, and ſhall * 


be preferred to {imple contract creditors for valuable conſideration, 
becauſe the courts of law do not enquire into the actual conſidera- 
tion, but as it is a deed or ſpecialty under the hand and ſeal of the 
party, preſume the conſideration to be valuable, yet in this Court 


they ſhall be poſtponed even to ſimple contract creditors for yaluas ' 
ble conſideration, upon this ground of equity, that a man muſt pay 


before he can give, and muſt be juſt before he will be permitted ta 
be bountiful ; and though they ſhall be poſtponed to real debts, yet 


they ſhall be charges upon the executors, if they have aſſets to pay 


them: and the law has been ſo held ever fince the decree of my 
Loxd HArcour, in the caſe of Jenes v. Powell (a). Which 
THE CHANCELLOR admitted. 


But the firſt grant to Dr. Jung is voluntary; for although it 
be true, that Dr. Young has made great improvements in the politer 


ſciences, and though they are of great uſe, yet that is no reaſon 


why a particular perſon ſhould pay him for this, and give a volun- 
tary annuity in preference of his real creditors, for no particular 
conſideration moved to the Duke more than to any other perſon ; 


and if ſuch grants as theſe ſhould prevail, real debts would never be 


paid, for inſolvent perſons would be always defrauding them by 
luch grants. The conſiderations of Jove or friendthip'to ſtrangers 
import a deed to be voluntary, though in the caſe of a child it is 
otherwife, becauſe his parent is bound to provide for him. That 
the ſecond grant is not much better. The conſiderations are not 


adequate to the annuity of one hundred pounds for life; for the 


S's of the ſalary in Lord Exeter's family was precarious, was to 


(-) & Eq. Abr. 84. 243. g 
| | exiſt 
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| fo the Court of Chancery. 


© 


Bzovyoav exiſt during liking, and at furtheſt would not be continued be orid 


again? 
CiBSON. 


the education of the young noblemen. That though this Court 


does not weigh conſiderations minutely, yet. where conſiderations 
are very ſmall, they are badges of fraud; and there is a difference 
where a value can be ſet upon a conſideration and where not: 
as where a marriage is concerned, or a family-fettlement to be 
made, one cannot ſtate. or aſcertain the conſideration by ſaying, 
« You ſhall give ſo much or ſo much ;” and there the Court will 
enter into the adequateneſs of the conſideration. In the preſent 
caſe the conſideration is not adequate, and therefore will relieve 
againſt this charge, and only let it ſtand as againlt the creditors 


for valuable conſideration as a ſecurity for two hundred and fifty 
pounds lent, and intereſt, „ 


Mx. SolictroR GENERAL, for Dr. Dung. The 
queſtion is, Whether theſe deeds are void by the ſtatutes of 


Elizabeth? And the ſame determination will be in this court upon 
thoſe ſtatutes as there would be at law; for the reaſon why the 


queſtion comes here is, becauſe the fund appointed for N of 
the creditors is veſted in truſtees. "The poſtponing of voluntary 


bonds in this court to ſimple contract debts, where they are to be 


paid by executors or adminiſtrators out of legal aſſets, is not appli- 
cable to tho preſent caſe ; for theſe are not bonds, nor are they 
payable out of legal aſſets, but they are charges iſſuing out of real 
eſtates, for the payment of which there is a proviſion made by 
eſtates veſted in truſtees. And upon the ſtatutes of Elizabeth 


there will be two confiderations : The firſt, What conſiderations 


they are which thoſe ſtatutes require in deeds to prevent their 
being fraudulent and void as to purchaſors and creditors for valuable 
conſideration: The laſt, Whether theſe deeds have ſuch conſi- 


derations as will ſupport them. 


It is by no means neceſſary, under theſe ſtatutes, that the conſi- 
deration of a deed muſt be money, nor that it muſt be ſuch a conſi- 
deration as will entitle the party to an afſump/jit at law. And where 
the conſideration is quid pro quo, it is not neceſſary that the thing 


parted with ſhould be adequate to the thing given, as appears from 


2. Leo. 70. | 


This cafe does not prove what it was cited for ; though the 
Solicitor General ſaid, the ſecond jointure may double the value of 
the firſt; but this does not appear from the caſe. Neither the word 
© money” nor © voluntary” are uſed in the whole ſtatute, but the 
words go throughout to fraudulent and colluſive conveyances to 
defraud. creditors. In Lord Teynham's Caſe (a), Lord Halt 
ſays, that in the conſtruCtion of the ſtatute of Elizabeth three 
things are to be conſidered, fraud, conſideration, and bona fide ; 
and that bona fide is oppoſite to fraud; that though there be 
no money conſideration, yet it may be no fraudulent deed ; and a 
(4) 1. Mod. 119. 

| „ ©; 4 deed 
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In the Court of Chancery. * 
deed may be voluntary, and yet not fraudulent. The latter reſo- 
jutions, I muſt own, are contrary to this laſt part. 


That as to the ſecond point, Whether the conſideration ſupported 
the preſent deeds : As to the firit deed, the grant is by no means 


unbecoming the Duke of Mharton, who was a young nobleman we 


great quality and vaſt eſtate, a great genius, had a tincture for let- 
ters, eſpecially polite literature, wrote himſelf, had read much claſ- 


ſical learning, deſirous of fame, and upon his coming into the world 


ambitious to be the patron of learning and learned men. It is faid, 
indeed, that as the conſideration of the firſt deed was Dr. Young's 
public performances, that could not raiſe a ſufficient meritorious 
conſideration to the Duke, becauſe every member of this kingdom 
received equal entertainment and benefit from ſuch performances 
as the Dukedid, That may be untrue ; and though the deed ſhall 
not prevail if any perſon rewards another for any labours which 
ſerve the public, yet if it engages him to ſpend his time in any 


branch to ſerve the public by the temptation of a ſalary, that will 


raiſe a valuable conſideration, ſo as to ſupport the deed, in the ſame 
manner as if he had engaged him to employ himſelf for the grantor's 
own private benefit. | | 


HARDwIckE, Lord Chancellor. The queſtion is, Whether 


theſe annuities, or either of them, ought to prevail againſt the bond 


or ſimple contract creditors for valuable conſideration ? Upon this 
there has been one original point mentioned at the Bar, which this 
caſe has been improperly compared to, and treated as though it was 


> upon the ſame ground, which is this: The Court of late years has 
eſtabliſhed this rule to poſtpone voluntary bonds or debts to thoſe 


for valuable conſideration, and it has been adhered to ever fince the 
creation of it by Lord HarcovsrT, in that caſe of Jones v. 
Powell ; and the rule is limited : as where a man owes debts by 
bond or ſimple contract for valuable conſideration, and afterwards 
gives voluntary bonds, and dies, the latter ſhall not only be poſtponed 


to the bonds, but even to the ſimple contracts for valuable conſi- 
_ deration, which ſhall be firſt paid out of the legal aſſets by the 


executor or adminiſtrator ; but the voluntary bond is to be paid 
by the perſonal repreſentatives out of the ſurplus, if there remains 
any. But this rule has never been extended beyond that caſe of 
payment out of legal aſſets by an executor or adminiſtrator, and fo 
does not come up to the preſen: caſe; for theſe are not demands of 
debts out of legal aſſets, but of rent-charges granted by deed out of 
the land, and ſuch as at law affected the Duke's eſtate at the time 
when they were res for the firſt was granted conſiderably 
antecedent to the firſt deed of truſt, and was a charge upon the eſtate, 
As to the laſt, though it was granted atter the Duke had parted 
with his eſtate to truſtees, yet he had an equitable eſtate in the 


| ſurplus, and it was a charge upon that. So that I AM oF OPINION, 
that this is not a caſe within that rule of this court as to the admini- 
{tration of aſſets ; for there, none of the creditors having a ſpecific 


lien upon the aſſets, they all ſtand in the ſame light. And this 
Court 


415 
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416 In the Court of Chancery. 


BIT Dronp Court has a more extenſive power over them than in this caſe, 
a= | Where the annuities are ſpecific liens upon the land out of which 
they iſſue. 


The true queſtion between. the parties is upon the ſi atute of 
Elizabeth, Whether upon both or either of theſe deeds, which are 
grants of rent- charges, there are ſuch conſiderations as will ſupport 
them againſt ſubſequent creditors, or purchaſors for valuable con- 
fideration ? The two deeds will fall under different conſideta- 


: | 17 J tions. 6 f 
5 The firſt deed is that of 1710, and the conſideration appears 


upon the face of it; which I agree is an honourable conſideration. 
It has generoſity, it has everything in it which becomes a great 
man : but I ſhould go much farther than this Court ever has done 
to ſay it is ſuch a valuable conſideration as the ſtatute intended, 
If the conſideration had been, that Dr. Young had been invited by 
the Duke to inſtruct him, although of full age, yet if the Duke had 
received inſtructions, and the Doctor ſpent his time, even his com- 
panty would have been ſufficient upon the ſtatute of Elizabeth 
to have ſupported the deed againſt the creditors; for whether a man 
gives his money, his learning, or his time, it is a ſufficient conſider- 
ation; but nothing at all of that fort is proved, nor docs it appear 
upon the deed, for that is general, for the love which he had for 
Dr. Young's great abilities and improvements in the politer arts. 
And the conſideration had been as meritorious if he had granted an 
annuity to him in conſideration of his great learning, or of his being 
a relation to him, or of blood; all which are honourable conſider- 
ations; but they are not ſuch as will prevail againſt creditors or 
purchaſors upon the foot of that ſtatute. Suppoling then this deed 
to be voluntary, yet the Counſel ſay it is not void by the ſtatute, 
becauſe it is not fraudulent. That might have been ſo held formerly, 
but the later reſolutions are all to the contrary; for it is now a 
ſufficient reaſon to ſet aſide deeds or grants in favour of creditors 
and purchaſors becauſe they are voluntary, without any proof of 
fraud, for the preſumption amounts to proof; and though voluntary 
Eq. Abr. 334- gifts or charges have been created, yet they ſnall nor ſtand in the 
FL 6. way of future creditors, although they have expreſs notice of ſuch 
gift before their purchaſe, mortgage, &c. 


The Counſel for Dr. Young have recourſe to another point to 
1 preſerve the firſt deed, and ſay, that although the conſiderations ex- 
+4 preſſed upon the face of the deed are voluntary, yet there was an 
extrinſic conſideration, which is a valuable one, although it is not 

expreſſed upon the deed ; and they have entered into proof of it; 
and that is, his leaying Lord Exeter's family, and the proviſion of 
one hundred pounds a- year made for him there, to come and live 
with the Duke of Wharton. But as to this part of the <aſe, it is in 
the firſt place doubrful, whether this proof can be. let in upon this 
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: deed ; and, in the next place, it is clear, that the proof does not | 
bring this fact to be the conſideration of this grant. As to the | 
: | 8 ü admiſſion 
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they became ſo ſubſequent to the grant. But 


Vol. IX. 


In the Court of Chancery. 


admiſſion of this p 


« the improvements Dr. Young had made in the polite letters; 
and the deed does not add, for other good cauſes and conſider- 


« ations :*” and the general rule is, that where expreſs conſidera - 


tions are mentioned in a deed, and no general words, ec as for. 
« divers other good cauſes and conſiderations,” there no proof can. 
be admitted of any extrinſic conſideration, although it may be 
conſiſtent with the expreſs conſideration of the deed. But ſuppoſe 
this proof could be entertained, yet the proof will not avail Dr. 
Tring; for though Hr. Carew, who is the only witneſs upon it 
eftabliſhes the fact that Dr. Young ; lived at Lord Exeter s, and had 


an annuity of one hundred pounds, and that he left that family to 


0 7 


-oof, the deed has an expreſs conſideration, viz, Bzvronp 
«pp 


againſt 


Giso. 


come and live with the Dake, yet, he does not prove that ˖ that fat 


was the conſideration of this grant to Dr. Young, And upon the 
whole I AM oF 6PINION; that this firſt grant can by no means be 
eſtabliſhed againſt the creditors of the Duke of Fharten, although 


As to the ſecond grant I AM oF oPINION, that there ars a 
ſrflicient conſideration to ſupport it upon the ſtatute of Blizabeth: 
2gainſt the Duke's creditors; and that conſideration is ſufficiently 
proved and eſtabliſned; for this recites the former annuity, and 
tat the Date of Wharton ſtood indebted to Dr. Young in the ſum 
of two hundred and fifty pounds (being the arrears of the former 
annuity), and that Dr, Young did ſome time ſince, at his inſtauce 
and requeſt, quit and leave the place and ſervice of my Lord Exeter; 
and thereby oft an annuity of one hundred pounds; and whereas 


/ he was willing to, make him ſome amends, he gives him a further 
_ annuity, in conſideration of the two hundred and fifty pounds, and 


of his quitting the Lord 7 ſervice... This conſideration is 
ſufficiently proved; for Mr. Carew proves, that Dr. Young lived 
with Lord Exeter, and had ſuch annuity there, and quitted it to go 
to the Duke of Wharton; and that that was the conſideration of this 
ſecond grant appears under the hand and ſeal of the Duke, Now 
this conſideration is ſufficient upon the ſtatute of Elizabeth, for 
here is a loſs on one fide and an advantage on the other: and this 
ſecond deed reciting that this annuity was granted as a compenſation 
for the loſs of Lord Exeter's ſervice, excludes the preſumption of 
the other annuity's being granted upon that conſideration ; for if it 
had, it would have ſaid the ſecond annuity was as a further or 


additional compenſation. And this Court will not weigh conſider- 


ations in very nice ſcales ; for upon the ſtatute it is ſufficient if it 
be good and fair, though not an equivalent to the thing granted. 
AnD TAMOFOPINJON in the preſent caſe, that the arrears of two 
hundred and fifty pounds upon the firft annuity would be a valuable 
conſideration for the grant of a ſecond ; for the voluntary annuity 
was good againſt himſelf, and he might be laid in priſon for the 
arrears, or his lands diftrained upon for them; though the decree 
would perhaps be otherwiſe upon the adminiſtration of legal aſſets 
in the hands of an executor or adminiſtrator, for there a voluntary 
bond ſhall be poſtponed to ſimple contract creditors for valuable 
FW GS: _ confideration. 


© + i 3 fe we 
* 


* In the Court of Chancery. 


Bzvyon> conſideration. Suppoſe a man give a voluntary bond te pay money 
gan in two or three months, and the time expires, whereby the obligor 
8 is liable to be thrown into priſon, and afterwards gives anew bond 
for the money, and has the old one delivered up, this new one can- 
not be called a voluntary bond, and yet if it is not to be performed 
as well as the former voluntary boad, it would annul all debts. 
for valuable conſideration; for the party need only to double-hatch 
his debt, and then it is ſecured to him effectually. But the preſent 
caſe differs, as I have ſaid, from the rules obſerved in the admini- 
ſtration of aſſets; for here it is a grant or charge out of a real fee · 
ſimple eftate. THEREFORE I AM OF oPINION, that the firſt deed 
will not prevail againſt either the bond or ſimple contract creditors 
for valuable conſideration, but that the latter ſhall take place of 
both; and that the former ſhall be paid out of the ſurplus in the 
hands of the Duk?'s repreſentatives, if any remains. 
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| Caſe 141. £7 "co BA Tune” . „5 
Ti ncoln Inn Hall, Michaelmas Term, 18. Geo. 2. in the Matter 
/ HANNATORD, a Bankrupt. tre. 


in what eafes FOHN MICKLEMORE deviſed all his eſtate to a truſtee and 
the court of J his heirs, ſubject to the payment of all his juſt debts, The 
ehancety will truſtee was indebred to Turner, the petitioner, in one hundred and 
e. ſeventy pounds by bond on his own account, and after the death 
Kate to be fold. of his teſtator borrowed: two hundred pounds more to pay fome of 
his teſtator's debrs, and then made a mortgage of the truſt eſtate 
to Turner for the whole fum of three hundred and ſeventy pounds, 
vvhich is recited to have been lent to pay the teſtator's debts, whoſe 
will is recited in the mortgage. The truſtee after this becomes a 
' bankrupt, and Turner proved his debt before the commiſſioners. 


Turner now petitions THE CHANCELLOR that the mortgaged 
premiſes may be fold for his benefit; but the creditors of Mictie- 
more, the teſtator, oppoſe it, inſiſting, that as the mortgaged eſtate 
was deviſed for the payment of debts generally owing by the teſta. 

tor, they, upon the foot of the truft, ought. to have an equal ſhare 
with the petitioner, the mortgagee z and that if he lent money for 
the payment of the teſtator's debts, as he had notice of the truſt in 
the will he ought to have ſeen the money applied. 5 
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Viner, „ Pur- HARDWI ck, Lerd Chancellor. Where a deviſe is general, 
. cnafor,” 119, © in truſt,“ or © ſubject to pay debts,” the deviſee may fell or 
_ * 322» mortgage, but he muſt pay the money to the creditors of bis 
| — deviſor ; but if he do not, the mortgagee is not to ſuffer ; for in 
359. caſes of theſe general deviſes, he is not obliged to ſee to the appli- 
2. Ch. Caf. 115. cation of the mo.1cy he advances. But even in this caſe inconye- 
2. Vern. 392. niencies often ariſe; for where the eſtate is equitable aſſets, as it 
Ban. Cu Rep. is Where it is accompanied with a truſt, the creditors who have not 
334M 7759, $6, $1. El. ſpecific liens upon the land ought to come in equally and pari paſſu. 
TY ot v. Merry- However, if the truſtee prefer one creflifzor to another where 
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In the Court of Chancery. 


he ought not, the remedy uſually is againſt the truſtee, and riot the 
lender of the money; for if the latter was to ſee the application of 


419 
Ex parte 


Tuna. 


his money upon ſo general a truſt, he could not ſafely advance his 


money without a decree in this court. But where the lender has 
been favoured in this ſort, as not to be obliged to ſee the application 
of the money he advances, it has only extended to thoſe caſes where 
he has advanced it on the account of the deviſor's debts only; but 
here he has advanced money to pay the truſtee's own debts. As 
therefore it appears that the mortgagee had notice of the truſt; for it 
is recited in the very ſ:curity to him, and knew that part of the 


debts were the debts of another perſon, and not of the deviſor, he 
has not ſuch an equity as will entitle him to relief. And in all caſes 


where a mortgagee is intitled to relief in this ſummary way of peti- 


tion, it is where the eſtate is clearly and properly the bankrupt's 


_ own, and not another perſon's, or ſubject to a tr 


I muſt therefore diſmiſs the petition, but without prejudice to 
any claim the petitioner may have, either at law or equity, oa the 
eſtate. | | | | 22 


Selwyn againſt Hon eywood , et contra. | 
In Chancery, January 16, 1744, Lincoln's Inn Hall. 


| GIR ROBERT HONEY WOOD, the defendant's father, being 


concerned in ſeveral public commiſſions abroad, and being a 
great ſufferer thereby, preſented a memorial to the late king to that 
effect: whereupon his majeſty ſignified to Mr. Hawes, the then 
rcceiver-general of the cuſtoms, to pay to Sir Robert Honeywaod, 


during his office, the clear yearly ſum of eight hundred pounds out 


of the profits of his office. Ar. Hawes was afterwards removed; 
and the plaintiff, Mr. Selwyn, made receiver-general in his ſtead ; 
and the late king fignified the lixe pleaſure to him: whereupon 
Mr. Selwyn gave a band to the defendant, Ar. Honeywood, in the 
penalty of ten thouſand pounds, in truſt for his father Sir Robert 
Heneywaed, the condition of which was, that Ar. Selwyn would pa 

to Sir Robert, the father, the yearly ſum of eight hundred pounds, 7 


Caſe 142. 


A defendant is 
not obliged to 
diſcloſe any fact 
which would 
tend to ſubject 
him to a corporal 
puniſhment or a 
pecuniary pe- 
nalty, or endan- 


ger a loſs of . 


nee.. 


long as be ſhould enjoy the ſaid office, or any other in truſt for him 


er for his benefit. Mr. Selwyn made theſe payments regularly down 
10 1727 ; at which time he was removed from his office, and his 
brother Henry Selwyn ſucceeded him, and continued in the office 
till 1733, when Ar. Eckeroall was appointed in his room, and is 


now in poſſeſſion of the receiver-generalſhip. 5 | 

Mr. Honeywoed the truſtee brought his action upon the bond, and 
Mr. Selwyn the defendant brought his bill for an injunction to the 
proceedings at law till the hearing .of the cauſe in this court be 
obtained; and in the ſame bill he prayed to be relieved againſt this 
bond. Mr. Honeywood brought a croſs- bill to have ſatisfaction for 
all arrears of the annuity down from 1727 to the filing the bill, 


praying a diſcovery whether a Selwyn during his time was any 
| 8 2 
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| In the Court of Chancery. 
more than a truſtee, and whether. he himſelf had not the benefit 
of the office; and alſo, whether Mr. Eckerſball is now any more 
than a nominal receiver ; and whether. he does account for the 
profits to Mr. Seluyn, who has not come to an agreement to 
allow him a falary for his trouble: and then inſiſts, that the annuity | 
ſtill ought to be paid by the plain intention of the bond, Ar. Seluyn 
having the real benefit of the office. Mr. Seluyn by anſwer ſwears, 
that his brother had the office in his own right; but as to Mr. 
Echerſhall inſiſts, that the diſcovery prayed would ſubject him to 
the penalties of one or more acts of parliament ; that he has heard, 


and believes, that Mr. Ecterſpall has enjoyed the ſaid office ever 


fince it has been granted to him; that the defendant, Mr. Sehwyn, 
is a member in the preſent parliament, and was a member during 
all the laſt parliament, and was ſo before the office was granted to 
Mr. Eckerjhall; that as he was a member of both parliaments, and 
as the bond has been fully performed by his paying the annuity as 
long as he had the office, he inſiſts, that he is not obliged todiſcover 
whether Ecterſball receives the profits of the office for the uſe or 


benefit of the defendant, or whether he has come to an agreement 


with Eckterhall about the profits of the ſaid office. The plaintiff 


in the croſs-cauſe had this anſwer referred for inſufficiency $ THE 


MASTER reported it to be ſo; and now, upon exceptions to the 
Maſter's report, it came on to be argued. , 
Ma. ATTORNEY-GENER AL in favour of the anſwer, and 
againſt the right of a difcovery, inſiſted, that as the plaintiff prays 


to diſcover whether the de nt has not the truſt or beneficial 


intereſt in this office ; and as the defendant is a member of parlia- 
ment, and- ought not to have any office relating to the receipt of 
the king's cuſtoms held-by ads in truſt for him, it being prohi- 
bited by ſeveral acts of parliament ; that he ſhould not be compelled 
to make any ſuch diſcovery, becauſe it might ſubject him to the 


confeſſion of a breach of an act ↄf parliament : that the tenderneſs 


of the Engliſh laws obliges no man to confeſs from his own mouth 
ſuch facts as would charge him either with a forfeiture or a penalty: 
and this rule receives great ſanction in this court, for fear of per- 
jury; for a man's intereſt might, in many caſes, oblige him to 


foriwear himſelf rather than make diſcoveries prejudicial to himſelf. 


And he cited ſeyeral cafes to eſtabliſn this general rule: as Munn 


v. Stevens, before the preſent Chancellor. The bill was brought 


by the affignees of a bankrupt againſt Stevens and ſeveral others, 


charging them with uſury; that they had lent ſeveral ſums of 


money to the bankrupt, and had taken ten pounds per cent. intereſt ; 


the defendant anſwered may part of the bill, and denied the uſury; 
and your Lordſhip dec an account of what the defendants 


had received: but it was objected, that if the defendants were 


bound toanſwer generally-upon taking the account, they might be 


_ obliged to anſwer things which would charge them with uſury: 


and your Lordſhip was ſo tender as to direct, that upon their | 
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In the Court of Chancery. 


5 TR 


examinations upon e wee that account ſo directed ſhould S4 


hot prevent them from infiſting that they ought to diſcover nothin 
nor anſwer any interrogatory which pie, 


uſury. - The caſe. of Chanpernot v.. Totng (6), allo befare-the | 


preſent Chancellor. This bill was brought againſt the corporation 
of Totneſe, and charged, that the Corporation having been guilty 
of a treſpaſs and nuſance in ſtopping the watercourſe of the plaintiff's 


father, that the father had promiſed to forgive the treſpaſs, and alſo 


to let the ſtoppage continue, upon a promiſe from' the anc ee 
to vote for him at the enſuing election; and the bill prayed a diſco- 
very, whether ſuch a Deny was not made, and whether it was 
performed; the defendants demurred to the bill, as praying a diſ- 
covery from the defendants of a thing that was contrary to law, and 
which they ought not to do, and which if diſcovered would ſubject 
them to proſecution ; and your Lordſhip was of that opinion, and 
held the demurrer good. The caſe of Mrotteſſey v. Bendifb (b), 


alſo before the preſent Chancellor. An eſtate was given to Mrs, 


Bendifh during widowhood ; but in cafe ſhe married, then it was to 


7 over to A. who brought his bill againſt her to diſcover whether 
e 


was not married; ſhe anſwered part of that queſtion ; and 
upon exceptions to her anſwer your Lordſhip ordered, that ſhe 
ſhould not be obliged to anſwer this charge, which would ſubject 


her, if true, to the forfeiture of her eſtate. That the preſent caſe 
is much ſtronger than any of thoſe, becauſe it is praying the 
| 2 


diſcovery of a fact which, if true, would make the 

tranſgreſſor of thoſe acts of parliament which very nearly concern 
the public weal, attended with that great penalty of forfeiting his 
ſeat in parliament during that ſeſſions. | | 


Mn. SoLicirorR-GENERAL on the ſame fide argued, that this 


Court will not act like an inquifition to oblige parties to make ſuch 
diſcoveries as will ſubject them to penalties: and the queſtion is, Whe- 
ther the defendant will not ſubject himſelf,as a member of parliament, 


to ſeveral penalties and incapacities if he is obliged to anſwer to the 
diſcovery prayed by the plaintiff? It is ſuggeſted, that Mr. Sehoyn 
_ procured this office for Mr. Eckerſball, and that he is no more than 


a truſtee for him. This is a breach, in the firſt place, of the ſtatute 
5. & 6. Ew. 6. c. 16. againſt buying and ſelling of offices, which 
has very general words. This is an office concerning the receipt 
of his majeſty's cuſtoms or revenue; and it is r that the 
defendant has procured this deputation or office for Mr. Eckerfhall, 
who is only to have a falary, and Mr. Seltuyn to have the profits; 


audi it is a felling within this ſtatute if a man procure an office for 
Br a graſs ſum, or by reſerving. the profits, or part 


another, either fc | 
of them, annually out of the office. Indeed, in the caſe of Bellamy 


v. Burreo (c) it was decreed, that the office of the clerk of the 


crown might be granted to one in truſt to pay the profits to ano 
ther. | | RS. 25 b 


(a) 2. Atk. 113. | (c) Cafes Temp. Talb. 97. 
(5) 3. Peer. Wms. 232. | ” 
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In the Court of Chancery. 


TY HARDWICKE, Lerd Chancellor. I do not know whether 1 


ſhould have determined that caſe fo far ; I ſhould have had grea 
difficulties about it if it had come before me. | 


MurRaAy, Solicitor General. There are two other ſtatutes, 
in one of which this caſe falls directly, and is within the other by 
conſtruction. By the ſtatute 12.& 13. Will. 3. c. 10. ſect. 89, go. 
it is enacted, © That no member of the houſe of commons ſhall be 
capable of being a commiſſioner or farmer of the cuſtoms, or of 
« ho ding in his own name, or in the name of any other perſon in 
<« truſt for him, or for his ule or benefit, or of executing by himſelf 
« or his deputy, any office, plape, or employment, touching the 
4 farming, collecting, or managing of the cuſtoms ;” and if he do 
fo, he is declared to be * abſolutely incapable of fitting, voting, or 
c acting, as a member of the houſe in ſuch parliament.”  - 
preſent is an office relating to the cuſtoms, and clearly within this 
ſtatute. And the defendant ſwears, that he was a member of the 
laſt, and alſo of the preſent ſeſſion of parliament ; fo that if he is to 
diſcover that this office is in truſt for him, he will be rendered 
incapable of fitting in parliament, and is beſides liable to an 
information or indictment for a breach of this ſtatute ; for where. 
ever a ſtatute prohibits a thing generally, as the preſent does in the - 


eighty-ninth ſection, and gives no remedy againſt the tranſgreſſion, 


the law raiſes by conſtruction the puniſhment to be by information 


or indictment; fo that the Court will not ae him to anſwer to 


& any ther perſon ia truſt for him, he ſhall be incapable of 2 


not obliged to di 


what would ſubject him either to a criminal proſecution or to the loſs 
of his ſeat in parliament, for the latter is to be conſidered as an in- 
capacity in the nature cf a penalty; and cited the caſe of Reade v. 
Smith, before LoRD HARD wWI CEE, in chancery. There was a 
bill brought againſt Reade to diſcover whether an eſtate did not come 
to him by diſcent from his father, and whether his father did not 
purchaſe jt, being 2 papiſt ; the defendant pleaded, that he was 
diſcover ; and there your Lordſhip was of opinion, 
that he was not obliged to diſcover whether he claimed from a 
purchaſor who was a papiſt ; for though the act of parliament do 
not lay a penalty upon a papiit who purchaſes, yet it prohibits him 
from taking by purchaſe 3 which prohibition raiſes an incapacity | 
in the nature of a penalty, as it takes from him that liberty of pur- 
chaſing which every other ſubject has. By the 1. Geo. 1. c. 56. 
to incapacitate members of the houſe of commons from enjoying 
penſions {rom the crown, it is enacted, That if any perſon ſh 
« have ar accept any penſion in his own name, or in the name of 


« a member of ſuch houſe or any other; and if ſuch perſon ſhall, 
« after accepting a penſion, preſume to vote or fit in fuch houſe, 
« he ſhall forfeit twenty pounds a- day for fo doing, to any perſon 
« who will ſue for the ſame.” The preſent is not a penſion {triftly ; 
yet it may be a queſtion whether it is not ſo by conſtruction; for if 
the crown give this office to Mr. Ecker/hall under a ſecret truſt to 
give ſomuch to Mr. Selwyn, a member of parliament, yearly out pf 
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In the Court of Chancery, 


it, this may be within the intention of the ſtatute, for it ſeems to 


will not fall under thoſe general rulzs, for by this diſcovery prayed 
he will neither ſubject himſelf to the loſs of property or to a criminal 


be equally miſchievous whether the money is to be received from 
the exchequer immediately, or from an officer during pleaſure, who 
receives his office upon that condition, and may be turned out as 


ſoon as he refuſes to pay ſuch yearly ſtipend. If fo, Mr. Selumn 
ſhall not be obliged to diſcover what will ſubject him to a pen It/ 


of twenty pounds a- day for ſo long as he ſhall ſit in the houſe. But 
there is no occaſion to ſay this is a penſion within this ſtatute, 


becauſe the defendant's equity is ſtrong enough upon the former 


act of parliament of the 12. &. 13. Hill. 3. c. 10. 1. 89, go. - 


# 


Mx. BRownNe en the other fide, that the defendant ſhall beobligea 
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to diſcover ; for he is noc brought into this court by Ar. Honeyword, | 


but Sehvyn is plaintiff in the original cauſe, and brought Mr. 
Haneywoed into this court, in order to be relieved er a legal 
remedy; and if he aſk favours here, he muſt receive them upon 
equitable terms, which are, to make an open diſcovery of the truth 
of the caſe ; and it is different from thoſ2 where a man is made a 
defendant, and brought adverſarily into equity, for there the Court 
will adhere ſtrictly to its rules, and will not oblige a diſcovery. 
But to conſider this caſe upon the general rules of the court, which 
are, that a defendant ſhall not be compelled to make diſcovery of 
ſuch facts as would either ſubject him to criminal proſęcutions ar 


to loſs of property by way of forfeiture or penalty. But this caſe . 


proſecution, but only to a loſs of his ſeat in parliament, which is not 


2 pecuniary loſs, nor a place of profit, but of ſervice ; and if the 
defendant is not to anſwer the diſcovery prayed, he may elude by 
his own act his own contract, and fcreen himſelf from the penalty 
of his bond. This agreement to pay eight hundred pounds a-year 
out of the office was before his fitting in parliament ; and his 
becoming a member is his own act; and if he has reſigned his 
office to another in truſt for himſelf, if he is not obliged to diſcover 


whether he has done fo, he has defeated his own agreement, and 


preſerved himſelf from the penalty of his bond; for perhaps this truſt 
may be proved no otherwiſe than by the defendant's own oath. 
And to prove that the defendant upon this foundation was bound 


to make a diſcovery, he cited the caſe of Gaſtyn v. Sydwell(a), 


before LoxD TALBOT : The defendant was the repreſentative of 


Sir Robert Nightingale, an Eaſt- India director: it ſeems, that 


Sir Robert had entered into an agreement with ſeveral others tu 


carry on an illicit trade to the Zaft-[ngies ; and upon a bill brought 


pleaded hy them, that they were not obliged to make a diſcovery of 
the agreement, becauſe it would make them liable to the penalties 
of ſeveral acts of parliament made in order to ſecure an excluſive 
trade to the Eqft-India Company ; but this plea was over-ruled 


upon two reaſons ; the one, that it was informally pleaded ; the 


(a) Rep. in Eq. 186. 2. Eq, Abr. 72. 171, 
e > 


by one of the partners againſt the other for an account, it was | 


424 In the court of Chancery. 


Sxrern other, that when perſons entered into ſuch agreements, they virtu- 
ally waived the penalties of thoſe ſeveral ſtatutes; that ſuch plea 
was in its nature contrary to the agreement itſelf, and if it were to be 
allowed, would be a means to elude and deftroy the contract of the 
parties. That all the caſes cited are where the diſcovery would 
_ occaſion a loſs of property: as in the caſe of uſury, the ſecurity 
would be avoided by ſuch diſcovery, and the WARE loſt: ſo in the 
caſe of marriage, the diſcovery would have occaſioned the eſtate 
to have gone from the party ; but here the diſcovery would only 
occaſion the loſs, at moſt, of an honorary office, or a place of truſt 
or ſervice : and the rule has never been carried fo far. | 


T be laſt reaſon upon which the plaintiff is entitled to a diſcovery 
is this: The bill prays a payment of this annuity during all the bal 

ſeſſion of ee. and for part of the preſent: and as the 
ſtatute of William the Third only diſables the perſon from ſitti 
in parliament during that ſeſſions, the forfeiture ſuggeſted is at an 
end; and ſo the defendant may at leaſt diſcover what was the 
nature of the cafe during the laſt ſeſſions; he may make diſcovery . 
of that without any danger, the ſeſſions being paſſed. 


Hax wick RE, Lord Chancellor. Qne of the defendant's 
_ anſwer is, that he is not obliged to make a diſcovery, becauſe he has 
rformed the bond. This is explained at the Bar to be thus : 
he bond is for payment of eight hundred pounds yearly during 
ſuch time as „ or any per ſon in truſt for him, ſhall be 
in poſſeſſion of the office. Now it is inſiſted, that here being a period 
of time ſince the bond in which Mr. Seluyn ceaſed to have an 
intereſt in the office during his brother's enjoyment of it to his own 

uſe, therefore, according to. the 8 of the condition, 
if there was any ceſſation of Clone] Sehwyn's having the office 
the bond was fulfilled and expired, and would not revive, becauſe 
it was only relative to the continuance of the office without inter- 
ruption; and therefore, as the bond is performed, he ought not to 
make a diicovery, becauſe it would be a vain thing; 2 if it was 
clear that the bond was at an end, there would be no occaſion for a 
diſcovery; and the Court would not compel a nugatory thing. 
But here the caſe is doubtful; and if it ſtood upon this point, I 

would oblige a diſcovery to prevent the plaintiff's loſs in caſe of 
Culonel Seluyn's death; and it might be a nice queſtion upon the 
foot of colluſion, to prevent the parties having advantage of the bond. 
The other and material part of the defence is, that he is not obliged 
to make diſcovery, for fear of ſubjecting himſelf to ſeveral penalties. 
T he queſtion is not now before me to puniſh parties for breaches 
of an act of parliament, or for enforcing an act of parliament which 
ought to be ſtrictly and ſacredly obſerved ; for that is the buſineſs 
of the parliament, or of the Judges, if an indictment will lie upon 
it. The houſe of commons is the proper place to enforce a diſco- 
very of this fort, and not for this Court from the parties own 
mouths, any otherwiſe than fuch diſcovery relates to perſons who 
claim rights to or out of ſuch office. And THE QUESTION inthe 
= a | 1 preſeut 
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In the Court of Chancery. : 


eſent caſe is, Whether the plaintiff has a right to this diſcovery ? 
F. is an eſtabliſhed rule, that no man is obliged, ina court of equity, 
to diſcover matters which may ſubject himſelf, or tend to ſubje& 
himſelf, to any penalty, whether it be loſs of property or office, or 
which may ſubje& himſelf to any puniſhment of another fort ; for 
in ſuch caſes the defendant may either plead againſt ſuch diſcovery, 


or inſiſt upon it by way of anſwer. And the conſideration is, 


45 


SrL WIN 
againſt 
HoNZzY woods 
et contra. 


whether this caſe is within that rule. Here are two acts of parlia- 


ment, for I ſhall lay the Penſion Act of the 1. Geo. 1. c. 56. out of 
the caſe, within which, it is ſaid, the defendant would be brought 


under incapacities by thoſe ſtatutes, if he was to make the diſcovery 
prayed for. The firſt ſtatute is the 5. & 6. Edi. 6.c. 16. relating 
to the ſale of offices. And it is inſiſted upon, that it is contrary to 
that a& of parliament for any perſon to accept of an office, or to 
have an office upon terms of paying either a certain ſum of money 
or the profits of that office to another, becauſe ſuch contract is in 
the nature of a conſideration given for the having or obtaining ſuch 
office. But whatever the law might be upon this point, I think 
Mr. Selwyn, the defendant, cannot enter into that conſideration, 
though that ſhould be the conſtruction, for Ar. Seliuyn is not the 
officer, but Mr. Eckerfhall. If a bill was brought againſt Mr. 


Ecterſball to diſcover whether he held that office in truſt or by 


contract to pay over the profits or part of them, or a groſs year] 

_— mia well inſiſt upon it that that would bo bk ako 4 
diſcovery tending to the forfeiture of his office. But Afr. Seluvyn 
cannot inſiſt upon that act of parliament ; for the only ſtatute he 
can inſiſt upon is, the 12. & 13. Fill. 3. c. 10. ſ. 89, go. in which 
it is enacted, «© That no member of the houſe of commons ſhall be 
4 capable of holding, in his own name, or in the name of any other 
« perſon in truſt for him, or for his uſe or benefit, or of executing 
« by himſelf or deputy, any office in the cuſtoms ; and if he does 


4 ſo, he is declared to be incapable of ſitting as a member in that 
« parliament.” It is inſiſted, that this diſcovery would ſubje& the 


defendant to this penalty of the loſs of his ſeat in parliameat for that 
ſeſſions. The plaintifts agree to the general rule, that a defendant 
ſhall not diſcover what ſhall directly charge himſelf with a penalty, 


or with evidence of it. But they argue, that the defendant is not 
within the rule for three reaſons : FIRST, That though the rule 


be true upon common caſes of bills, yet this differs from it, the 


diſcovery being prayed upon a croſs-bull, &c. SEconDLY, That 
the excluſion from a ſeat of parliament, being only a place ofhonour 
or ſervice and not of profit, is not ſuch a loſs of property, or ſuch a 
penalty, as will ſcreen the defendant from a diſcovery. THE THIRD 


reaſon is, that he may diſcover what relates to the ſeſſion which 


is paſt without any danger; for the excluſion from fitting in par- 


liament being only during that parliament, the forfeiture is expired 
with the ſeſſion. As to THE FIRST REASON, that does not differ 


the caſe at all, whether the diſcovery is prayed by original bill or 


croſs-bill ; and J will clear this by a familiar inſtance : Suppoſe an 


original bill is brought for a ſpecific performance of articles between 
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two parties, and then the defendant brings a croſs-bill to be relieved 
againſt the ſaid agreement, and for a diſcovery ſhould charge 
matters to ſhew that the agreement was corrupt, and againſt the 
ſtatute of Uſury, the defendant in the crofs-bill might inf by his 
anſwer, that he was not obliged to anſwer ſuch bill. This brings 
me to the merits of the queſtion, and to THE SECOND REASON 

given, that this is not ſuch a diſcovery as will ſubject the defendant 

to whatis properly a puniſhment or penalty; and they define thoſe 
to be a loſs of eſtate or property, or ſome office that is beneficial and 
profitable, or ſome corporal puniſhment ; that the loſs of a ſeat in 
parliament is not puniſhment, nor ſuch a loſs of property as is 
within the rule, for a ſeat in parliament is not an office of profit, 
though they admit it to be an office of ſervice, and of high truſt 
and honour. But I am of opinion, that an incapacity of ſitting 
in parliament is a puniſhment within that rule, for it is often inflicted 
as a puniſhment ; and there are acts of parliament which inflit 
abſolute excluſions from parliament as puniſhments ; which ſhews 
they are to be conſidered as ſuch, and inflifted as a puniſhment upon 
the violators of this very ſtatute 12. & 13. Vill. 3. c. 10. I 


remember a caſe wherein the point was conteſted, that a feat in 


parliament was a ſervice, and not a privilege. Ihe caſe I mean is 
that of Abby v. White (a), where the queſtion was, Whether an 
action would lie againſt the returning-officer for the refuſing to take 
the vote of a — qualified? and MR. HARLEY, the Speaker 
of the houſe of commons, oppoſed the lying of an action at law, 
becauſe the fitting in parliament was a ſervice; and to be ſure it is fo, 
it being to ſerve the crown in the great meeting of the nation; but 
it is alſo a ſervice attended with privileges, as many ſervices are, 
The Duke of Buckingham, who was beheaded in Henry the Sixth's 
time for high treaſon, held ſix manors in Glaucgſterſbire, by grand 
ſerjeanty, to execute the office of high-conſtable of England: 
this office is, as to the crown, a ſervice, but in all other reſpects 
attended with privileges, and-of great dignity, and fuch an office 
as the invaſion of it might be puniſhed by an action, and damages 
recovered. As to THE THIRD REASON to induce a difcovery for 
at leaſt part of the time for which the annuity is granted, it is ſaid, 


diuat there have been two parliaments held in the period of time for 


which the annuity is payable. The grant of this office to Mr. 
Aickerfſhall was in 17 34, during the laſt parliament, which did not 
expire till 1741; that the penalty inflicted by the 12. & 13. ill. 3. 
c. 10. is from fitting in that parliament, ad 

may without danger diſcover what was the nature of the grant of 
this office during the laſt parliament, which is expired; and if the 
defendant had not aiſo ſet forth, that he is a member of the preſent. 


+ parliament as well as of the laſt, I ſhould have thought him obliged 


to have made a diſcovery. But ſuppoſe I ſhould compel the 
defendant to maxe a diſcovery for the laſt parliament, and protect 
him from making any for the preſent, he will be obliged to ſet forth, 


(a) 1 Salk. 19. 3. Salk. 12. 6. Mod. 1. Brown's Caſes in Parliament, 45. Ray. 
48. 8. State Trials, 89. Holt, 524. Ent. 479. 
| | whether 


therefore the defendant 


— 
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whether Mr. Ecterſball, at the time of taking the office, did not Szrtwra / 
take it in truſt for the defendant, and whether he did not account n 
for the profits to the defendant during the laſt parliament, That Hauen 
evidence would be ſufficient to prove, that the office is held in truſt N 
for him even during the preſent parliament, whereby he would loſe 
his feat in the preſent parliament, and would plainly incur the 
penalty of the ſtatute of Milliam the Third by his own confeſſion, 
wnich this Court will not oblige him to do; for ſuch confeſſion 
might be read againſt him in the houſe of commons, who would 
doubtleſs, upon that, exclude him from their houſe during this 
ſeſſions. And I ſhould alſo have the ſame thing inſiſted on at the 
hearing of this cauſe, that ſuch office was held in truſt for him even 
during this ſeſſions of parliament ; and I ſhould take it to be ſuffi- 
cient evidence ; for if a man admit that an office was granted in, 
truſt for him, and that it continued fo for ſeven years, it will be 
very ſtrong proof that it is ſtill held in truſt for him. As to what 
has been ſaid, that an indictment will lie againſt Mr. Selwyn for a 
breach of this ſtatute, if it ſhould come out that this office is held in 
truſt for him, of this I am very doubtful ; for the ſtatute is 
not, that no ſuch office ſhall be ſo granted: and though an indict- 
ment or information might lie againſt a member of parliament for 
accepting ſuch office in the cuſtoms, and exerciſing it, yet as Mr. 
| Selwyn is only a ceſtuy que truſt of the office, I do not ſee what 
indictment or information can be framed upon it. Upon the whole 
I AM oF OPINION, that upon the foot of the ſtatute 12. & 13. 
Will. 3. c. 10. the defendant is not obliged to diſcover the fact 
prayed, nor evidence of the fact. The plaintiff may make proof 
by other perſons of the fact, but is not entitled to the dzfendant's 
confeſſion. Therefore ſuch exception to THE MASTER's report 
muſt be allowed. 8 | 


LT 


- | Wilkinſon againſt Sterne. Caſe 143. 
JN THIS CASE the defendant was indebted to the plaintiff's teſta- If a perſon in- 


tor by mortgage and bond; and a diſpute ariſing about the pay- dcbtedby mort. 


ment of one hundred pounds by the defendant to the teſtator, 598* and bond 
whether it ſhould be applied to the diſcharge of one of the bonds, — 
or only to pay the intereſt due upon the mortgage, the plaintiffs, iy, the creditor 
before the Matter, produced a pocket-book of the teſtator, in which may apply it in 


he had entered a memorandum, about a fortnight after the receipt discharge either 


of the money, that jt was in part of the intereſt due upon the mort- Oo 


gage. The Maſter admitted the book to be evidence of the appli- 
cation of the money. Whereupon the defendant excepted to the 
report, and inſiſted, that the book ought not to be received as evi- 
dence, eſpecially as the entry was not made at the time of the pay- 
ment of the one hundred pounds: but at the ſame time he produced 
no evidence, beſides his own oath, that he paid the one hundred 
pounds in diſcharge of one of the bonds; and his Counſel cited 
the maxim, Quicguid ſolvitur, ſolvitur ſecundum modum er? * 
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WII EIN so and the Caſe of Manning D. Tefterne (a), was cited on the other 


fide. | 


 Haxpwicke, Lord Chancellor. The diſtinction is this: 
Where a man is indebted by mortgage and bond, and pays mone 
to his creditor, he muſt make the os. and declare to which 
debt he applies the money, at the very time he pays it, and he 


cannot make the application afterwards ; but his creditor may make 


the application any time after a general payment by his debtor, fo 
as he does it before an account ſettled between them: and. there 


have been abundance of caſes upon this diſtinction. And I am 


clear, that the pocket-book of the plaintiff*s teſtator is to be admit- 
ted as proper evidence ; and there cannot be better evidence to that 
end ; for it is not to prove the truth of the payment, for that is 
admitted on both fides, but only to prove the application of the 
money; and as the teſtator, if he had been living, might apply it to 
which ſecurity he pleaſed, even now, ſo undoubtedly his hand- 


a writing ſhall prove; and as this entry was made thirteen or fourteen 


Caſe 144. 


years before this ſuit, it cannot be ſuppoſed to be dreſſed up to ſerve 
any particular purpoſe. £ 5 
: (a) 2. Vern. 606. 


| Wingfield againſt Newton. 
ERDINANDO WINGFIELD, by his will, dated the thir- 


Legacy, when F ty-firſt of March 1731, made Foſeph Mingſield his executor, 


lapſed or pay- 
able 


Dime. 


Margaret. 


and gave to Robert Newton a legacy of one thouſand pounds, to 
be put out at intereſt until he ſhould attain his age of twenty-one ; 
and in caſe of his deceaſe before the time, then the one thouſand 


pounds to go to Margaret his daughter; but if Nobert lived to 


attain the age of twenty-one, then five hundred pounds, part of the 
one thouſand pounds, to go to Margaret, and to be paid her when 
Robert ſhould arrive at that age. Margaret died before that 


THz QUESTION upon this part of the deviſe was, Whether, 
Margaret dying in the life-time of Robert, and before he attained his 
age of twenty-one, though he attained it afterwards, this ſhauld be 
faid to be a lapſed legacy, or tranſmiffible to the adminiſtrators of 
HarDWICKE, Lord Chancellart Jam of opinion, that this is nat 
a lapſed legacy, but tranſmiſſible to her adminiſtrators. Indeed the 
general rule by the civil law is, that where a legacy is given after a 
time to come which is uncertain, there by the death of the legatee 
before the time of payment the legacy is lapſed; as in Swinb. 30. 
393. Sc. It is there alſo ſaid not to be material whether, in ſuch 
bequeſt, the uncertainty be joined £6 the ſubſtance of the legacy or 
to the execution of it; but that in either cafe the legacy is extinct. 
But that doctrine has been long ago over-ruled in this court by 
LorD NoTTINGEHAM, in 2. Ventr. 347. Anonymaus A devilc 
of one hundred pounds was to F. S. at the age of twenty-one years 
2h an 


In the court of Chancery, 


and if J. S. died under that age, then to A. and B. or the ſurvivor. 
AL. and B. both died in the life-time of J. S. and then J. S. died un- 
der twenty-one years; and it was decreed, that the adminiſtrator of 


B. who outlived A. ſhould have the one hundred pounds, notwith- 
ſanding the legatee died before the contingency happened. So in 
Pinbury v. Elkin (a), Deviſe of all his eſtate to his wife, but in caſe 
ſhe died without iſſue by the teſtator, then eighty pounds to J. D.; 
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J. D. dies in the life-time of the wife, and then the wife dies with- 


out iſſue : the legacy decreed to the adminiſtrators of F. D. And 


the like point in the caſe of King v. Withers (b), and in Corbett 


v. ——. From all which caſes it appears, and is alſo my opinion, 
that a contingent intereſt is tranſmiſſable to executors or admini- 
ſtrators in equity as much as a bare poſſibility is at law, though it 
be not aſſignable. The only diſtinction is, whether the contingency 


depends upon ſuch an event: as if a legacy be given to B. upon 
te marriage of J. S. and J. S. dies without marrying, hens hs ky 
death before marriage has put an end to the legacy, becauſe it is 


now impoſſible that the contingency of the marriage ſhould ever 
take place; but ſo long as J. S. be alive, the event of his iage, 
upon which the legacy depends, may happen, and ſo the contingent 
intereſt in the legacy will remain unextinct, whether the legatee live 


or not. So in the principal caſe, the contingency of Robert's 


attaining to the age of twenty-one having happened, the legacy 
muſt gb 2 or of the teſtator, and it is not material 


whether Margaret died before or after Robert's attaining his age 


of twenty-one. _ x | 


ANOTHER QUESTION in this cauſe is as to a ſum of one thou- 
ſand three hundred pounds paid out of the teſtator's South-Sea an- 


nuities after the making his will and before his death, by way of 


annihilation, under the ſtatute of 4. Geo. 2. c. 5. it not appearing 
what is become of it; Whether this is to be confidered as an 
ademption pro tanto out of the ſeveral legacies charged thereupon ? 
or, Whether this ought to be made good to the legatees out of the 
aſſets in the hands of the executor ? | 4 


As to this queſtion the caſe was thus: The teſtator had a great 
quantity of Seuth=Sea, Bank,and India ſtock, and deviſed as follows: 
« [tem I give and deviſe to my daughter Margaret Newton, her 
« heirs 2 aſſigns, my rent- charge of twenty- five pounds a-year, 

« and all my money, goods, chattels, notes, bonds, ſecurities, and 

c perſonal eſtate, except all ſuch money or ſecurities for money as 
« have in Bank ſtock, India ſtock, South-Sea ſtock, and South- 
« Sea annuities, which I charge with the payment of my debts, 

“ legacies, and funeral; and the furplus I give to truſtees for my 
daughters.“ Afterwards, on the twenty-ſixth of January 1731, 
by a codicil, reciting, that he had changed his mind in ſome things, 
and confirmed it as to the reſt, he gives to his daughter Margaret 
the fifth part of the ſurplus of the Touth-Sea and other ſtocks and 


(=) 2. Vern, 768. Prec. in Chan. 433. (5) Cafes T. T. 1117. 


annuities» 
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Wrxeyrrzt» annuities, to be at her on diſpoſal; and upon her death then to the 


 Nzw7ox. 


ſurviving daughters. Between the making of the will and this 
codicil the thirteen hundred pounds was paid off. As to this part 


_ of the cafe, I am oF oPIxtoN, that this is not to be conſidered as 
an ademption of any part of the legacies, but that the deficiency 


ought to be made good to the legatees out of the aſſets of the teſta- 
tor. It has been inſiſted for the plaintiff, that the South- Sea ſtock 


charged with the payment of the teſtator's legacies was a ſpecific 


legacy of ſtock fatu qus tempore dont, and as ſuch would not admit 
of any ſatis faction in value, but muſt be extinguiſhed as to fo much 


which has been paid off. But I deny it to be a ſpecific legacy; 
and if not ſuch a brach the act of 84 is no ademption of it. 
It is plainly a general 


equeſt of South Sea ſtock, whether more or 
leſs, which the teſtator had at the time of his death; for though to 
ſome purpoſes a will mutt be taken to ſpeak from the time of its 
making, yet that rule holds only as to particular things or indivi- 
duals, ef not as to all perfonal legacies in general; but conſtruc- 
tion muit be made upon the whole will; and the teſtator's intent 
is to be conſidered, whether it was to extend the deſcription of the 


thing deviſed to the time of his death, or to confine it to the time of 


executing his will. In the preſent caſe it appears, that this is not a 
ſubſtantive independent legacy of South- Sea ftock, but it is a 
legacy given by way of exception out of the general precedent 
legacy of the whole perſonal eſtate 3 and there is no doubt but this 
general legacy of his perſonal eſtate relates to ſych perſonal eſtate 
as he had at the time of his death; and whatever money, goods, &. 
he acquired after the making his will certainly paſs by ſuch will. 


Then the legacy which follows by way of exception muſt be con- 


ſtrued ia the ſame manner; for as it is a maxim, that Zxceptio probat 
regulam in ce/:bus non exceptis, ſo it is no leſs true, that the rule 
ſerves likewiſe to explain the exception; and in whatever manner 
the rule ĩtſelf is to be taken, in the fame manner ſhall the exception 
derived out of the rule be taken. To apply that to the preſent caſe: 
As the gencral bequeſt related to all the perſonal eſtate which the 
teſtator hould have at the time of his deceaſe, fo likewiſe muſt the 
legacy, which is by way of exception out of the genera! charge, re- 
hte to the teſtator's whole perſonal eſtate which he had at the time 


of his deceaſe, and cannot be confined to the ſpecific South-Sea ſtock 


ſubſiſting at the time of making the will. Much ftrefs has been 
laid on the manner of wording this deviſe ; and it is obſervable, | 

that the teſtator deviſes ail ſuch money, not as he Hall have, but 
as he has, in the Seuth-Sea, Sc. ſtocks. And therefore this being a 


deſcxiption in the ꝓreſent tenſe cannot be conſtrued to relate to any 


ocher perſonal eſtate than that particular ſort which he had at the 
time of his will. But I think this too ſtrict a conſtruction of a will, 
and not warranted by the plain ſenſe and meaning appearing upon 
the face of it. The diſtinction in general of words and tenſes is 
not fo exactly obſerved in Engliſb as in other languages, eſpecially 
Latin. So in particular the preſent tenſe amongſt us is very un- 
certain in its fignification. It is often uſed with us to denote a kind 


= 
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of future preſent tenſe, or ſomething relative to the preſent which WInerizs 


ſhall hereafter exiſt : and in this ſenſe I take it the teſtator has uſed 
it upon this oecaſion, as he does likewiſe in another part of his will, 
where he gives a charity to the poor of the pariſh of A. having no 
fuch relief as there is mentioned; which word © having” muſt 
plainly relate to the time when his intended charity was-to take 
effect, that is, at the time of his death; nor can it admit of any 


other conſtruction. It is plain, that if the teſtator, inſtead of 


againſt 
NewTon. , 


ſelling out, had purchaſed any more ſtocks after the making of his _ 


will, thoſe would have paſſed by the deſcription in the will ; and 
there is the ſame reaſon here why the bequeſt ſhould relate here to 
ſuch South-Sæa ſtock as he had at the time of his death. But there 
is another matter which Kill further clears this point, and that is 
the codicil, which wat made after the thirteen hundred pounds was 
paid off, and confirms the will in every particular not expreſsly 
altered thereby; ſo that by this the teſtator's intent is manifett 
beyond all doubt. As to the caſes cited, of ademptions of legacies, 
out of Equity Caſes Abridged, 301, 302. they are not applicable 


to the caſe in 74h 75 : for as to the caſe of Ford v. Fleming, 


which was 21 Fuly 1728, before Loxd KING (a), that was a 
bequeſt of a particular ſpecific ſum ; for if it been a general 
bequeſt, it would have been otherwiſe. The caſe of Harding v. 
Smith, before SiR JosE PH JEKYLL, Bro November 1726, was 
likewiſe a ſpecific bequeſt, for it was of all monies due upon a 
mortgage of a certain farm named in the will: and the rule is 

eral and well known, Qud id certum eft quod certum reddi poteſt. 
The caſe of Purſe u. Snaplin (b), which was alſo before SIR 
JoszpH JEKYLL, and reverſed by myſelf, was a legacy of a ſpecific 
ſum of fve thouſand pounds ſpecified in the will by the name of 
frocks ; but that caſe turned upon this conſideration, that ſtocks 
were legacies in words of quantity only. - So Partridge v. Part- 


ridge 9 was a particular quantity; and Brunſden v. Winter (a) 


viſe of ſpecific ſtocks and navy bills. 


Was A 


(e) 1. Eq. Abr. 302. 2. Stra 323. (e) 2, Eq. Abr. 570. 572. in na. 


2. Peer. Wms. 469. | Caſes Temp. Talb. 226. | 
(5) 1. Atk. 414. 2 e | 


James Pipon, Philip Pipon, William Davies, and 


Others, againſt Elizabeth Pipon, Jane Pipon, John 


Hardy, and Others. 
In Chancery, June 6, 1744. Trinity Term, 17. & 18. Gee. 2, 


Caſe 145. 


OHN PIPON, a native and inhabitant of the iſland of Ferſey, The laws and 
died inteſtate, on the eighteenth of Fuly 1740, leaving no cuſtoms of the 
children, nor any father or mother, nor any brother; all the Ifland of Jerſq 


intiffs, except Davies, were the nephews and nieces of the ſaid 
ohn Pipon ; and the two defendants, Elizabeth and Fane, were his 


conſidered with 
reſpect to the 
diſtribution cfan 


uſters. The inteſtate, at the time of his death, had a conſiderable inteſtate's ef- 
perſonal eſtate. in Ferſey, but had no effects in this kingdom, except fecta. | 
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Jaxzs Preoty one debt of fix hundred and fifteen pouhds ten ſhillings and one 


Fat pon, halfpenny, due by ſimple contract by Henry Durell, of London, 


2 Soon after the inteſtate s death, the plaintiffs, nephews and nieces, 
Ap Oruzas, impowered the plaintiff Davies to take out of the prerogative court 
gan of Ganterbury adminiſtration to the inteſtate for their benefit, 
Er z AZ Tn Which was accordingly done; and ſoon after the faid Davies 
Ja 3 - e. 3 _ . of 8 in — Ro — — 
a; org ten ſhilli one halfpenny in fpecie, and the reſidue b 
ny er, för 
having notice of the ſaid debt due from Durell, and of the admini« 
ſtration granted to Davies, the defendant Hardy, by their order, 
obtained a repeal of the faid letters of adminiſtration, and procured a 
new adminiſtration to be granted to Kimfelf as their attorney. 
Davies, a little before the repeal of the adminiſtration granted to 
him, ſold the ſtock. The prefent bill was brought by the nephews 
and nieces to have a diſtribution of the inteſtate's effects in this 
kingdom, and particularly of the ſaid-debt of ſix hundred and fifteen 
5 ten ſhillings and one halfpenny. The defendants in their 
anſwer inſiſt, that by the laws of Jerſey, wherever an inteſtate 
leaves ſiſters and no brothers, but brothers children, his perſonal 
eſtate is to be divided among the ſiſters, in excluſion of the children 
of the deceaſed's brothers or ſiſters; and therefore that this debt 
muſt be divided between the defendants, Eliaabeth and Jane, the 
inteſtate's fifters. c 
This cauſe was heard by conſent upon the bill and anſwer, and 
Was by Mx. Cnurz and MR. Noe for the plaintiffs to 
this e : The defendants do not put their caſe upon the ſta- 
tutes of Diſtributions, but on the cuſtoms of Fer/ep, by which 
they inſiſt, that the plaintiffs are incapable of taking any part of 
the inteſtate's eſtate. And the queſtion in this cauſe will be, 
Whether thofe cuſtoms ſhall affe& the property of effects in thls 
kingdom? The diſtribution between debts due by ſpecialty and 
thoſe due on ſimple contract is well known co be this; that the for- 
mer are bona notabilia in the dioceſe where they are, but the latter 
follow the perſon of the debtor, and are bena notabilia where he. 
dwells. They could not, therefore, have recovered this debt 
without taking out adminiſtration here; and upon taking out 
adminiſtration, they muſt have given a bond to the ordinary to 
make diſtribution according to the ſtatute ; and conſequently this 
debt muſt be diſtributable according to the ſtatute. But the 
defendants ſeem to inſiſt upon a proviſo or ſaving in the act of the 
_ cuſtoms of London and the province of York, and of other places 
having known and received cuſtoms peculiar to them. But this 
— cannot be taken to extend to any places out of the king- 
dom, and therefore can be of no ſervice to the defendants. In the 
province of York, that third part which neither the wife nor children 
can claim by the cuſtom is diſtributable according to the ſtatute. 
2. Fern. $2. it is held, that the cuſtoms of the province of York 
are local; and it is the locality of the effects that gives the ſpecial 
coourt juriſdiction to grant adminiſtration; as the debt was here, 
they were obliged to take out adminiſtration in England, and the 
| | + ordinary 


tie cuſtom in that province. 
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ordinary upon granting it is required to take bond from the admi- Jau Prrox, | 
niſtrator to make diſtribution according to the ſtatute ; and it is P ir Piron, 
very difficult to account for this method of proceeding, unleſs the 1 
effects are to be diſtributed according to our laws; and a contrary ,x» Ge 
conſtruction would entirely reſcind all the proviſion and ſecurity . againf 


required by the act of parliament. , 
35 1PON 
- 'AXOTHER CounsEr. for the plaintiffs ſaid, that the Court can- Ian P:ron, 


not take notice of the laws of Fer/ey, and that the effects being in Joun Hazpry, 
England muſt be ſubject to the ſtatute, Jerſey not being within the an» Org. 
proviſo or ſaving of the act. | 


Ma. ATTORNEY-GENERAL for the defendants. The laws of 
Ferſey are ſeparate, diſtin, and independent, of the laws of 
England, though not of the Legiſlature of England. It is infiſted 


on by the defendants anſwer, that by thoſe laws the ſurviving ſiſters 


ol an inteſtate are entitled to his perſonal eſtate, in excluſion of the 
children of his deceaſed brothers and ſiſters, and therefore that the 
plaintiffs are not entitled to any part of the inteſtate's eſtate, The 
plaintiffs have not replied to the anſwer, and therefore it muſt be 
taken to be true. It has been contended for the defendants, that 
the perfonal eftate is merely local, and that the right the next of kin 


to an inteſtate have to it depends upon the locality of it, or upon 


the place where it is found at the time of his death, I ſhall inſiſt 
upon the reverſe of this propoſition, They have not ſhewn any 


one inſtance in which the Court has conſidered it in the light they 


contend for; but all their inſtances, and the nature of the caſe, 
prove the contrary. The nature of perſonal eſtate is, that it 
attaches on the perſon ; and the nature of the real eſtate is, that it 
is attached to the place, becauſe it is a fixed thing. The very 
meaning of perſonal eſtate is that thing which belongs to the 
perſon. Suppoſe a perſon is an inhabitant, and dies, in the province 
of York, and has bona notabilia in that province, and alſo in the 
province of Canterbury; there inuſt be an adminiſtration taken out 
in both provinces, and yet the perſon who took out adminiſtration 
in the province of Canterbury muſt make diſtribution according to 


HaRrDwICKE, Lord Chancellor, That is a caſe directly within 


the proviſo. | 


MR. ATTORNEY-GENERAL. It is fo ; but the mere locality 
of the perſonal eſtate does not create any right in reſpect to the 
diſtribution. The locality of the perſonal eſtate determines nothing 
but the juriſdiction that is to grant the adminiſtration ; but the 
diſtribution depends upon the quality of the perſon, either as a 


freeman of London (which follows the perſon whereſoever he goes), 


or as an inhabitant of this or that particular province. 


HarRDwicke, Lord Chancellor. Hardy the adminiſtrator and 
all the perſons intitled to the diſtribution -live in Jerſey. The 
adminiftration to Davies being repealed, he is now become a debtor 
to Hardy; and the caſe is in the ſame ſituation as it would have 

Vor, IX. | FF | been 
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Jawzs Prrox, been if the debt had continued in the hands of the original debtor, 
Parzre Pirox, How can I decree an account to be taken here of the whole perſonal 


de cope eſtate ? and without that, how can it be known what will remain 


Ax» Ornznxs, in the hands of the adminiſtrator after payment of the inteſtate's 
agoinſt 


debts ? It would affect the commerce of this kingdom to a ver 
EL1zaneTH great degree. Merchants abroad have debts here; and if cot 
een, {hould be diſtributed according to the laws of England, it would 
— Han dr, be a moſt miſchievous thing to the commerce of this country; 
ax» OTuzas. and no diſtin tion was ever made between the effefls a man has 
here and thoſe he has abroad. In the cafe of Van Theman, before my 
Lord Kine (a), Gulone Van Theman brought his bill for a diſtri- 
bution of the effects of his late wife, which ſhe was intitled to by a 
legacy from the firſt huſband ; and an account was decreed. ] 
was Counſel for the plaintiff, but not ſatisfied with the decree. 
However, it was made by default, the principal defendant not 
having anſwered, but Mr. Facob/on, the truſtee, was the only one 
who put in any anſwer ; and that point, how far the law of 
England attaches on goods here, was mentioned, but not determined, 
the decree being made by default. I had a great doubt about 
it in reſpect to the inconveniencies it would bring upon trade, 
Beſides, that was a queſtion about ſtock, which is a ſpecific part 
of the perſonal eſtate, and may differ from the cafe of a mere 
debt, which follows the perſon of the debtor wherever he is. 


Mz. ATToORNEY-GENERAL. Can it be ſuppoſed that the right 
of diſtribution ſhould depend upon the removal of the debtor ! 
The adminiſtration is nothing but an authority to get in the effects 
of the inteſtate. In the caſe of Burrows v. Jamineau 1726, in 
chancery (6), a perſon drew a bill here, on a perſon at Leghorn, 
who accepted it there; and the drawer was a bankrupt in London, 
but the acceptor had notice of it: the acceptor was ſued at 
Leg born, and ſentence was given for him, becauſe, by the laws uſed 
tnere, if a perſon accept a bill of exchange, and had no effects of 
the drawer in his hands at the time the bill was drawn, or had no 
notice of the bankruptcy, the acceptor is not liable. It happened, 
that the acceptor came here, and was ſued at law. Upon which he 
brought his bill in this court for relief and an injunction; and he 
was relieved ; and the Court faid, that the acceptance at Leghorn 
bound the acceptor according to that place. . 


HarDwicke, Lord Chancellor. The ſtrongeſt objection in 
that caſe was, that if it was right it was only a conditional accept- 
ance, and that advantage of it might be taken at law. 


Mx. ATToaxEy-GENERAL concluded his argument with 

Citing at large the caſe of Feanbert v. Twiſt, Preced. in Chan. 

207. to ſhew, that the Court will take notice of the laws of foreign 
nations. | 


Ma. SoL1crroR-GENERAL on the ſane fide for the defendants. 
The Court may diſmiſs the plaintiffs bill without going into the 


(a) 2. Eq. Abr. 425. Fitzg. 203. (6) 4. Stra. 733. . Eq. Abr. 52. 
TEES Merits 


from the reſt of it. 
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WE 


merits of the caſe ; for the only way by which the preſent queſtion Janzs Pon, | 


is brought before the Court is by the adminiſtration which the F * Pen, 
hindi fraudulently obtained to be granted to their attorney, DE 
which has been ſince repealed by the eccleſiaſtical court. Davies ax» Orauzns, 


having by falſe ſuggeſtions taken out letters of adminiſtration 


receives the debt of Durell, and joins in this bill to prevent the ETA 


PiroN, 


true adminiſtrator from getting it out of his hands; and in this Jann: ee 


manner the cauſe is brought before the Court. If this had not been joan Hazy, 


done, Durell might have paid the debt to the adminiſtrator in Au OTuzzs, 
Jerſey, and he would have made diſtribution according to the laws | | 
there: if that had been done, this Court would not have called that 


matter in queſtion , and therefore it is owing to their fraudulently 


getting the money into their hands that the preſent queſtion is 
brought before the Court. This miſbehaviour of theirs'is not to 
be encouraged ; and on that foundation the bill may be diſinifſed 
without entering into the general queſtion. | 


Hatowicts Lond cn, I ace it dts 


it with juſtice to the parties, enter into the general queſtion. It is 


admitted, that Davies under the firſt adminiſtration, which is now 
repealed, received this debt due from Durell. By that, he is a 


| debtor merely to the eſtate of the inteſtate, and he has nothing to do 


to come here, but ought to pay it over to'the rightful adminiſtrator. 
The difficulty is, where the other complainants, the nephews and 
nieces, have not a right to come here, not to call Davies, but to call 
Hardy, to an account for this particular part of the eſtate abſtfacted 


Ma. CnuTe for the plaintiffs. Mr. Hardy is now, and hath 
been all along, in England; he took out adminiſtration, and has 


anſwered under the proceſs of this court: the effects are here; 
and therefore the plaintiffs have a right to have this matter 


examined into in this court. With reſpect to the general queſtion, 
know no caſe that will influence it, but hope it is properly 
brought before the Court. EET». SAEED 


HA DPwIckE, Lord Chancellor. T AM oF OPINION, that there is 
not a ſufficient ground for me to decree an account for the plaintiffs, 
| am very unwilling to determine the general queſtion in this caſe, 
which may admit great variety of conſtructions, and fome difficulty 
too; therefore I'chuſe to determine the caſe without entering into 


it. If I was to enter into the general queſtion, I ſhould think, that 


2 man's perſona] eſtate is ſuppoſed to follow his perſon wherever he 


is, and is diſtributable according to the Jaws of that country where 


his perſon is; and as to the different juriſdictions relating to this 
perſonal eſtate in reſpect to the probate of wills or adminiſtrations, 
they ariſe from the nature of the remedy that is to be made uſe of 
for the recovery of that eſtate ; and therefore to enable a perſon to 
ſue for any part of the perſonal eſtate, he muſt qualify himſelf from 
that which is the proper juriſdiction of the place where the perſonal 
eſtate lies, but does not determine the right of the equitable pro- 


anon 


perty, or to that property N is conſidered in equity, or in the 
e | f2 _ 
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1233 — canon or eecleſiaſtical law, in diſtributing the ſhares of that perſonat 
ran eſtate; and therefore the caſes that have been put are right, and 
Davis, Prove this: If a man be an inhabitant of the province of York, and 

axD OTtuzxs, die there, having goods both in that province and alſo in the pro- 

gan vince of Canterbury, it is incumbent on his adminiſtrator to take 

Kees mn out adminiſtration in both provinces, and yet, notwithſtanding, the 
J oa whole perſonal eſtate will be diſtributable according to the cuſtom 
Jenn Harv, of the province of Vr; which ſhews it is not the juriſdiction out 
an OTxzxs, of which the adminiſtration muſt be taken which is neceſſary to 

give the party a right to ſue that will govern the right and intereſt 
in diftributory parts of that eſtate. Then conſider the preſent caſe, 
It is rightly faid, that Ferſey muſt be as much conſidered a foreign 
country in reſpect to the laws of England as if it were nat parcel of 
the crown of England, for it is no part of the kingdom of Great 
Britain, but is a diſtinct dominion, which the king of Great Britain 
is intitled to in right of his duchy of Nor mandy, and conſequently 
governed by the laws of Normandy. Then the caſe is thus: A 
man is an inhabitant and dies in a foreign country ; the bulk of his 
perſonal eftate is there; he happens to have a debt owing to him in 
England, which cannot be recovered without taking out admini- 
ſtration in England; the queſtion is, Whether that ſhall be con- 
fidered as part of the bulk of his perſonal eftate to be accounted for 
according to the laws of the place where he is reſident? or, Whe- 
ther any perſons not reſident in Exgland, but inhabitants of a 
foreign country, who by the laws of that foreign country have no 
right to any, but would have a right by the laws of Engiand, can 
come into this court, and by reaion of the taking out of admint- 
tration here can compel that adminiſtrator to account to them for 
this part of the perſonal eſtate abſtracted from the reſidue of that 
eſtate ? If that were the mere queſtion before me, I ſhould incline 
to think (but I do not mean to give any opinion to bind me), that it 
could not be done, and would be extremely miſchievous, and 
greatly affect the commerce of theſe kingdoms. No foreign 
merchant would know how to deal here, but at the peril of having 
all his debts here ſeparated from the reſt of his perſonal eſtate, and 
diſtributed according to the laws of this kingdom. The bond re- 
quired by the act is, that the adminiſtrator ſhall account before the 
judge of the ecclefiaſtical court, and pay the reſidue of the inteſtateꝰs 
oods, chattels, and credits, to ſuch perſons as the ſaid judge or 
judges ſhall appoint puriuant to the ſtatute. What is it that is to 
be diſtributed ? It is the reſt and reſidue of the perfonal eſtate after 
payment of debts and one oy allowances. Nobody can come 
here for an account of part of the eſtate, but muſt pray an account 
of the whole eſtate. How can this reſidue be made appear but by 
accounting for the whole eſtate, and not by an account of a parti- 
cular debt only; and therefore on the words of the ſtatute I ſhould 
think there could be no ſuch decree as is now prayed : and do but 
confider what work it would make. The general adminiſtrator is 
not before the Court; how can I decree an account of the whole 
eſtate ? and without it I cannot find out the reſidue: and if the 
280 _ VF general 
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general adminiſtrator were before the Court, I might decree an Janes Pirex, 


account; but the conſequence of it would be, that if the admini- FA Pen, 


ſtrator accounts here, and has ſuch allowances, and makes ſuch DEE 


diſtributions as are agreeable to the laws of England, the courts of p 0rzz2s, 


7750 might decree him to account with different allowances and againf 
e 


different diſtributions. But the only matter now to be determined is, E:12azzTu 
whether the preſent bill is properly brought ? as the firſt admini- . N 
ſtration is repealed, and a new one granted; and as to Davies being Jars H Fang 
a plaintiff, the bill is improper, for he is now only a debtor to the An Oryza, 


eſtate, and conſequently a debtor to the ſecond adminiſtrator. | 


What has he to do to come here to pray an account to be taken? 
He is a debtor to the eſtate, and liable to an action at law by the 
_ adminiſtrator, who may, the next day he recovers it, carry it into 


Ferſey, and account for it there: and that would be the right way, 
and is the common caſe of all perſons who are ſubjects of foreign 
princes and have debts here. Davies is therefore to be laid out of 
the caſe ; and in reſpect to the other plaintiffs, they have nothing 
to do to come here for an account of this particular part of the 


- perſonal eſtate. They have a right to call the general adminiſtrator 


to an account; but no perſon entitled to a ſhare of the reſidue of 
the eſtate can come into this court for a particular part of that 
eſtate detached from the reſt. The general adminiſtrator is not 
before the Court, and therefore I cannot decree an account. 
The bill muſt be diſmiſſed with forty ſhillings coſts only, as the 
cauſe was heard by conſent on bill and anſwer. 


| Jobſon againſt Pelly. _ | Caſe 146. 
In Chancery, Trinity Term, 1744. | 


WILLIANI JOBSON, in the year 1719, gave a marriage An annuity of 
bond of one thouſand pounds to truſtees to the uſe of his 49l. a- year de- 

intended wife, He afterwards married her, and died, and by his _ ne pt 

will gave her an annuity of forty pounds per annum, clear of all de- 2 


ductions, out of the produce of his eſtate. ber previous fa 
| The queſtion was, Whether this annuity be in ſatisfaction of e 
the bond? | : 


After reading the evidence, and hearing a few arguments from 
THE ATTORNEY-GENERAL, THE LORD CHANCELLOR 


ſaid, he never knew a more frivolous defence or a plainer caſe ; 


that even if the annuity had amounted in value to the purchaſe. 
money of one thouſand pounds it had not been ſufficient, becauſe 
of the particular penning ; though he faid, in ſome caſes that might 
have made the matter more diſputable: but in this he had no doubt 
in directing, that the teſtator's eſtate ſhould be liable both to the 
marriage bond and the annuity; for it could not be intended as ſa · 
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Caſe 147. Mleadbury againſt Iſdall and Freind. 
Hrs OO Trinity Tim, 1744 SO 
In what caſes PF ARDWICEE, Lord Chancellor. The rules of this court 


R differ from the rules of law with reſpect to the admiffion of a 
will defendant's teſſimony. Ir a plaintiff at law make ſeveral defendants, 


ane the art he cannot examine one of them as a witneſs in a caſe of the 


TT Oe crown. This was determined in the king's _—_— the whole 


Court, where the Attorney-General, TrEvoR, concluded 
his evidence without proving anything againſt one of the defend- 
ants ; and upon offering to make him a witneſs, an objection was 
made to his competency ; and after lonz debate he was refuſed PER 
rorAu Curiam. He afterwards entered a vl. prof. and then he 
was admitted. In this court the rule is different; the plaintiff is 
intitled to the evidence of any of the defendants ; but then there 
muſt be always a ſuggeſtion in the order, that ſuch defendant is 
not intereſted in the event of the cauſe. How ſtands the preſent 
| caſe ? Here is a charge in the bill againſt the ſeveral defendants, 
one of whom the plaintiff would make uſe of by way of witneſs 
againſt the other ; the defendants, both of them, have put 1n their 
anſwer, and the plaintiff makes no reply to one, but leaves the 
charges ſtanding to the bill. If his caſe comes out to be true, he is 
intitled to a decree againſt them both, and a contribution ; ſo that 
they are both intereſted in the event, and the plaintiff cannot be 
entitled to either of the evidence. He ought to have moved to 
amend his bill, and ſtruck out the charge agsinſt the defendant 
Ar. Freind, and then he might haye been admitted; but as it is 
he cannot. | | | 


Caſe 1 48. e Skip againſt Edwards. 
| 195 In Chancery, Trinity Term, 1744. 
1. & take 8 joint N 1739, the plaintiff advanced the ſum of two thouſand pounds to 


| bond from B. C. two joint traders, Hervey and M ilcox, upon their bond, in 


and P. and af- which the defendant, Mr. Ecards, was a ſurety. At the expi- 

1 accept ration of a year, Mr. Edwards growing uneaſy inſiſted upon the 
E notes of B. 5 2 . SY 5 - 2 „ : 

* © in if. bond's being paid off, that he might be clear; and accordingly the 

charge of the tw o co-obligors had afterwards a meeting with the plaintiff in order 

bond, chancery to diſcharge the ſame. By way of payment, they drew two notes 

will not afford upon different people payable at a future day, and alſo gave him a 


B. relief againſt oldſmith's note, which (it being on a Saturday night) was made 


| Hot being paid, payable the Monday following. I he plaintiff, Ar. SAip, delivered 


D. being a mere up his bond, with a receipt indorſed in theſe words: * Received 
ſurety, and not “ in notes and caſh the full contents of this bond.” He at the 
having received ſame time took a note from Hervey and Wilcox in theſe terms: 
any part of tie The above notes being payment of ours and Edward's 
i % two thgufand pounds bond, if any of the ſaid notes ſhould 

. ; . e « not 
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In the Court of Chancery. 
ru not be paid, they ſh il be made good by us, Hervey, Fils ;” 


and Mr. Edwards's name, wao was not privy to this tranſaction, 
was likewiſe ſigned by Hervey. It appeared, that the perſon upon 
whom one of the notes was drawn, proved inſolvent by becoming 
a bankrupt before the day of payment. "The goldimith's nate was 
alſo refuſed, and the plaintiff, 2 Skip, received for auſwer, that 
they had none of the drawer's money in their hands, it having 
been all taken out by Hervey the Saturday before. Hervey himfelt 
became a bankrupt, and a commiſſion was awarded againſt him the 
Monday next after this matter was tranſacted. ry a this the 
plaintiff brought his bill againſt Zdwaras, the ſurety in the original 


bond, praying that he might be liable to pay the reſidue of the two 


thouſand pounds due thereon, it having been fraudulently procured 
from the plaintiff upon falſe pretences. . 


And it was argued by Ma. CHUTE and MR. CLARKE for the 


2 plaintiff, that the notes were only conditional payment; and though 


the bond was delivered up, the debt was retained. Salk. I27. 
Clerk v. Manden, Notes payab:e at a future day ſhall not be 


looked upon as a diſcharge of a precedent debt or contract. They 


are all three principals in the original bond, and nothing has ever 


moved from Mr. Edwards that can diſcharge him, If it had, it 


would have altered the queſtion, and made the contract more 
doubtful, whether it ſhould interfere in behalf of the plaintiff to 


make the defendant pay the debt twice over. If the queſtion had 
been, Whether the obligee, or Mr. Edwards, ſhould ſuffer by 


Hervey's ſinking the money? in that caſe the ſcale would per- 
haps turn againſt the plaintiff, But here the queſtion is, Whether 
one man ſhall be injured and another advantaged by fraud? and 


not, Whether one or other ſhall be ſufferers ? Does the nature of 
this tranſaction import tuat ſuch notes ſhall be received in abſolute 


diſcharge of a bond ? Would anybody in their ſenſes accept of 
ſingle notes in diſcharge cf a bond with three obligors ? There are 


| ſeveral caſes where acceptance of notes payable at a future day, if 


no laches in the party, are nodiſcharge. Salk. 442. Ward v. Evans. 
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It is to be conſidered, Whether Mr. Edwards has not made himſelf man, B. R. 
party to the note given by Hervey and /Filcox, ut ſupra ; for he Mich. 1748. 


has done nothing himſelf in diſcharge of the bond, but is taking 


advantage of the tranſaction between them and the plaintiff ; and 
if he ſhould not be bound by their note, it would be making uſe 


of an act which they have done in his name in one reſpect, and not 


being bound by it-in another. We come before the Court in a 


very favourable light, it being to be relieved againſt a fraud; and 


all we pray is, to be reinſtated into the ſame ſituation that we were 
before the fraud committed. | 


Ma. ATToRNeEyY GENERAL and Mx. SolIcIiToR-GENTERAI 
for the defendant. It is agreed, that the plaintiff has no claim at 


law, becauſe the bond is cancelled and delivered up. The queſtion 


is, Whether he be intitled to relief in equity? It muſt be granted, 
that there are ſome caſes where a bond may be cancelled fo as to 
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In the Court of Chancery. 


defeat a claim at law, and yet the plaintiffs may be relieved in equity; 


and they on the other hand muit allow likewiſe, that in many 
inſtances the extinguiſhment of the title at law is fo likewiſe in this 
court. The queſtion is, Which of theſe alternatives the preſent 
caſe falls under? In caſes of mere accid-nt, as of a bond cancelled 
by miſtake, burnt, or deſtroyed by any misfortune, or delivered up 
by fraud, the plaintiff would be intitied in this court ; but where a 
perſon, with his own eyes open, agrees to alter the ſecurity and 
deliver up the bond, and no fraud committed on the part of the 
defendant, it is ſurely otherwiſe. Mr. Edwards was only a ſurety ; 
no part of the conſideration-· money paid to him; and therefore not 
neceſſary that anything ſhould move from him in diſcharge. He 
never looked upon himſelf as bound any further than in law, and 
therefore conſidered the delivery up of the bond as a ſufficient 
diſcharge ; and this would have prevented him from taking any 
further ſteps againſt Hervey and Milcox to ſecure himſelf, which he 
might have done if he had not reſted eaſy. Eeſides, the plaintif 
does not come with pure hands; he his made {Hervey guilty of 
forgery ; and a court of equity will not permit fuch a clandeſtine 
note to bind a third perſon. "This was a fraud intended by him to 
Edwards in delivering up the bond, and at, the ſame time endea- 
vouring to keep him bound by a clandeſtine note. But a court 
of equity of all things avoids ſuch underhand agreements. | 


Hax DpwIck E, Lerd Chancellor. I have had fome doubts during 
the hearing of the cauſe, but am at laſt fully ſatisfied, that the 
plaintiff is not intitledto relief. It appears, that the defendant was 
only a ſurety, and has been guilty of no fraud himſelf. As to the 
general point, there is no queſtion but there are many caſes in 
which a debt may be diſcharged, but a court of equity will ſet it 
up, and that againſt the ſureties as well as the principal. If a bond 
be deſtroyed by accident, the ſurety is liable in this court as well as 
the principal. So if one of the principals ſhall procure the bond 
to be cancelled by fraud, upon a bill this Court would ſet up the 
bond againit the ſurety as well as the principal, becauſe a creditor 
ſhall not be prejudiced by the fraud of one ot his debtors againſt the 
reſt. But the preſent caſe does not come up to any of theſe ; for 


here were ſecond ſecurities ſet up for the very purpoſe of diſcharg- 


ing Mr. Edwards, and that with the knowledge and conſent of the 
plaintiff himſclf. The defendant cid not at all appear in the tranſ- 
action; Hervey and I ilcox ſetiled it in their own manner; and 
Hr. Skip was left to judge for himſelf what kind cf ſatisfaction he 
would take. Provided ZEatards was left out, he might have 
refuſed intirely, but inſtead of that he accepts of two drafts, and a 
goldſmith's note, &c. It is a very unuſual thing for goldſmiths 
notes to be made two days after the draft; and therefore his 
accepting of ſuch a note from Hervey thews a confidence in him 
and the ſecurities which he gave him. Mr. Edwards did not think 
proper to truſt them any longer, but the plaintiff did; and the rule 
of this court is, that he who truſis moſt ſhall loſe moſt. Suppoſe 
Mr. Stip had refuſed to do this, and the bond had not been delivered 

FT . 5 ups 


err wo LY oo tw . „„ re 


 TF wwe - 


"zz *. 


In the Court of Chancery. 8 441 


up, Edwards might have arreſted Hervey and Wilcox when he Sie 
thought proper, and have taken care of himſelf. It was not a right . 
thing of Mr. S1p to accept the clandeſtine note; for what was . 
the ſcope of the whole tranſaction? It was, that Mr. Edwards 

ſhould be diſcharged. The taking of the note was therefore a 

deceit on Ar. Edwards, by delivering the bond up and making 

him believe he was diſcharged, and at the ſame time endeavouring 

privately to continue him bound by virtue of this note. And this - 

rebuts the fraud on the part of Hervey, with reſpect atleaſt to the 

preſent defendant, Mr. Edwards. And therefore I am or Oo. 

xXION upon the whole, that the plaintiff is not intitled to relief: 

there was no fraud on the part of Mr. Edwards ; the nature and 

deſign of the tranſaction was to diſcharge him; the plaintiff was 


- acquainted with this 2 and was at liberty to make his own, 


bargain ; he has thought fit to change the ſecurity for one which 
the defendant is not bound by. But I do not think this fo clear a 
caſe as to diſmiſs the bill with coſts. 


| Willhaw againſt Smith. | Caſe 149. 
In Chancery, Trinity Term, 1 744. 


BILL. to redeem a mortgaged eſtate upon payment of principal On a tender to 
and intereſt down to a certain day only. The premiſes were redeem a mort- 
mortgaged to the defendant for three hundred pounds, The Bs te mom. 
R — . . 3 6 - : gagee 18 intitled 
plaintiff gave notice in writing, that he would pay it off, and to have arcaf 
came to the defendant's houſe with the money, agreeably to the able time to pe- 


notice. The plaintiff brought an aſſignment of the mortgage in ruſe the aiga- 


his boſom, which the defendant refuſed to execute; upon which ment. 


the money was carried back again. 


The queſtion was, Whether this was ſuch a refuſal in the mort- 
gagee as ſhould ſtop his title to intereſt, and conſequently the coſts 
of this ſuit? | | | 


For THE DEFENDAXT. A refuſal to ſtop intereſt muſt always be 
an abſolute refuſal, and not a conditional one, This was only condi- 
tional; for the defendant refuſed to execute the aſſignment, if the 
plaintiff would not let him have time to peruſe it by himſelf, and 
Counſel. This was a reafonable requeſt ; and for a perſon to 
execute a deed without having it examined by ſomebody who 
underſtands it, is ſomething too hard for this Court to require 
and therefore. this will not be looked upon as a proper tender to 
ſtop intereſt. Beſides, the plaintiff has laid by for near two years 
ſince the refuſal, and this delay ſhews his acquieſcence under the 
reaſons which were then given. | > 


Fox THE PLAINTIFF. The time then before filing the bill 
was but a year and a quarter, and no intereſt paid in the mean time; 
ſo that nothing has been done by the plaintiff to waive any right or 
privilege that he might claim on account of the tender; and as a 


tender 


442 In the Court of Chancery. 
Wirsnas tender was made, it was their buſineſs to have come firſt into this 
— court. Our witneſſes deny that the mortgagee deſired time to 
rn. peruſe the aſſignment, or that the plaintiff refuſed him the liberty of 
doing ſo; and the mortgagee is not to put the mortgagor to the 
expence of bringing a bill into this court to have a redemption. 


HARDwICKkE, Lord Chancellur. I have hardly ever ſeen a 
cauſe of this ſort where bills have been brought to redeem upon 
ſuggeſtion of a tender that has been for the benefit of either of the 
parties. Such ſuits are generally worked up by ſome troubleſome 
practitioner who has a mind to have a cauſe ; ſome country attorney, 
who firſt perſuades the party to make atender, and then, if the leaft 
diſpute ariſe, a bill is brought into this court to redeem without 
payment of intereſt. But there are very few of theſe inſtances 
wherein the Courtdecrees the intereſt to be ſtopped, nor ſhall I do it 

in the preſent caſe : for, in the firſt place, the tender u as noi firiftily 
« legal one; but as nothing has been objected to it by the defendant, 
I ſhall lay no ſtreſs upon that. As to the aſſignment, there is no 
doubt but the defendant had a right to inſiſt upon its being peruſed 
by ſomebody who underſtood it. - A man is not obliged to execute 
a deed before he has time to conſider of it. The plaintiff, if he had 
a mind the whole buſineſs ſhould be tranſacted at that time, ought 
to have ſent a draft of the aſſignment ſome time before; and as 
he has not done fo, the defendant's requeſt that it ſhould be left in 

his cuſtody was very reaſonable ; and if the plaintiff had complied 
with this, he might himſelf have appointed the day for payment 
afterwards ; and then, upon the defendant's refuſal a ſecond time, 
he would have been regular in applying to this Court. There is a 
contrariety in the evidence ; but I think credit ought to be given 
to the defendants. The plaintiff's witneſſes ſwear, that the defendant 
abſolutely refuſed to take the money. The defendants agree that 
he refuſed ; but for what reaſon ? Becauſe he would take further 
time to conſider of and peruſe the deed. 'I hisis going further, and 
ſeems to be more fair than the plaintiff's evidence. Beſides, this is 
corroborated by what they ſay afterwards, and which is not denied 
by the plaintift, that be went up ſtairs to fetch the mortgage-deeds, 
and was ready to receive his money, till this diſpute aroſe. 
Therefore I am cf opinion, that the plaintiff can only redeem 
upon the common terms, Viz. upon payment of principal, intereſt, 
and colts, - TY. | | 
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Caſe I 50. Dillon againſt Green. 
| In Chancery, Hilary Term, 11743 


In what caſes 4 HE PpLAIN TIEF had letters of exchange drawn by a merchant 

_— CO at Liſbon upon the defendant, his correſpondent at London, pay- 

#56 Ye = able thirty days after tight. "They were ſnewn to and accepted by 

3 e, the defendant on the twenty-ninth of October 1743, and the plaintiff, 

to be filed aiter before the thirty days were expired after which the money was to 

ot 12 by become pay able, brought his action. The original in the _ 
. - # 
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In the Court of Chancery. 
taken out, and bore teſte the fifteenth of November 1743 (though the 


time of payment was not till the twenty-ninth), and was returnable 
the laſt day of Alichaelmas Term. Upon a return of the original, 
a capias was taken out, returnable the firſt day of Hilary Term, 
Judgment afterwards went by default, and was entered up; and the 
defendant brought error into the Houſe of Lords; and aſſigned for 
error, that the original bearing date before the day of payment, the 


action was commenced before the cauſe of ationaroſe. Upon this 


the defendant applied to this Court, and got an order from the 
Maſter of the Rolls, that a new ſpecial original ſhould be filed, 


bearing date the laſt day of Afichaelmas Term, returnable the firſt 


day of Hilary. 


* 
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This order was moved to be diſcharged by THE Arron- Pond v. King. 


NEY-GENERAL, upon ſuggeſting, that this, 
ſubſtance, and not in form; for that the commencing a uit 
azainſt a perſon for a debt before it was actually due was a very 
ſubſtantial act of injuſtice, and fo illegal a method of proceeding as 
deſerved not the ſanction of this Court: that this caſe, therefore, 
did not fall within the reaſon of any of thoſe caſes where, for any 
irregular proceedings in the forms of law, or where, perhaps, 
judgments have been obtained without any original at al:,this Court 
has interfered in ordering originals to be filed: that if the com- 


mencing an action before the cauſe of action aroſe ſhould be 
encouraged by this Court, great inconveniencies would enſue: 


that, after all, if the plaintift could obtain an original in this caſe, 
as he deſired, the conſequence would be, that the original and the 
capias would both bear teſſe and be returnable the ſame days, which 
would be abſurd ; for it is a known rule, that a capias, which is 


founded upon an original, cannot be taken out until the return of 


the original, and cannot be returnable of itſelf until fifteen days, at 
leaſt, after it is taken out, : | 

For the other /ide was cited, by Mr. CLARKE, Philips v. 
Philips, on the thirteenth of December 1737. | 


HarDwicke, Lord Chancellor. The queſtion is, What 


authority has this Court to interfere in ſupplying new originals ? 
and the determination of it will depend more upoa the authorities 
and precedents than upon the reaſon of the caſe. It is ſaid, the 
defendant has been ſued before the cauſe of action accrued. How? 


By the original's bearing date before the day of payment. This 


certainly is error, but there ſeems to be no ſubſtantial injury in this 
error ; for there js no doubt but by the late invented method of 


latitats and capias's founded upon clauſum fregit originals the 


defendant might have been brought to appearance as ſoon as he 
was in the preſent caſe. Where then is the injury ? This is a 
ſpecial original capias, ſetting forth the particular nature of the 
caſe, and is a much flower method of proceeding than that upon 


clauſum fregit originals. There are many inſtances where a capias 
upon clauſum fregit, &c. has been taken out without any original 


at all previous to the capias. The judgment ſubſequent to ſuch 
procels is certainly void in itſelf ; and yet in theſe caſes (notwith- 


ſanding | 


was an error in Mich.20.Ge.2. 


In the Court of Chancery. 


Diten ſtanding the intent of the party in neglecting to take out an origi. 
agairff nal ſeems to be to defraud the crown of its revenue), the conſtant 
mo practice is, that upon application to the Curſitor within ſeven days 
after the judgment, an original will be granted of courſe : 
if the party ſuffer the ſeven days to lapſe, he muſt then apply to 
the Court for a ſpecial order, and the Court will grant it him. 
April 20, 138. The caſe of Lofters v. Bater was thus: The defendant was 
indebted to the plaintiff in the ſum of one thouſand four hundred 
pounds. The plaintiff, who had for ſeveral years been abroad, 
returned to England on the ſeventh of ay 1737, and upon his 
return brought his action for the debt in the king's bench. The 
original bore tefte the ſixth of April 1737, returnable the firſt day 
of Eafter Term. The defendant pleaded the ſtatute of Limitations, 
To which the plaintiff replied, that he had been beyond the ſeas, 
and that he returned the ſeventh of May 1737, and brought his 
action within ſix years after his return to England, which was 
ſufficient according to the ſtatute. But it appeared, that the teſſe 
of the original bore a date prior to his return, which was, therefore, 
inconſiſtent with his reply, and excluded him from the ſaving of the 
ſtatute. However, upon application to this court, the Maſter of 
the Rolls ordered a new original to be filed, bearing a date ſubſe- 
quent to the ſeventa of Aay 1737, which was the day of his 
return. "This caſe comes very near to, and is full as ſtrong, as the 
preſent. But upon the reaſon of thoſe other caſes where judgment 
has been permitted to go by default. and afterwards error aſſigned 
for want of an original, and in which this Court has always inter- 
poſed in ordering originals to be filed, I think-that I might deter- 
mine that this order thould ſtand. There can be no injuſtice in 
doing ſoz and I think there will be no harm in putting a ſtop to 
that common method of letting judgment go by default, and after- 
wards aſligning for error ſome default in the proceedings. 
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Walſh 2g2inff Patterſon. 
In Chancery, Michaelmas Term, 1742. 


In wiz can I S. devites his lands in this manner: “As to all my real eſtate 
the dajurdve  * © wherewtth I ſhall die poſſeſſed, I give and devife one-third 
e thall be © part thereof unto my wife, her heirs, and aſſigns, for ever; and 
taken to mea ct the other two-thirds I give tomy fon John, his heirs and aſſigns, 
ys « for ever; but my mind and will is, that in cafe my faid fon 
* c ſhould die before his age of twenty-one years, and without 
leaving any iſſue behind him, or in cate any ſuch iſſue ſhould die 
before they attain their age of twenty-one years, that then the 
« ſaid twWo- thirds ſhould go to my wife and her heirs for ever.“ 
Afterwards, by a codicil reciting that he had difpoſed of his eſtate 
#t pra, he now wills, that in caſe his faid fon ſhould die before his 
age of rwenty-one years, without iſſue as aforeſaid, that then the 
extate ſhould go to his wife for life, remainder to Stephen Dickenſon 
in tall, remainder to Jahn Dickerſon in fee. The teſtator's 7 
2 3 4 Boy | "  Jolm 


Caſe 151. 
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In the Court of Chancery: 


bn attained his age of twenty-one years, and afterwards died 
without iſſue, leaving a legacy of five hundred pounds to the plain- 
tiff, charged upon the lands above-mentioned, 


The queſtion was, Whether John took ſuch an eſtate under his : 


father's will as ſhould be liable to his debts and legacies ? 


And it was argued by THE SoLICITOR-GENERAL, that this 


was an eſtate- tail in John, and therefore not chargeable with his 
legacies ; for though, in the words of the will, the conjunction 
and is made uſe of, which couples the two contingencies together, 
ſo that they mult both happen before the deviſe ever can take effect, 
yet by the codicil it is otherwiſe, for the conjunctive and is by 


445 


Warsn 
againſt 
PATTERSON. 


the codicil changed into the disjunctive or ; and this makes an 


alternative, v2, in caſe the ſaid John ſhould die before twenty- 
one, or in cafe he ſhould die without iſſue, then the eſtate ſhould 
go over; and a codicil has power to alter, correct, or explain a 
will. | | | 

HaRDwIcke, Lord Chancellor. The words or and and 


make no difference for it has always been determined, that where 
an eftate is given to a man and his heirs, and in caſe he die before 


twenty-one, or without iſſue, that in ſuch caſe the word r 


ſhall be conſtrued and, for this plain reaſon, that if a contrary 
conſtruction ſhould prevail, the deviſee might have a ſon born 
before twenty- one, and if the father ſhould die without attaining 
that age ſuch ſon would be diſinherited. ; 


Mx. SoLiciroR-GENERAL. The caſe of Searl v. Garrard, | 


in Cro. Eliz. and Moor, 422. is a caſe in point; and there the 
Judges were of opinion that it was an eſtate-tail. And as to the 
hardſhip mentioned by your Lordſhip, if the party has made ſuch a 
diſpoſition of his eſtate, it cannot be remedied. And of that opinion 
was your Lordſhip in the cafe of Bellaſis v. Uthwait, ſome time 
ago in this court, where one deviſed an eſtate to his daughter, but 
in caſe ſhe died before twenty-one, remainder to a charity; the 
daughter died before twenty-one, leaving a child behind her; yet 
determined, that the eſtate muſt go over, for that however it might 
be the teſtator's intent that it ſhould go to the iſſue of his daughter, 
if ſhe had any, yet as he has left out thoſe words the Court cannot 
ſupply them. 1 | Re 


Sed non allocatur; for by THE Lon D CHANCELLOR, this: 
cauſe ſeems extremely plain. The teſtator, at the time of making- 
his will, had a wife and a ſon; he deviſes one-third of his eſtate to 
his wife in fee, and the other two-thirds to his ſon, his heirs and- 
aſſigns for ever. If he had ſtopped here it had been a fee, but he 
follows it with a clauſe of contingency, viz. that in caſe his ſon 
ſhould die before twenty-one, and without leaving any iſſue behind 
him, or in caſe ſuch iflue ſhould die before twenty-one, then to 
give the remainder to his wife in fee. Upon theſe words of the 
will there can ariſe no doubt but here is the proper conjunctive 


and; and therefore this cl.uſe cannot be intended to turn the fee 
into 
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| Warm into a tail, butitis an executory deviſe to ariſe upon a contingency; 

age; and this contingency being to happen within the compaſs of a life 

Par rz«40%. in being, or twenty-one years afterwards, is therefore a 

deviſe over. But then comes the codicil, in which, having firſt 

made a true recital of his will, he then ſays his mind is, that in 

| Caſe his ſon ſhould die before twenty-one, or without iſſue as 

aforeſaid, that the remainder ſhould be to his wife for life, 

remainder to Dictenſon, &c. And it is contended, that by the 

disjunctive er in this codicil it was the teſtator's intention to 

change that which was but one ſingle contingency in his will into 

a double or alternative one; that is, that if he died before twenty- 

one, or if he died without iſſue, in either of theſe caſes the remain- 

der ſhould vet. But it is my opinion, that the only meaning of 

the teſtator by his codicil was to alter the remainder, and to carry 

it over to the family of the Dictenſans after the death of his wife, 

which by his will he had not done. But if there had been no fuch 
circumſtance to anſwer the intent of the teſtator, I ſhould have 

been of opinion, that the word r muſt be conſtrued © and, 

for the reaſon | mentioned before: and there is a cafe in Cro. Car, 


I think it is Spalding v. Spalding, exactly to that purpoſe, 


| Ca 152. | Furnivall againſt Crew. 


April 27, 1744 


- In what caſes T Hs was a bill brought to inforce the performance of cove- 


covenants in a 1 nants.— John Crew, the defendant's grandfather, being ſeiſed 
* + nib de of lands in fee in the county of Chefter, by leaſe, bearing date 1682, 
_ ** deviſed the fame to one Themas Moor upon three lives, reſerving a 


covenants of 


| perpetual te- rent of forty-three pounds eight ſhillings per annum, ſubject to 


newal, er not. heriots, &c.; in which leaſe were theſe two covenants; 
S. C. 3. Ark. 33. | 7 
| ' COVENANT ON THE PART OF THE LESSEE. 


« That he, the ſaid Thomas Moor, his executors, adminiſtrators, 

and aſſigns, ſhall at the death of any of the lives abovementioned 
« which Hal firſt happen, pay unto the ſaid Fobz Crew, his heirs 
« and aſſigns, within twelve months next enſuing ſuch death, the 
« ſutm of ſixty- eight pounds, in the name of a fine, for to add one 
« other life to the remaining two lives abovementioned, and ſo to 
, continue the renewing of this leaſe or leaſes, paying as aforeſaid 
« to the faid John Crew, his heirs and aſſigns, the Pun of fixty- 
« eight pounds for every new life ſo added and renewed as afore- 
« faid, from time to time, according to the true intent and mean- 


ing of theſe preſents.” * 
COVENANT ON THE PART OF THE LESSOR, 


That he the ſaid John Crew, his heirs, executors, and aſſigns, 
e ſhall and will, for the conſideration of the ſaid ſum and ſums of 
| | « ſixty-eight - 


* 
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« ſixty- eight pounds as aforeſaid, to be paid to the faid Crew, his Fanta 


« heirs, executors, or aſſigns, at Crew Hall aforeſaid, or at the 
« place where the ſaid hall now ſtands, ſeal and duly execute one 
« gr more leaſe or leaſes, under the ſame rents and covenants with 
« theſe preſents, and therein to add ſuch life or lives of ſuch 
« perſon or perſons as ſhall be then nominated to be added by the 
« ſaid Thomas Aoor, his executors, or aſſigns, within the ſpace of 
( twelve months next after the death of any ſuch life as aforeſaid, 
« according to the true intent and meaning of theſe preſents,” 


There was likewiſe another leaſe of lands of leſs value, dated 1681, 
from the ſame John Crew to one — in which were inſerted 
the ſame covenants mutatis mutandis. The plaintiff being poſ- 
ſeſſed of both theſe leaſes, and having upon the dropping of a life 
in each made application to the defendant to renew, which was 
refuſed, has now brought his bill ia order to have a ſpecific per- 


formance of the covenant of renewal contained in theſe two leaſes, 
That which is inſiſted on by the defendant in his anſwer is, that 


by the covenant of the anceſtor, 7ohn Crew the leſſor, he is obliged 
to renew only upon the death of either ofthe taree lives mentioned 
in the original leaſe, and not upon the death of any life that has 
been ſince added; and likewiſe, that he is not obliged to inſert the 
covenant for renewal in any future leaſes. Which is denied by 
the plaintiff, | ” 


The queſtion for the Court was, Whether theſe covenants are 
to be underſtood as covenants for perpetual renewal or not? that is, 
Whether the defendant ſhall be obliged to renew upon the dropping 
of every added life as well as the original lives ? or, Whether it 
ſhall be confined to a covenant for renewal upon the dropping of 
each of the firſt three lives which were in being at the time of the 
eriginal leaſe ? | 


And it was argued by MR. ATToRNEY-CENERAL, MR. 
Chur, and MR. WiLBRAHan, that the plaintiff is entitled to 
a renewal, and likewiſe to perpetuate this covenant through all 
future leaſes. Firſt, From the conſtruction of the covenants 
themſelves. The covenant on the part of the leſſees conſiſts of 
two branches. The firſt branch extends plainly no further than 
the firſt renewal ; but the additional words in the ſecond branch, 
« and would fo continue to renew, &c.“ mean, that the covenant 
ſhall be perpetuated. The firſt part of the covenant only ſpecifies 
the nature of the renewal ; the latter part is to continue that 
renewal through an indefinite time; there are no words which 
limit when it thould determine, either by efflux of time or other- 
wiſe, The gentlemen, perhaps, may ſay, that by the words 
« aforeſaidꝰ in the ſecond branch, the intent of the parties is con- 
fined and tied down to ſuch renewal as is mentioned in the firſt. 
But if theſe words are capable of ſuch a ſenſe, they will prove that 


we have no right to more than one renewal, for the firſt branch is | 
plainly deſcriptive but of one renewal and if the ſecond gives no 


greater 


againſt 
Carw, 
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FuxxIvartt greater latitude, we ſhall not then be intitled to what they them- 
. ſelves allow we are intitled to, v:z. a renewal upon the death of 
E. each of the firſt three lives. But theſe are not the operate words 
on which we found our claim; the words on which we infift are, 
e and fo continue to renew, &c.“ In the covenant on the part of 
the leſſor, the words © at Crew Hall, or at the place where the 
hall now ſtands,” ſhew, that a perpetuity was intended by the 
parties, and that they calculated for a longer duration than that of 
three lives. The words “ renew under the ſame rents and cove- 
4 nants“ muſt mean, that the ſame covenants of renewal, as well 
as the other covenants, ſhould be continued; and unlefs the ſenſe 
of theſe words be quite conſtrued away, the plaintiff muſt have 
judgment in his favour. « After the death of any ſuch life as 
* aforeſaid,” at the latter end of the leſſor's covenant, ought to 
relate to the immediate antecedent, and not to the firſt branch of the 
firſt covenant; and the immediate antecedent is an added life; fo 
that theſe words amount, in fact, to the ſame as if it had been to 
renew after the death of any ſuch added life as aforeſaid, which 
is the conſtruftion we contend for. According to their conſtruction, 
a caſe may happen of abſurdity. Suppoſe upon the dropping of one 
of the original lives the leflee ſhould renew, and fill it up with 
another, and afterwards the new life drops, according to them we 
are not entitled to a renewal. . Suppoſe then, afterwards one of the 
two remaining lives ſhould fall, then, {ay they, there ariſes a right 
af renewal : And how ſhall we renew? Shall the leſſee pay a dou- 
ble fine for one renewal ? or, Shall the leſſor grant two additional 
tives upon receipt of a ſingle ane only? Either of theſe would be 
abſurd, and contrary to the expreſs terms of the covenant. 
There is a way of conftruing deeds which is very well known, and 
very frequently made uſe of in courts cf juſtice ; and that is, 
where the parties themſelves, by way of their actions, have ſhewn 
what was their conſtruction of their own deeds. The conſtruction 
which is put by thoſe who made the deed does very juſtly influence 
the conſtruction of the Court. In the preſent caſe, there have been 
two renewals upon one of the leafes, and three upon the other; 
and oneofthem in each leaſe is founded upon the ſuppoſition which 
we contend for, viz. upon the death of an added life ; and in every 
leaſe which has been renewed, the covenant for renewal has been 
inſerted in the very fame words with that in the original leaſe, 
This ſhews clea:ly, that it was the opinion of the defendant's 
anceſtors, that the covenant in the original leafe was a covenant: 
for a perpetual renewal. And on our fidelikewiſe the words were 
underſtood in the fame ſenſe; for we ſhall ſhew, that we have gone 
on in making very great improvements on the premiſes in con- 
7. Brown Caſes templation of the leaſe being perpetually renews ble. The cafe of 
in Pail. 522. Bridges v. Hitchcock, the twenty-fourth of June 1715, is in point 
| to the preſent purpoſe. That was, a leaſe of certain mills from 
Bridge to Hitchcock for twenty-one years, with a covenant, that 
upon requeſt of the leſſce fix months before the expiration of the 
faid term the leaſe ſhould be renewed in what manner —_ - 
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preſent. The leſſee applied accordingly fix months before the term 


expired, but the leflor refuſed to inſert the ſame covenant of renewal | 


in the new leaſe. Upon a bill brought in the exchequer the Court 
determined, that the leſſor ſhould renew with a new covenant of 
renewal ; and this was afterwards affirmed in the Houſe of Lords. 
In this caſe there were no other words to found the determination 
upon, but merely the words © upon the ſame rents and covenants.” 
There were no wordstoſhew, thatthe parties had more than one re- 
newal in view. Beiides, the covenant there was not mutual ; there 
was no covenant on the part of the leſſee to accept: ſo that in that 
they went further than a court of equity will ſometimes do. That 
caſe is therefore ſtronger in every reſpect than the preſent, and is 
in point co ſhew, that where there is a covenant to renew with the 


ſame covenant, that extends to a renewing or perpetuating the cove- 


nant of renewal, Though the preſent caſe is not worded quite ſo 
properly as it might be in order to conſtitute a perpetual covenant, 
yet it is much more improper for the conſtruction which they con- 
tend for. An implicit covenant of renewal is as good as an expli- 
cit one. He dees not covenant to renew in perpetuum, but he 
covenants to renew with the fame covenants, which is implicitly a 
covenant to renew perpetuaily, Leaſes of this ſort for three lives 
are become a ſort of tenure in the country; and it is a diſcredit 
to the lord not to accept his tenant when he comes with his money 


in his hands. No argument ought to be drawn from its proving a 


beneficial bargain to the lefice ; for if the lands bad gruwn worſe, 
if they had been overflown by the ſea, or the rents had ſunk by the 
loſs of trade in a town, or by any other accident, the leſſee had been 
obliged to pay the ſixty- eight pounds, and therefore the remedy 
ought to be mutual. At the time the leaſe was made, it might 
have proved for the benefit of the one or of the other, non con/tat 
which; and therefore no concluſion ſhould be drawn from 
thence. | | 


Mx. SoricitorR-GEenenRat, Me. Brown, and MR. Fex- 
WICK, for the defendants. The queſtion for the determination of 
the Court ariſes upon the conſtruction of a covenant contained in 
two leaſes ; one dated 1681, the other 1682. In the year 1682, 
ſubſequent to the firſt leaſe and precedent to the ſecond. a ſettle- 
ment was made between Crew the leflor and truſtees, whereby all 
his lands in Cheſter (amongſt which are the premiſes in queſtion) 
were ſettled to the ale of himſelf for life, remainder to his tirſt; &c. 


ſons in tail, remainder over to every perſon who thould claim 


under that ſettlement, to make leaſes for three lives, ſuch as are 
allowed by the ſtatute of Henry the Seventh, and no other. As 


this was a voluntary ſettlement, and not in our power to ſhew | 


any conſideration, the uſe we ihall make of it will not be to defeat 
the leaſe by ſetting up a prior diſpoſition of the premites by tne 
leſſor, but to ſhew, that ii the covenant in the original leaſe was 
not a perpetual coycnant, we are not bound by any covenants con- 
tained in ſubſequent renewals, they being all - made by perſons 
"FOR: Le G g 55 who 


ſhould deſire, but upon the fame rent and covenants with the „ 
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than ſuch as are allowed by the ſtatute of Henry the Seventh, 
The general queſtion. is, Whether theſe covenants are to be 
3 as covenants for perpetual renewal ? Before we enter 
into the merits, we ſhall make one or two introductory obſerya- 
tions. The perpetual covenants are not contrary to the law of 
England, yet they are fo very rarely made uſe of that no argument 


can be drawn from, or reverence had to, the cuſtom of the country, 


in order to explain the words of the covenant. In Ireland, 
covenants of this nature are extremely frequent, and there reference 


is had to the cuſtom of the country, which generally greatly 


influences the judgment of the Court, Lord Saley v. Wheeler, 
The conſideration- money will deſerve the notice of the Court; 
for if the conſtruction of the covenants ſhould be doubttul in other 
reſpects, the Court will judge by the conſideration · money what 
was intended to be purchaſed; and if the confideration be adequate 
to a perpetual renewal, that will turn the conſtruction one way; 
if it be hardly equal to what one would give for that limited 
renewal which we contend for, that will turn the queſtion the other 
way. In the preſent caſe, the conſideration is by no means ade- 
quate. The annual value of the eſtate is ſeventy pounds. per 
annum; it never was leſs than fifty-five pounds; and the fine to. 
be paid is no more than ſixty eight pounds; whereas fines of this 
ſort are never leſs than from two to three years purchaſe, 
The intent of the original leſſor may be collected from the ſettle- 
ment which he made immediately precedent to one of the leaſes in 
queſtion. He thereby reſtrains all thoſe who ſhould come in after 
him from making any other leaſes than ſuch as were allowed by the 
ſtatute of Henry'the Seventh; and, Can it be faid, that it was his 
intent to make a covenant which ſhould oblige all thofe who were 
to repreſent and follow him for ever, to renew and perpetuate 
the covenant of renewal, when he himſelf had by his own act 


 Incapacitated them from perpetuating ſuch a covenant ? TJ here are 


ſeveral covenants in this leaſe to oblige the tenents to repair; and 
from hence likewiſe may be inferred, that no perpetual renewal was 
intended; for ſuch covenants had been unneceſſary in behalf of the 
leffor, if it was the intent of the parties that the leſſee, upon paying 
a certain fine, might perpetuate the eſtate to himſelf. But conſider 
the words of the covenant. The ſecond branch of the covenant 


on the part of the leſſee cannot be taken as a diſtin clauſe, which 


the gentlemen have done, for it can ſignify nothing by itſelf, and 
is therefore tied down by words of reference to the firſt clauſe : 
and the firſt clauſe ſays expreſsly, & the lives above mentioned ;” 
which words plainly relate to the lives then in being, and no other: 
no mention is made of any lives that ſhall hereafter be added. The 
words of the leſſor's covenant, which have been ſo much inſiſted on, 
cc under the fame rents and covenants,” are deſigned for the bene- 
fit of the leſſor, and mean only that the leſſce ſhall not compel him 
to renew, but under the ſame reſtrictions as were in the then ſub- 


liſting leale ; they can never be conſtrued to extend the power of 


renewals 
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renewals ſince the death of the original leſſee; for if the covenant Punx r 
in the original leaſe will not do their buſineſs, the continuation of 2 
it never can do. Beſides, the ſettlement prevents any of the 1 
ſubſequent covenants from operating otherwiſe than under the 
ſtatute of Henry the Seventh: therefore the whole muſt depend 
upon the original covenant ; and if that be not ſufficient, the reſt 
mult entirely fail. The caſe of Zridzesv. Hitchcock, which has been 
| Cited, was very particularly circumſtanced: That was a leaſe of ſe- 
| veral old decayed mills for twenty-one years, which were to be pul- 
led down and rebuilt in order to ſet up a trade in braſs and iron; very 
; greathazards were run, and very great expence incurred, in ſetting up 
. 2 manufactory: there was an expreſs covenant that upon notice of fix 
| months the leaſe ſhould be renewed ; the leſſee had laid out a groſs 
ſum gf one thouſand eight hundred pounds upon forty pounds a-year, 
and had, with this great expence, eſtabliſhed a trade, which he could 
* not have done but in contemplation of having his leaſe renewed. 
The original intent was, that it ſhould not ſtop at the end of the firſt 


| twenty-one years. But whether the Houſe of Lords would decree 

r a renewal in a third inſtance, that is, after the expiration of the 

5 third leaſe, which the leſſor by his ſecond had covenanted that he 

r would afterwards grant, non cenſtat. It is not there decreed that this _ 
5 covenant of renewal ſhall be inſerted for ever through all future 

$ leaſes. In the caſe of Doctors Commons v. the Dean and Chapter of 

. St. Paul's, a leaſe was made for ninety- nine years, with a covenant 

- of renewal, © under all and fingular the ſame rents, covenants, and 

n « conditions,” upon expi ration of the leaſe. Doctors Commons brought 

r a bill for renewal. To which the Dean and Chapter anſwered, : 
e that they were diſabled by the ſtatute, which had been made ſince 

8 the leaſe was granted, and that they had now no power to leaſe for 

e more than three lives, or twenty-one years. But it was inſiſted, 

e that at the time of making the firſt leaſe they were at full liberty, 

t and that that covenant being before the ſtatute was binding to 

e them. The opinion of this Court and of the Houſe of Lords was, 

d that the Dean and Chapter ſhould be obliged to renew for forty 

as years, and there it was to end. This plainly thews, that it was the 

1e opinion of the Houſe, that the original covenantihould not be con- : 
Ta ſtrued a covenant for perpetual renewal, becauſe as the Dean and 

er Chapter were, at the time of making he covenant, unreſtrained by 

nt any {tatute, and therefore had it in their power to make a perpetual 

ch covenant, if they had done fo it would have been binding, notwith- 

nd ſanding the ſubſequent ſtatute. They cited allo the caſe of Hyde 

+ v. Sinner, Peer. Wms 199. © a 


: Upon the whole they ſubmitted, that the words of the covenant 
A would be fulfilled and ſatisfied by the conſtruction which was con- 
tended for; and that by the words, vp9n the death 5 any of the 
lives abovementioned, the renewal was exprelsly tied down to the 


2 expiration of the lives then in being. 7 | : 
ib· Mz ATToRvEy GENERAL's reply. It has been inſiſted, that 
of the fine to be paid is not adequate to the value of the fine for per- 
als 7 8 G 8 petual 
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In the Court of Chancery. 


petual renewal in proportion to the value of the eſtate. But it is 
impoſſible to judge at this day whether the fine was adequate or 
not at that time. The Court muſt firſt enquire, What were the 
general purchaſes of eſtates at that time? What was the annual 
value of this eſtate at that time? How it has been improved ſince, 
& c. The value of land is increaſed, the intereſt of money leſſened, 
ſince this leaſe was made, and therefore it is impoſſible to found 
any judgment upon this matter. As to the merits of the caſe, and 


the words of the covenant, it is plain that the firſt part of the 


covenant relates only to one renewal z if it ſtood upon the 
part of the covenant, we could not be intitled to fo much as the 


gentlemen themſelves allow us; and they draw all their arguments 


from that branch of the covenant ; which, if their arguments are 


_ concluſive, does reſtrain us from doing what even themſelves allow 


us a right of doing. The words © renew fuch leaſe or leaſes“ 
are inconſiſtent with their conſtruction ; for if an added life ſhould 
drop, they plainly fignify that the leaſe ſhall be renewed upon ſuch 
death. The fixing upon Crew Hall, or the place where it now 
ſtands, as the place of payment, ſhews the parties to have a perpe- 

tuity in view, and ſhews likewiſe great accuracy ia them in ſettling | 
the place where the money ſhould be paid, to prevent the diſputes 
which might ariſe during a perpetual renewal. In the cafe of 


Hyde v. Shinner, I. Peer. Il ins. 196. the circumſtances are very 


uncommon ;z and Lord MaccLesFiELD ſeems to have been 
under great difficulty to ſplit the difference between the parties 
and no judgment ought to be deduced from ſuch a caſe, which is 

rather a matter of arbitration than otherwiſe, L SF 


HARDWICKE, Lord Chancellor, after argument by Counſel, and 
time taken to conſider of this caſe, delivered himſelf to this effect: 
The original bill is to have the benefit of the covenants in two 
leaſes made by Mr. Crew, the grandfather of the d-fendant, for 


three lives each of them, and to have theſe leaſes renewed purſu- 


ant to the true intention of the Covenants, and to have a fpecitc 


performance of them. te; 
That leaſe which is the firſt in point of time is of the eſtate 


called Sandback, made in 1681 to Thomas Moore for three lives ; 


the other leaſe was made the twenty- fourth of October 1682 of an 
eſtate called Elton to Cooper for three lives alſo. In each of theſe 
leaſes are covenants penned exactly in the ſame words; and the firſt 
covenant is on the part of the leſſee, and the ſecond is on the part of 
the leſſor. Firſt, The leſſee, Thomas Moore, covenants, © for 
& himſelf, his executors, adminiſtrators, and aſſigns, with John 


4 Crew, his heirs and afigns, that the ſaid Moore, his executors, 


« adminiſtrators, and aſſigns, or ſome of them, thall at the death of 


« any of the lives aforementioned, which ſhall firſt happen, pay 


© unto the iaid Crew, his heirs or aſſigns, within twelve months 
ce next enſuing ſuch death, the ſum of ſixty-eight pounds, in the 
« name ofa fine, to add one other life to the other remaining two 
« lives aborementioned, and fo to continue the renewing 15 = 
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« to the true intent and meaning of theſe preſents.” I his is the 
whole of the covenant in each leaſe of the part of the leſſee. 
Then follows a covenant on the part of the leſſor, who “ for 
« himtelf, his heirs, and aſſigns, covenants and agrees to and with 
&« the ſaid Moore, his executors and aſſigns, that he the ſaid Crew, 
<« his heirs, executors, and aſſigns, ſhall and will, for the conſider- 


C ation of the ſaid ſum and ſuns of ſixty-cight pounds as aforeſaid ' 


« to be paid to the ſaid Crete, his heirs or aſſigns, at Crew Hall 
tc as aforeſaid, or at the place where the ſaid hall now ſtandeth, 
&« ſeal and duly execute one or more leaſe or leaſes under the ſame 
« rents and covenants with theſe preſents, and therein to add ſuch 
« life or lives of ſuch perſon or perſons as ſhall then, and at ſuch 
« time, be nominated to be added by the faid Moore, his executors 
«& or aſfizns, within the term or ſpace of twelve months next after 
«© the death of any ſuch life as aforeſaid, according to the true intent 
« and meaning of theſe preſents.” | | 


The covenants are penned in the ſame words in both leaſes, and 


therefore there can be no difference in this conſtruction of them. 


The fines are different by reaſon of the different values of the 
eſtates. There is one circumſtance in which the leaſes differ, 
but it will not influence the determination of the caſe; that is this: 
The leaſe in 1681 was mace at a time wen Hr. Crew was ſeiſed 
in fee, but the leaſe in 1582 was made at a time ſubſequent 
to a voluntary ſettlement made by the leſſor, by which he made 
himſelf tenant for life, witn remainder to his daughter for life, 
with remainder to her firit and every other fon in tail, &c. whoſe 
firit ſon the defendant is. But that does not differ the equity of 


the plaintiff on that leaſe, becauſe as the plaintiff claims for valuable. 


conſideration, and the ſ<ttlement is voluntary, the leſſee will be 
_ conſidered as a purchaſor of the leaſe, and will prevail againſt the 
voluntary ſettlement ; and the covenants will bind the land if the 
plaintiff be entitled to the equity he inſiſts on. N 8 


The facts which have happened under the two leaſes are, that 


none of the lives dropped during the life of the leſſor; but after his 


death lives dropped, and there have been two renewals of each 
leaſe : one of them by the defendant's father and mother, and the 
other of them by his mother after the death of her huſband; and in 
all four of theſe renewed lives tne fame covenants for renewals 
in hecverba have been inſerted as are in the original leaſe, It has 
happened fince, that in one of the leaſes all the old cui que vies 
in the original lcaſe are dead; and in one of the leaſes the renewal 
that is aſked is on the death of a new life, and not on.the death of 
any of the old lives in the original leaſe. On the other of the leaſes 
it has happened, that the death on which the renewal is now prayed 
is the death of the laſt celui gre vie in the original leaſe, and 
therefore as to that it is admitted, that the plaintiff is entitled to 
have a renewal of that leaſe ; and the only queſtion between the 
parties is, what are to be the terms of that renewal, viz. Whether 
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8 the plaintiff is intitled to have this leaſe renewed with 2 like 


* covenant of renewal as was in the original leaſe ? 


The firſt material conſideration is the true conſtruction of theſe 
two covenants : and the queſtion upon them will be, Whether 
the obligation on the part of the leſſee to pay or tender the fine, 
and the obligation on the leflor to renew the leaſe, was to ariſe 
barely on the death of any of the lives which were the ceſtui gue 
vies © And J am of opinion, that by the true conſtruction of 
thoſe covenants the plaintiff is intitled to have a new leaſe with the 
ſame covenants of renewal ; and that this was deſigned to be a con- 
tinual perpetual leaſe. This depends on the conſtruction of the 
words of the covenant, and on what appears to have been the inten- 
tion of the parties. The covenant on the part of the leſſee is, 

“ that he, his executors, &c. ſhall, at the death of any of the 
<« lives aforzmentioned, which ſhail firſt happen, pay unto the 
<& leſſor, his heirs and affigns, ſixty- eight pounds as a fine, to add 
& one life to the other two remaining lives.” It has been inſiſted 
on for the defendant, that this ſirſt branch of this covenant is con- 
fined to the firſt life which ſhould drop of the lives in the original 
leaſe ; and ſo it is: but however that does not influence the con- 
ſtruction of the whole covenant, becauſe it was admitted on the 
part of the defendant, that notwithſtanding theſe words are ſo con- 
ned to the dropping of the firſt life of the three cęſtui gue vies in 
the original leaſe, the plaintiff would be entitled to have a renewal, 

But then what can be the meaning of theſe words, © and ſo to 
<« continue the renewing this leaſe or leaſes, paying as aforcfaid to 
te the ſaid leſſor, his heirs or aſſigns, the ſum cf fixty-eight pounds 

| « for every life'fo added or renewed as afore ſaid from time to time, 

„ &.“ It was inſiſted on for the defendant, that this means only 

the continuing or renewing the leaſe by adding a new life on the 

death of any one of the lives in the original leaſe, and not to add a 

new life on the former new added lives ; and that tnat will ſatisfy 

the words of the covenant. But however by any narrow con- 

ſtruction it might be ſaid to ſatisfy the words, yet I think it would 

not ſatisty the true conſtruction of the covenants. The words 

« fo to continue: the renewing this leaſe or leaſes”? does not mean 

only «© to add new lives on the death of any of the cęſtui gue vies, 

but the continuing the eſtate and filling or keeping up the number 

of lives, for that is what in common expreſſion is meant by conti- 

nuing a leaſe. Put there is ſomething more toſhew this to be the 
conſtruction ; for it is not only to continue the renewing this 

e leaſe,” but © this leaſe or leaſes ;” and the word “ or” muſt 
receive the fame conſtruction as the word *and;” for un- 
doubtedly that mult be admitted on the part of the defendant, that 

« the renewing this lcaſe or leaſesꝰ mutt mean the renewing ſome 
new-grantcd leaſe. Suppoſe one of the lives in the original leaſe 

dies, no new life can be added by granting a ſeparate leaſe, but the 

Icaſe muſt be renewedfor the two lives remaining and a new added 
life; or ſuppoſe another life dies, Muſt not that be renewed ! 
Undoubtedly it muit ; and therefore the words “ leaſe or * 
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muſt be admitted to comprehend ſome new leak: And if fo, Foznivazrs. 


Where will you ſtop ? If it is ſo comprehended, ſome new leaſe 
to be made by virtue of theſe covenants, why will it not compre- 
hend the laſt leaſe which ſhall be granted on the death of the laſt 
ceſtui que vie in the original leaſe f And if it will comprehend it, 


then this is a covenant not only to renew the preſent leaſe, but all 
others which ſhall be made purſuant to theſe covenants, if this he 


the true conſtruction of the covenants on the part of the leſſee. 


And the next conſideration is, the true conſtruction of the cove- 
nants on the part of the leſſor. And he covenants, that “ he, 
his heirs, executors, and aſſigns, ſhall and will, for the conſider- 
« ation of the ſaid ſum of ſixty- eight pounds as aforeſaid to be 
ce paid to the leſſor, his heirs or aſſigns, at Crew Hall aforeſaid, 


« or at the place where the ſaid hall now ſtands, ſeal and duly 


« execute one or more leaſe or leaſes under the ſame rents and 


ct covenants with theſe preſents, and therein to add ſuch life or 


e lives of ſuch perſon or perſons as ſhall then, and at ſuch time, be 
% nominated to be added by the leſſee, his executors or aſſigns, 


« within the ſpace of twelve months next after the death of any. 


ce ſuch life as aforeſaid.” Here is a covenant from the leſſor to 
grant © a new leaſe under the ſame rent and covenants with theſe 
c preſents,” which undoubtedly take in the covenant for renewal, 


It has, however, been inſiſted on for the defendant, that “ any 


« ſuch life as aforeſaid” means the lives in the original leaſe. But 
there are no words to continue it to them, and ] think it means any 
of the lives before deſcribed : for it is not faid, that the leſſor 
ſhall add ſuch life to the two remaining lives, as it is in the 
covenant on the part of the leſſee ; but it is general, that he ſhould 


grant an eftats*< for the life of ſuch perſon as ſhall be nominated 


* to be added, within a year after the death of, any ſuch life as 
« aforeſaid.” W hat is “ any ſuch life as aforeſaid ?”' it is large 
and comprehenſive enough to take in as well the added as the 
original life, for both of them are mentioned before. 


There are two circumſtances in the covenants which favour 
this conſtruction for the plaintiff : One of them is, that the leſſor 
covenants to renew the leaſe on payment of the fine, &c. at Crew 
Hall, or at the place where Crew Hall now ſtands. Perhaps much 
weight is not to be Jaid on this; but yet I do not think, that the 
| drawer of theleaſe would imagine that Crew Hall would be demo- 
liſhed in the compaſs of three-lives : I dare fay this family had not 
that opinion of it, | 


The other circumſtance is of more weight, that in the way the 
defendant contends for the renewal of this leaſe, there never was an 
inſtance in this kingdom, or in any other, of any tenant's con- 
tracting for ſuch a leaſe, the terms of it being the moſt diſadvanta- 


*geous that can be on the part of the tenant. It is natural that a 
man ſhould contract for a perpetual renewal ; but they ſay, he did 


not do that, but only for two leaſes for three lives ; but for ſuch a 


leaſe only no man would contract in this way, that on the death of 


884 any 
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Funnivatt any one life he ſhould be bound to pay his fine, and ten if Kees | 
aſe 


REW. 


life dropped he ſhould have no renewal, but it ſhould remain on the 
old lives, for if one of the old lives dropped he ſhould have a 
renewal. In this way the tenant muſt pay two fines for the 
renewal of his leafe, and yet the whole leaſe determine on the 
death of the lalt life originally granted. That is very natural, if a 
man intended to have a perpetual renewal ; but it is not at all 
natural if he contracted only for two lives leaſes; but the natural 
way to have contracted for two leaſes for three lives would 
be to have the fecond leaſe ariſe on the determination of the 
firſt. i | 

The next thing which deſerves to be conſidered is, what has 
been objected on the part of the defendant, that no breach could 
be aſſigned at law in an action of covenant azainſt the heirs at 
law or exccutors of the Feffor. But I am cf opinion, that if this be 
the true conſtruction of the covenant, that at law a breach might 
be affigned upon it, and that on the words * fo to cantinue the 
«< renewing this leaſe or leaſes, paying as aforeſaid ſixty-2ight 


< pounds for every life ſo added;“ for if this means to contract 


the renewing every further or future life, then the not paying or 
tendering the money would be a-breach of the covenants on the part 
of the tenant ; and if an action was brought by the. leſſee, a breach 
muſt be aſſigned by not granting a leaſe under the ſame covenants 
« on the death of any ſuch life, which I think means, any life 
« abovementioned;“ and agrees the two covenants mult be com- 


| E menſurate or co-extenſive with each other. 


But if a breach might be aſſigned at law by either of the parties, 
the queſtion will be, Whether this is a proper caſe for relief in 
equity ? And I think it very proper on two reaſons: the one from 


the nature of the covenants ; the other fron the condition of the 


perſons ſeeking the benefit of theſe covenants. Firſt, From the 
nature cf the covenants. ' It is to make an eſtate in land, and 
conſcquently is one of the moſt proper caſes that can be for equity 
to interpoſe in by way of ſpecific performance, becauſe this Court 
can give the eſtate itſejf ; but at law nothing can be recovered but 
damages; and therefore the relief here is higher and more adequate 
than at law. Secondly, In reſpect to the condition of the perſons 


for theſe reaſons : If an action was brought at law, it could only be 


againft the executor or adminiſtrator of the original leſſor, or againſt 
his heir at law, if he has affets ; the defendant is his heir at law; 
but perhaps he has no aſſets, becauſe the whole eſtate was ſettled; 
and if this were the cafe, then the repreſentatives ought to recover 
againſt the heir at law out of real aifets deſcended, when in equity 
this is a covenant which binds the land and goes along with it; 
and therefore this Court gives relief againſt the proper perſon who 
is in poſleſſion of this eſtate attended with this lien upon it; 
whereas at law ſatis faction would be recovered againſt him who in 
mere equity and juſtice is not the perſon who ought to make it. 
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It was inſifted for the defendant, that theſe covenants of perpe- FuaxIvars 


tual renewals are not to be favoured, becauſe they take the eſtate 


from the owner of the inheritance. This may be in part true, 


but, however, contracts for valuable conſideration muſt be per- 
formed. The original leſſor might have granted the whole fee, or 
have charged it in ſuch manner as he pleaſed : and the only queſtion 
is, Whether he has done it? If he has, it ought to be ſupported ? 


There are ſeveral inſtances wherein this Court has decreed per- 
petual renewals are not to be. But it is objected, that the = 


given by the tenant are not adequate, and that that is ſuch an 


ingredient in the caſe as will induce the Court not to decree a 
ſpecific performance. But on the evidence nothing exceſſive 
or very difadv::itageous to either party has appeared; but it is a 
much more favourable caſe than ſome of tnoſe in which moſt ſuch 
renewals have been decreed. In the caſe of Hyde v. Skinner, 


2. Heſim. 196. though the Court did not decree a perpetual 
renewal, yet they decreed a new leaſe, and that notwithſtanding the 


original leaſe had been once renewed ; and yet neither in the caſe 
of Bridges v. Hitchcock, in the Houſe of Lords, 1715, was there 
any fine to be paid upon the renewal, as there is in the preſent 
caſe, and that a very large one of fixty-eight pounds for every 
renewal of one of the leaſes, and for tne other, wherein the leſior 
has taken care that his ſucceſſors in the eſtate ſhall have a con- 
ſideration paid onevery renewal ; which makes it a much more 
favourable caſe than where it is to be without any fine. 


Another objection was, that the plaintiff aſked a renewal of this 
leaſe with the like covenants of renewal as in the other leaſe z and 
that cannot be; ar. that it muſt have been in proſpect of the parties 


that the ſucceſſors in the eſtate muſt not be in a condition of giving 


ſuch an eſtate, or of laying their heirs under an obligation to do a 
thing which, from the nature of their eſtate, they could not. 
But in anſwer to this it was rightly ſaid at Bar, that when ſuch 
renewals are made they ariſe out of the original covenant given by 
the firſt leſſor, who had power to bind the land, and theſe covenants 
run along with it. And I do not imagine that the covenants are 
agreeable to the nature of this eſtate : and the Court will not decree 
him to enter into any covenant farther than his eſtate goes. It 


would be unreaſonable, that the defendant, who is but tenant for 
life, ſhould covenant that he and his heirs will from time to time 


renew this leaſe, but he ſhall covenant that he and all claiming 
under him ſhall renew eit; and the original leaſe ſhall be depoſited 
with the Maſter, ſo that it may appear on what foundation it is ſub- 
ſiting. Another fact in this caſe is, that there have been two 
renewals of theſe leaſes; one by the father and mother of the 
preſent defendant, and the otner by his mother; and thoſe have 
been each of them with covenants in the ſame words as theſe in the 
original leaſe, though the leſſors whorenewed were but tenants for 
life. That was an inaccuracy ; but notwithſtanding that, and 


taough the defendant js not bound by it, yet it ſhews what was the 


ſenſe 


ag ainſi 
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Fexxrvatt ſenſe of the family; for though theſe renewals. were only on the 


2 8 1 
Cuniw. 


dropping of the lives in the original leaſe, yet the giving fuch a 
covenant for renewal thews their apprehenſion to be that it was a 
covenant for a perpetual renewal, - 


The authorities which have been cited are but few, and do not 
come up to the preſent caſes. One was the caſe of Doctors Com- 
mons v. the Dean and Chapter of St. Paul's: A leaſe was made on 
February 2, 1567, for ninety- nine years, before the diſabling ſtatute 
of Eltzabeth, in which was a covenant, “ that if the leſſees 
« or their ſucceſſors ſhould, at any time during the ninety- nine 
c years, ſurrender the ſaid leafe, that on requeſt the Dean and 
10 Ster che leflors, or their ſucceſſors, ſnould grant another new 
cc leaſe of the premiſes for the fine of twenty pounds for a number 
ce of ſo many years, and with all and fingular ſuch covenants and 
t conditions contained in the original leaſe.“ After this the 
ſtatute 13. Elz. c. 18. enacts, that “ all leaſes by bodies corporate 
« for a longer term than twenty-one years, or three lives, ſhall be 
« void.“ A bill was brought in chancery /or a term of forty 
years againſt the Dean and Chapter to have a renewal of this leaſe 
on the ſame terms and covenants as are in the original leaſe. But 
the Houſe of Lords decreed the leaſe to he made by the Dean and 
Chapter for a term of forty years, agreeable to the power they have 
in 14. Elzz. c. 11. Cities and Market-towns,” but without any 
covenant for renewing again. That was on a particular reaſon, 


that by ſome of the reſtraining ſtatutes theſe bodies corporate are 


reſtrained from giving bonds or covenants in conſideration to the 
{tatutes that reſtrain leaſes, becauſe that was one way of evading 
theſe ſtatutes z and therefore the latter reſtraining ſtatutes have 
made theſe bonds and covenants void: there*.:re the Houſe of 


| Lords would not decree new covenants, which would have been 


void, and contrary to the ſtatutes. £3 > 
As to the cafe of Hyde v. Skinner (a), cites for the defendant, that 


cannot be made uſe of as an authority in this caſe, nor indeed can 


jt hardly be made uſe of as an authority in any. There the leaſe 
was for five years, with a covenant to renew, without any fine to 
be paid on the renewel of the fame rents and covenants, and for 


ſuch term as the leſſee ſhould deſtire; the adminiſtrators of the leſſee 


demanded a leate for fifty rears on the general words of the cove- 
ant; and Lord MACCLESFIELD was of opinion, that there 
mould be a renewal, but not for fo long a term, and therefore 
decreed 2 lxaſe tor twenty one years. Un the generality of the 
words of the covenant there was no ground to refuſe the plaintiff 
the term of years which he aſked, and there is nothing which 
appears to reduce it to any other term but the original leaſe, 
and that was for hve years, for which term alſo it had been once 
renewed ; and therefore this is rather a compromiſe than à decree. 


(2) 2. Peer Wms. 16 —See alſo and Tritton v. Foote, 2. Bro. C. C. 
Rufſeil v, Darvin, 2. Brown's C. C. 636. | 
#35- Kr. Cook v. Beotll, Cowp. 319. 


The 
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Lords June 24, 1715, comes nearer to the preſent caſe than any 
that has been cited. In that caſe the covenant was, that if the 
lefſee, his executors, adminiſtrators, or aſſigns, ſhould, at any 
time thereafter, be minded to renew and take a further leaſe of 
the premiſes, that on application made before the laſt ſix months 
of the term the leſſor, his heirs or aſſigns, ſhould grant ſuch further 
leaſe as ſhould be defired by the lee. his executors or admini- 
ſtrators, without any fine, and under the ſame rents and covenants, 


&c.; a bill was brought for the renewal; and the queſtion was, 


Whether it ſhould be a renewal with an inſertion of a covenant to 
renew? or, Whether the words, „under the ſame rents and 
« covenants,” ſhould not be confined to the ordinary covenants of 


payment of the rent, repairs, or the like? And the Exchequer 


directed a new leaſe to be made with the ſame covenant for a 
renewal which was in the former leaſe ; and that decree was 
afirmed in the Houſe of Lords. That caſe was liable to more 
objeRions than the preſent, becauſe there was nothing but a cove- 
nant on the part of the leſſor, and none on the part of the leſlee 
and therefore it would be reafonably faid. that & the ſame rents and 
« covenants” mean the common covenants attendant on leaſes, 


and not to take in the covenant for a renewal. In the preſent caſe 


there are mutual covenants 3 the leſſee covenants to pay his fine, 
and the time and place for payment of it are aſcertained : but 


in the caſe of Bridges v. Hitchcock no fine was to be paid on 
the renewal. But it was argued for the defendant, that in that 


caſe there ſhould have been great improvements, and that it was 
conſidered as a building-leafſe 3 and no doubt but that had great 
force in the caſe: but yet that reaſoning does not extend ſo far 
as the decree went; if they had built on that only, they might 
have granted another term for twenty-one years, and that would 
| have been thought a very reaſonable ſatisfaction for the improve- 
ments : conſequently the argument drawn from the improvements 
could not be that on which the decree was founded, which was by 
a perpetual renewal ; and therefore it muſt reſt onthe conſtruction 
of the words of the covenant. EE 


Agreeably to this authority, and the conſtruction of the 
covenants, I MUST DECREE a renewal of theſe leaſes under the ſame 
rents and covenants that are in the original leaſes ; but theſe 
covenants muſt be reduced to ſuch as the defendant, from the 
nature of his eſtate, can enter into. | —_ 


Gibblett again Read. 
In Chancery, Eafter Term, 17. Geo. 2. 
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The cafe of Bridges v. Hitchcock, decreed in the Houſe of Fvanrvart 


Carw. 


Caſe 153. 


SHES BILL was brought by all the children of the late James A ſhare in a 


Read, printer of the St. Fames's Evening Poſt, againſt his 
widow and executrix. The plaintiffs claimed under the will and 


cuſtom of London. 


— 


newſpaper ſhall 


be confidered as 


the perſonalpro- 
perty of the pro- 


prictor, and the profits of printing the ſame ſubſequent to his death be diſtributed accordingly. 
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And the fingle queſtion was, Whether or no niueteen (ares 
out of twenty cf the profits of printing that paper ſubſequent to tae 
teſtator s death were part of the ſaid teſtator's perſonal eſtate, and 
as ſuch to be accounted for by the defendant? . 


HARD Wicke, Lord Chancellor. It is a very clear caſe; and 


though it may de difficult to define the various natures of property, 


yet it may, notwithſtanding, be tranſmiſſadle to repreſentatives. 
And I am of opinion that this is fo; and if the bill had been by 
e-editors, there would have been no diſpute. James Read, the 
father, appears to have purchaſed his ſeveral ſhares in this paper 
from ſeveral ſharers or partners. It is proved, that ſhares in the 
printing of new!{papers are valuable, and that the repreſentatives of 
ſome of theſe {t;arers have taken them as part of the perfonal eſtate 
of the partner, and that the teſtator Read purchaſed of ſuch 
repreſentatives. All things of rhis fort ought to be taken according 


to the known nature of the dealing, and the method of the parties 


conſidering theſe matters and carrying them on. Lintet had a one 
twentieth thare of this paper; and the defendant continues it for 
fix months after her huſbane's death, and accounts with Lintot. 


There are many Caſes where no part of the profit of a teſtator 
bas been employed or made uſe of in carrying on the buſineſs, 
and yet the executor has been accountable far the profits of the 
bulineſs as the teſtator's perſonal eſtate, The caſe put of phyſical 
ſecrets or noſtrums, where every thing was carried on by the 
materials purchaſed after the teſtator's death, and yet the nofirum 
is part of the perional eſtate of the teſtator. This has been reſem- 
bled *to the caſe of a ſhoemaker: and in that caſe, Suppoſe the 
dealing has been extenſive, and carried on in partnerſhip, and with 
the father's ſtock, the ſon, who is executor, would be accountable. 
Suppoſe the houſe were a houſe of great trade, he muſt account 
for the value of what is called the good- will of it. Could not the 
dt fendant have fold thefe ſhares? Did not /7aiter's repreſentatives 
ſci] them? Could not the huſband have given them by will? and 
if he had, Would {te not have been accountable? As to the 

rgument, that others might have printed it as well as James Read 
Gr the diterdanis; fo in the caſe of Tipping, if anybody had 


thought of Eis noſtrum, as he had no patent, any diſcoverer might 


mm 


nave (13 it. But what is ſtrong here is, its havipg been in part- 
GertEip ; and being fo, there is 2 fort of ſectet in the buſineſs, and 
2 certain expence in procuring intelligence. And it would be 2 
dec cit aud à fraud on the parties if this Court did not conſider things 
on the fame foot as purchaſers of a thing of this fort did. I am 
clearly therctote of opinion, that Ars. Read muſt be accountable 


- for the profits of this paper. And the only queſtion ie, How! 


For I go on this foot, that it was à valuable thing at the teſtator's 
death; ihe might have fot it, and ought to have fold it; and then 
all the lolies to which it is laid thoſe matters are liable would have 
deen prevented; aud the beſt method teens to me, for the Maſter 
to ſet a value on thoſe ſharcs at the teſtatoz's death, and the 
de fendants 


5 4 587 in 
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defendants to account with the plaintiffs for the principal, with 


intereſt for the ſame at five per cent. from the teſtator's death. 


Jones againſt Legg [a). 
| In Chancery, February 1, 1743. 
RR LEGG deviſed a houſe to his daughter Marthana 


Leog for her natural life; and after her deceaſe he willed, 
that the ſame ſhould go to and be enjoyed by the children of her 
body lawfully to be begotten, if ſhe ſhould have any, and their 
heirs z and in default thereof he limits the ſame over to his ſon 
William Lego, and his heirs and aſſigns for ever. The teſtator 


| left ſix children, John, Robert, William, Marthana, Elizabeth the 


plaintiff, and Anne —IVilliam Legg deviſed his reverſion expectant 
upon the death of Marthana to his brother John and his heirs, 


upom truſt to. ſell and divide the money ariſing therefrom between 


himſelf and Elizabeth. William died in the life-time of Marthana. 
Marthana is ſince dead without iſſue. The plaintiff Elizabeth 
claims under Villiam's will. Robert, the grandſon and heir at 
law of the teſtator and Marthana, inſiſts, that the deviſe to the 
children of. Murthana and their heirs was a fee, and that the 
remainder to William was not deviſable by him, he having only a 
contingent intereſt, and not deviſable in the life-time of Mar- 
thana, 


Harpwicke, Lord Chancellor. The queſtion is, Whether 
the remainder to William is to be conſidered as ved or void, or 
as a contingent remainder ? And in order to make Milliam's deviſe 


good, it muſt be a veſted remainder, And I think, MAarthana 


took no eſtate-tail; it is given her expreſsly for life; and there- 
fore no greater eſtate ſhall ariſe by implication : for though a deviſe 
« to A. and his children,“ or * to A. and after his death to his 
« children,” will give A. an. eſtate-tail if he has no children, 


zccording to Wild's Coſe, 6. Co. yet in this caſe there are words of 
_ contingency, © if he have any children,“ which differs the caſe 


from Jild's Caſe. And there does not appear to have been any 
intention which would be fulfilled by over-ruling the eſtate for 


life. | 


Tux SECOND QUESTION is, What eſtate the children of 
Marthara would have taken, whether an eſtate tail or in fee ? 
And to determine that queſtion, the ſubſequent words, * in 
« default thereof,” muſt be taxen into conſideration. If no 
remainder had been limited over, it would certainly have been a 
contingent remainder in fee to the children of Z7:rthana ; and 
ſo it would have been if William was a ſtranger; but William 
muſt have been uncle of the children if there had deen any living 


(a) The following cafes in this volume were kindly communicated to the Editor 
by Cxaxtes BuTLER, EG Cf Lincoln 3 Jun, 


and 
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tail, and for want of ſuch ifſue remainder over, where 


- 
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and therefore, leaving William or any ob his heirs, the children 


could not die without heirs ; which turns the conſtruction of the 


word © heirs” into „ heirs of their bodies.” The doubt ariſes 
upon an equivalent ſenſe of the words, “ in default thereof,” if 
they ſhall relate to the children or the heirs of children. If they 
are to be conſidered as rclative to the children, I admit it would 
come to the caſe of Loddington v. Kime, 1. Salk, 7. 
deviſes, &c. which is not a fee mounted upon a fee, but a fee with 
a double aſpect, and to ariſe to the one or the other as the contin- 
gency ſhall happen; and both the remainders are contingent ; 
but that caſe is ancmalous, and to ſet over a rule of law that one 
fee cannot be mounted upon another; and ſuch a conſtruction 


ought never to be made without an abſolute neceſſity, as there was 
in that caſe; but in the preſent cafe I am not bound to make ſuch 


a conſtruction. It is inſiſted for the plaintiff, that the words * in 
« default thereof“ relate to the next antecedent word “ heirs.” 


And it is inſiſt ed for the defendant, that they are to be applied to 


the more remote correlate children. But I think both the contin- 
gencies are too narrow, and that the words take in both the con- 
ſtructions in the preſent caſe; and that brings it to the common 
caſe, in all marriage - ſettlements of limitations to the father for life, 
to his firſt and every other ſon in tail, remainder to 1 in 

a e words 
« for want of ſuch iſſue“ will take in all the contingencies that can 


ariſe upon the precedent limitations, viz. the want of ſons or 


daughters ard the iſſue of ſons or daughters; and what weighs 
more with me is, that it is a rule, firſt, that where it can be con- 
ſtrued a contingent remainder, it ſhall never be conſtrued an exe- 
cutory deviſe : and the reafon is, becauſe it would put the inhe- 
ritance into abeyance, which the law diſlikes (a). Secondly, 
I hat a remainder ſhall never be conſtrued a contingent one, if it 
can be conſtrued a veſted one: and the reaſon is, becauſe a con- 
tingent remainder may be deſtroyed by the fine or feoffment of the 
tenant for life; and to conſtrue this a contingent remainder would 
be putting the whole eſtate into the power of 7arthana ; and for 


what? Why to put an heir at law cut of the power of an anceſtor, 


and to defeat the expreſs deviſe. And therefore I think the chil- 
dren of Marthana would have taken only an eſtate - tail, and that 
the remainder was veſted in //7/!zam, and was well deviſed. 


(a) Quære the reafon of this rule, for 
the inheritance is not in abeyance upon 
an executory deviſe, and is in abeyance 


upon a contingent remainder. Caſcs 


cized, Cro. Jac. 415. Webb v. Herring, 
3. Bulſt. 152. I. Roll. Abr. $30. 2. Leo. 
191. 3. Lev. 70. Parker v. Thacker. 
Mortis v. Wcotton, at the Cockpit, 17 30. 
Cocdright v. Pullen, Wyld v. Lewis, 
26th April 2738, «© I give to my wiſe; 


« and if ſhe has no ſon nor daughter be- 
4 gotten by me, and for want of ſuch 
tc iſſue, the eſtate ſhall return to Jun 
«& ld and his heirs 3” © ſon and 
&© daughter were held fo be words of 
limitation, and the wife tenant in tail, 
Skinner, 140. 3. Lev. 427. Wynne v. 
Jekyl, Peer. Wms. 1. Salk. 224. Lod- 
dington v. Kime.— Nor E to the original 
maruſcript. 


LIoyd 


b 


aſſets are bound. 
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| Lloyd againſt Thurſby. | Caſe 1 55. 


| FATHER AND so join in a mortgage of the father's eſtate. In what ca: 


The father receives the money, and the fon conveys in conſi- real andperfunai 
aſſets ſhall be 


liable to mort 
gagee. 


deration of ten ſhillings. There was no covenant in the mortgage 
for payment of the money. | 


The bill was brought to make both the real and perſonal aſſets 


of the father and ſon liable to the mortgage-money, the eſtate 


mortgaged being ſubject to prior incumbrances. 


Hax DWICEE, Lord Chancellor. It has been determined, that 
the perſonal aſſets are liable, though there be no covenant in the 
deed for payment of the mortgage - money, becauſe there is a debt 
contracted by the borrowing. But this demand goes a ſtep further, 


ſeeking to charge the real aſſets of the father in the hands of the ſon 


which are not liable in the hands of the heir, even by a bond or 
covenant of his anceſtor, unleſs the heir be ſpecially named, 


And as to the ſon, his aſſets are no way liable, for he conveyed 


only in conſideration of ten ſhillings, had no part of the money, 
and conſequently no debtor ; and neither his real nor perſonal 


Gwyn againſt Hook. Caſe 1 56. 
In Chancery, 17 July 1744. | 


THE TESTATOR Griffith Daws having two brothers, Francis 8. C. 1 wit 
and Thomas, by will deviſed his eſtate to his grand-daughter zo. | 
and heir at law Elizabeth Lady Bulkeley in the following words : 
« I give and bequeath all my lands and tenements to my grand- 
& child, the Lady Pulkelcy, during her natural life; and after her 
« deceaſe, to- the right heirs male of me the ſaid GriFith Daws for 
& ever;” and died. | 


Lady Bulkeley, upon her marriage with the defendant Hooł, 
ſettled the premiſes upon herſelf and her huſband for their lives, 


and the life of the ſurvivor ; and after the deceaſe of the ſurvivor, 


to the uſe of the defendant, his heirs and aſſigns, for ever. 


Lady Bulkeley died; and upon her death the plaintiffs, who were 
the grandchildren of Francis the teſtator's next brother, brought 
their bill againſt the defendant to be let into poſſeſſion of theſe 
eſtates under the will of Griffth Daws, to whom they were alſo, 
by Lady Bulkeley dying without iſſue, become heirs at law. 


The point of law having already come in queſtion upon a 
demurrer on this very will, in the cafe of Daws v. Ferrers (a) 
(Lady Bulkeley having formeriy been married to - Ferrers), 


TAE L2RD CHANCELLOR, upon the hearing of the cauſe, made 


(a) 2, Will. 1. 


a caſe 
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a caſe for the opinion of the Judges of the Court of King's Bench, 
Whether the plaintiffs were intitled to the eftates in queſtion by 
virtue of the will of Gr:ifith Daus? ES 


The Judges now certified their opinion in the following words : 

« Upox hearing Counſel on both ſides (a), and conſideration of 
<« this caſe, WE ARE OF OPINION, that the plaintiffs are not 
« intitled to the eſtate in queſtion by virtue of the will of the (aid 
„ Grifeth Daws dated the fourteenth of November 1693 ; for we 
« conceive, that Francis, the brother of the teſtator, under whom 


Cafe 157. 


The caſe upon 
the will of M,. 


cc the plaintiffs claim, could not take by the deſcription of right 


« heir male of the teſtator.“ 


_ HarDwicke, Lord Chancellor, now declared Welt ſatisfied 
with the opinion, and diſmiſſed the biil {a}. 


{a} See the arguments of the Counſel 
in this caſe 1. Wur. 30. 

(6) It was faid by the Counſel, and 
agreed to by Tun Loxp Crancrtron, 
that this differed from Brown v. Barkham, 


Precedents in Chan. 442. 461. 2. Vern, 
729. the limitation being there to the 
& heirs male of the body; and this was 
ſaid to be rhe fame as Sterling v. Ettrick, 
Precedents in Chan. 54. 


Parſons againſt Parſons. 
JJPON THE MARRIAGE of the late Mr. Alderman Parſms 
with the plaintiff his wife, then Sarah Crewley, articles were 


Aldermen Fur - entered into, dated the fourteenth of April 1715, between 
Jons touch-ng = Mr. Parſons of the . firſt part, Sir Rabert Nightingale and Mr. 
ug why _ Crowley of the ſecond part, and the plaintiff of the third part; 
freeman cf Le- whereby (reciting the intended marriage between the plaintiff and 
tia. © Mr. Parſens, and that Mr. Parſons by his bond bearing even date 
therewith ſtood bound to Mr. Crowley and Sir Robert Nightingale 

in the penal ſum of twenty thouſand pounds, ſubject to a condition 
for the payment of eleven thouſand pounds within fix months after 
the intended marriage, and of eleven thouſand pounds which Mr. 
Parſons would have with Ars. Crowley as her marriage-portion) 
it was covenanted, that the faid bond, and the faid eleven thouſand 
pounds thereby ſecured, and the growing intereſt thereof, ſhould be 
for the uſe and benefit of Mr. Parſons and his children by Ar. 
Crowley, in the manner hereinafter mentioned, viz. that if Mr. 
Parſons ſhould pay the eleven thouſand pounds according to the 
condition of the faid bond, then it ſhould be lawful for the truſtees 
(by and with the conſent of the faid Mr. Parfons and Mrs. 
Crowley, and the ſurvivor of them) to lay out the ſaid eleven thou- 
ſand pounds (according to the condition of the ſaid bond), or any 
part thereof, in the purchaſe of lands. or place it out at intereſt in 
the funds, or other public or private ſecurities, upon truſt, that 
« Mr. Parſons ſhould have and take the rents, intereſt, and profits 
« thereof for his life; and after his deceaſe, that all the principal 
c money, or the lands or other fecurities purchaſed therewith, 
e ſhould be paid and conveyed to the uſe and for the portions of all 
rs A Iv « the 
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c the daughter or daughters, younger ſon and ſons, at ſuch time Pansons 


and times, and in ſuch ſhares and proportions, and ſubje& to ſuch 


« proviſoes and conditions, and in ſuch manner and form, as the 


« faid Mr. Parſons and 41-5. Crowley ſhould, at any time during 
« their joint lives, or of the ſurvivor of them, by any writing under 
« his or their hands and ſeals, to be ſubſcribed in the preſence of 
« three or more credible witneſſes, direct, limit, and appoint ; and 
« in default of ſuch direction, then equally among all the daughters 


„ and younger ſons if more than one, but ii only one then to that 


« one; and in default of child or children, then to Mr. Parſons, 
<« his heirs and executors, with a power to truſtees either to con- 
« tinue the ſaid eleven thoutand pounds upon Ar. Parſons's bond, 


te or to call it in and lay it out upon the purchaſe of lands or other 


« ſecurities.” Then comes A pRov1s0, © that if Ar. Parſons 
« ſhould in his life-time give unto fuch daughter or daughters, or 
« younger fon or ſons, any portion or portions, or ſhould leave 
« ſuch child or children any ſum or ſums of money, lands or tene- 
* ments, goods or chattels, at the time of his deceaſe, then the ſaid 
« portion or portions, or money ſo given by him or left, and the 


« value of the lands, tenements, goods, and chattels, ſo to be to him 


te to them or any of them left as aforeſaid, ſhould be taken and 


 « accounted as part of the portion or portions thereby to them 


« provided, unleſs he ſhould declare the contrary thereof by any 
« writing, or by his laſt will and teſtament.” The marriage 
took effect, but the eleven thouſand pounds was never paid, but 
continued on Ar. Parſons's bond; and he by will in 1725, having 
one ſon and one daughter only ( Sarah), directed his wife * to pay 
« his daughter Sarah the ſum of eleven thouſand pounds, at ſuch 
cc time and in ſuch manner as he by his marriage-ſettlement was 
ee obliged to pay the ſame ;” and made his ſon John reſiduary 
legatee, and his wife ſole executrix. In 1740 Mr. Parſons, 
having then two daughters, Sarab and Anne, by codicil, reciting his 
will, and that he had ſince the making of it another daughter born, 
thereby directs his wiſe to pay, for the uſe of both his daughters, 
Sarab and Anne, the ſaid eleven thouſand pounds, in ſuch manner 


as by his marriage- ſettlement he was abliged to pay the fame; 


and thereby gave to his ſaid two daughters nine thouſand pounds, 
to be equally divided between them, to be paid at their reſpective 
ages of twenty-one or days of marriage, which ſhould firſt happen, 
in caſe his ſaid daughters ſhould marry with the conſent of his wife, 
and to be firſt had in writing under her hand; but in caſe either of 
his daughters ſhould marry without her conſent, that the ſhare of 


the nine thouſand pounds fo belonging to either of his ſaid daughters 
fo marrying ſhould merge and fink into his perfonal eſtate for the uſe 


and benefit of his fon John Parſons ; and in caſe both his ſaid 
daughters ſhould marry without ſuch conſent, that then the whole 
nine thouſand pounds ſhould merge and ſink into his perſonal eſtate 
for his ſon's benefit. Mr. Parſons, being a freeman of London, 
died ſoon after, leaving his ſon Jahn and two daughters. Sarab, 
the eldeſt, married the defendant Dunne without her mother's 

Vor. IX. CD H h conſent : 
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Pastors conſent : whereupon Mrs. Parſons, by deed, made an appointment 
gu of the eleven thouſand pounds under the articles, and appointed 
PARSONS five hundred pounds thereof to her daughter Sarah, and the 
remaining ten thouſand five hundred pounds to her daughter 

a | 
And now Mrs. Parſons, the widow, brought her bill for an 
account of and touching the diſtribution of her huſband's eſtate ; 
and amongſt ſeveral other points ariſing upon the articles, will, and 
codicil, the following, which were the only material ones, were 
determined. 5 | 


 Harpwicke, Lord Charce!/pr., The firſt point relates to 
Mrs. Dunne's portion given by the codicil. And this ſeems very 
clear, the ' portions being given only in cafe the daughters 
marry with their mother's conſent ; and if they marry without 
conſent, the portions are directed to fink into the reſidue for his ſon's 
benefit; which direction for ſinking into the reſidue was, in the 
caſe of Hervey v. Alon (a), held by THE Two CHIEF Jus riczs, 
Mx. Jus ric Comvy ws, and MYSELF, to be equal to, and the ſame 
a8 a deviſe to a particular perſon. As to the eleven thouſand pounds, 
there is no doubt of Mrs. Parſons's power of appointing it; but [ 
think, the whole intereſt thereof muſt be allowed for the maintenance 
of the two daughters equally unto the time when the plaintiff made 
the appointment. 1 | | E 


- 


THE NEXT QUESTION is, How the diſtribution ſhall be made 
under the cuſtom of Lenden? The plaintiff, Mrs. Parſons, being 
barred by her marriage-articles from any claim under the cuſtom 
of London, the diviſion muſt be in moieties z one to the children, 
the other to the freeman's part, as it has been often determined; 
and this fo long ſince as in Hall v. Lumley in 1641 (b), Hancock 
v. Hancick (c), Clare v. Albmeſiy and Rawlinſon (4), But the 

w | queſtion of the greateſt conſequence is, Whether, in caſe any of 

the daughters thall elect to take by the cuſtom, ſuch daughter {hall 
be obliged to bring into hotchpot what ſhe ſhall take of the eleven 
thouſand pounds? For though the general rule be, that whatever is 
received by tne child of a freeman in his life-time by way of ad- 
vancement mult be brought into hotchpot, yet there may be an 
exception; and it is not every ſum a child takes from his father 
that ſhall be brought into hotchpot. The proviſion of the eleven 
thouſand pounds ariſes from the articles, where the truſt is declared, 
that it ſhould be lawful for the truſtees to lay out the eleven thou- 
ſand pounds, ſubject to ſuch proviſoes and conditions as the ſurvivor 
of Mr. Parſms and his wife ſhould appoint, with a power to the 
truſtees either to call in or continue the bond, Now nothing is 

more certain, than that what is to be divided or diſtributed mult be 
taken as things. ſtand at the freeman's death: not but that the 
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eſtate may be increaſed or diminiſhed ; but the rights are then to be 
fixed; and this proviſion of eleven thouſand pounds under the 
articles was merely contingent at Mr. Parſong's death. It might 
have been appointed at any time during the plaintiff's life, or by 
her will, and till ſhe had executed her power was a mere contin- 


gency 3 fo that if there was no more in the cafe it would be exactly 
that of Newland v. Shepherd (a), heard firſt by Loxd MaccLes- 


FIELD, and then by Loxp KinG, where the queſtion was, 
Whether the daughter was fully advanced ? turning only upon a 
proviſion of one thouſand pounds ſhe was intitled to being liable to 
a contingency at her father's death. T.oxD MMccLEsFIELD was 
of opinion .it was no advancement, but that ſhe ſhould receive het 
full third of her father's eſtate without any bringing into hotchpor, 
there being no 3 into hotchpot where there was but one 
chill, and no colluſion between the child and widow ; which 
was afirmed by LoRD KING. The preſent caſe, indeed, was 
endeavoured to be diſtinguiſhed from that, as there the queſtion 
was between one child only and the widow ; but ſtill the ſubſtan- 
tial point was, Whether a contingent proviſion, the contingency 
not happening in the father's life-time, was an advancement ? the 
point being the ſame between an only child and the widow and many 
children and her. And in order to make this the better underſtood, 
I will ſtate that caſe of Newland v. . (b) A freeman of 
London had married his only child to Mr. Newland, and by her 


marriage-articles contracted to give her a portion of ſeven thouſand 


pounds, payable by inſtallments of one thouſand pounds a time; 
the laſt of which was to be paid at the end of ten years, if his 
daughter, or any child of her's, was living at that time ; Shepherd 
died before the expiration of the ten years, but the daughter lived 
to the end of them ; and the queſtion between her and the widow 
was, Whether ſhe was fully advanced? for if ſhe was, ſhe could 
claim no orphanage part. And the Court referred it to the Maſter 
to enquire what Was the value of the eſtate. It was reported to be 
cighteen thoufand pounds, which brought it to a very nice queſtion ; 
for if the whole ſeven thouſand pounds was conſidered as an 
advancement to the daughter, then the was fully advanced, having 
received her full third: and LRD MACCLESFIELD was of opi- 
nion that ſhe was not fully advanced, but ſhould be let into one 
clear third of the reſidue, as there can be no hotchpot between a 
child and the widow, that being only between the children them- 
ſelves; and in ſuch caſe the child comes in for an intire third of 
what is left: the ground of which opinion was, that this ſum of 
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one thouſand pounds, which was to be paid at the end of ten years, if 


the daughter or any child of her's ſhould be then living, depending 
upon a contingency, was not an adyancement at the death of the 
father. And upon this point the cauſe was reheard by Lord 
KING, who was of the ſame opinion, and affirmed the decree. 
But another diſtinction was taken between that caſe and our's, that 


(a) 2. Peer, Vims. 194 (6) Eq. Caſes Abr. 252. 
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Paxsoxs here the eleven thoufand pounds was a debt due in the father's Te 


which was not fo ot the one thouſand pounds in that of New/and v. 
Shepherd. That it was not due is certain, but that will not alter 


the children's right, which {til} remained contingent. There was 


another caſe determined on the point by LoRD RING, which is 
ſtronger than the preſent, that of Feaſt v. Feaſt, 5th April 
1726 (a), where Sir Felix Feaft, a freeman of London, upon his 
marriage, agreed to leave his wife, if the furvived him having one or 
more children, two thouſand pounds, his eldeſt fon two thouſand 
pounds, and one thouſand pounds a- piece to his younger children; 
and if his eldeſt ſon died before twenty-one, the two thouſand 


pounds to be paid to the next ſon; and in caſe any of the ydunger 


children died before that age, the one thouſand pounds to be equally 
divided amongit the other younger children. The proviſioꝝ made 
for the wife was by the articles agreed to be in bar of her dower 
and claim by the cuſtom of Landon, but nothing is ſaid as to the 
children. Sir Felix Feajt died inteſtate, leaving a widow and an 


, eldeſt fon, a daughter married and advanced, and two or three 


younger children. The eldeſt fon inſiſted, he was intitled to his 
two thouſand pounds in nature of a debt out of his father's perfonal 
eftate, and alſo under the cuſtom to an equal ſhare with his brothers, 
without briaging _— into hotchpot : and decreed by Loxp 
Kixs, that the two thouſand pounds which _ Feaft claimed by 


the marriage- articles, the two thouſand pounds claimed by the eldeſt 


ſen, and the one thouſand pounds claimed by the younger children, 
were a debt on the perſonal eſtate, and ſhould be paid with intereſt 
from the father's death, and the furplus to be divided in moieties, 
one whereof to go, according to the cuſtom, amongſt all the chil- 
dren, and the other according to the ſtatute of Diſtributions, with- 
out any direction for bringing into hotchpot. This was the 
Load KixG's opinion, who had been recorder of London; and I 
look upon it as an expreſs authority in point, that this contingent 
proviſion in the preſent caſe ought not to be brœight into hotchpot. 
There were indeed two cates objected to by the defendant's 
Counſel : that of Edwards v. Freeman (b), and Townſhend v. 
Townjbend, heard by LORD Tatpor, 3d Tay 1746 (c): the 
firſt of which being upon the ſtatute of Diſtribution is not ſtrictly 


dd idem; for though it be ſometimes ſaid, that the ſtatute was 


formed upon the plan of the cuſtom of London, yet it was not to be 
taken ſo throughout, the euſtom and ſtatute differing materia}ly in 
many points, and particularly in that now in queſtion, the ſtatute 
requiring any eſtate which the children have by ſettlement from the 
inteſtate to be brought into hotchpot. And upon this it was that 
THE MASTER OF THE ROLLS” opinion turned; he holding, that 
the word © Hate includes both real and perſonal ; that it was 
net material whether the advancement was in the father's 
life or not, it being an eſtate by ſettlement, which muſt be brought 
into hotchpot. "Though this be not in the report of the caſe by 


(a) Eq. Caf. Abr. 250. 253. (c) 
(5) 2. Peer. Wms. 435. 3 : 
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Mr. Peere Williams, yet it appears by my notes to have been the 
principal ground of his opinion. Thus it ſtands upon the ſtature, 


but the cuſtom of London relates _ to advancements in the 


father's life-time. That of Zawn; end v. Townſhend was indeed 
upon the cuſtom, but upon a very different reaſon, and not at all 
applicable here: A freeman of Londem had covenanted, that if his 
wife died before him, leaving children by him, that after his death 
his executors ſhould pay four thouſand pounds amongſt her children 
as his wife ſhould direct; the wife died in his life-time, leaving 
one child only; the huſband married again, and had other children: 


and held by LorD TaLBor, that if this child would claim any 
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farther ſhare by the cuſtom, the four thouſand pounds muſt be 


brought into hotchpot; for the wife being dead, and but one child 


of the marriage, there was no contingency at the father's deat! 
CEycy 


but the four thouſand pounds veſted immediately in that child by 
the death of the mother, and in the father's life-time ; fo that 
neither of the caſes ſhake the authority of Newland v. Shepherd 


and Feaſt v. Feat. There are reaſons in the preſent which would 


determine my judgment in this point, In Zdwards v. Freeman (a), 


it was agreed by all the Court, that the contingency on which the 


proviſion depends mult be ſo limited as to ariſe within a reaſona- 


ble time to warrant the bringing it into hotchpot ; whereas in this 


caſe it might have waited during the whole lite of the mother, who 
could appoint it by deed in her life-time, or by her will. How 
then could it he an advancement in the father's lite, or at his death, 
as are the words cf the articles, none of the children being then 


intitled to any certain part? It may be ſaid, that after the mother's 


death, or when ſhe had mad? the appointment, the children ſhould 
refund what they had received out of the orphanage part. But 


vrhat confuſion would this make in the children's ſhare, who could 


pever know for certain the guantum thereof without making the 
diſtribution of the eſtate ta wait until the mother had made the 
appointment. There is another ftronger reaſon, which is, that 


Att. Parſms may make the appointment ſubject to ſuch proviſoes 


and conditions as ſhe ſhall think fit; which, though this Court would 
conſtrue to be ſuch as are reaſonable, yet if upon 3 of one 


of her daughters Mrs. Parſons had appointed a particular ſum, with 
conditions, that if ſuch daughter left no iſſue it ſhould: go to the 


other children, it muſt have waited, and could not be known whe- 
ther to be brought into hotchpot till it was known whether ſhe did 
or did not leave iſſue. Beſides all this; there is another conſideration 


that has great weight with me, which is, that I do not look upon 


the ſum of eleven thouſand pounds as part of Ar. Parſens's perſonal 
eſtate at the time of his death, but as Mrs. Parſons's marriage- 


portion lent to her huſband ; and if ſo, this will go to the reſt of all 


the arguments that have been urged for bringing it into hotchpot. 
The eee upon judging upon marriage- articles, conſiders the 
intent of che parties more than the words: The portion was eleven 


(2) 2. Peer, Wms. 435. 1. Eq. Abr. 249. | 
| H h 3 thouſand 
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thouſand pounds; Mr. Parſons, in conſideration thereo\ gave bond 
to pay to the truſtees, to whom a power is reſerved of continuing 
the money upon that bond if they thought proper, the main intent- 
being to ſecure this ſum for the younger children's portions. Had 
the truſtees not left this money in Ar. Parſens's hands, he could 
not have made uſe of it in his trade; and therefore this method was 


taken of lending it to Mr. Parſons, ſtill referving a power to them 


to call it in when they thought fit: and what makes me nat to 
conſider it as part of Mr. Parſons's eſtate is, that had the truſtees 
called it in, and placed it out at intereſt, and paid Mr. Parſons the 
intereſt during his life, it would never have been called part of his 

rſonal eſtate, and conſequently not liable to be brought into 

tchpat. Upon the whole of the matter, I am not at all doubtful 
in this point, eiſe I ſhould have ſent it to be certified by the recorder; 


but being clear, I will not put the parties to the expence and delay 


with which that method would be attended. 


THE NEXT QUESTION ariſes upon the proviſo in the articles, 
that if Mr. Parſens ſhould give or leave ſuch younger children any 
portion or ſum, that ſuch portion ar ſum ſo given or left ſhould be 


accounted part of the portion thereby provided, Whether the 


orphanage ſhare of ſuch daughter as ſhall elect to take by the cuſtom 
is to go in ſatisfaction of the eleven thouſand pounds or any part 
thereof? And I think it ſhall not: The word © leave may, 
indeed, include a proviſion to come by act of law, but in the preſent 
caſe it is confined to leaving hy a voluntary act; and the ſubſequent 
words, unleſs he fnould declare the contrary by any writing, plainly 
ſhew the parties meant ſuch a leaving as the father might direct to 


go in part of ſatisfaction. The antecedent right which the children 


have to their orphanage ſhare under the cuſtom againſt any di ſpoſi- 
tion of the father diſtinguiſhes this caſe from that of Flandy v. 
Widmere (a), where the huſband left to deſcend or be diſtributed 
what he might have d:ſpoſed of otherwiſe, which was therefore 
conſtrued a tatisf=£tion. But there is ſtil] a material reaſon againſt 
this being a ſatis faction, which is, that the children's orphanage 
ſharc is liable to other contingencies than their ſhare of the eleven 
thouſand pounds: the orphanage ſhare of ſuch as die under twenty- 
one goes over to the {ſurvivors ; but in the preſent cafe, Mr. 
Parjens may limit eleven thouſand pounds upon quite different 


contingencics. And in the caſe of Savile v. Savile (b) it was held, 
that an eſtate which goes in ſatisfaction of another ought, from the 


nature of the thing, to have the ſame qualities with that which it is 
intended to come in the place of; and it ſignifies nothing to ſay, 
that the contingencies have not happenec, for it is enough that 


they might have happened. 


(s) 2. Vern. 709. () 1, chen. Rep. 79. 
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Ex parte Wincheſter. LA 8 Caſe 158, 


OHN GRANT, previous to the marriage between the peti- In what «caſe 2 
tioner and his daughter, by bond, dated the ſecond of July 17 39, huſband ſhall be 
became bound to the petitioner by the penal ſum of two thouſand s wed toprove 
paunds, condition2d as follows: „ That if the marriage take effect, re = 
« and if the heirs, executors, or adminiſtrators, of Fohn Grant de ee e 
« ſhould, at the expiration of twelve months after the death of the m mon of bank - 
« ſurvivor of tne ſd Jahn Grant and Barbara his wife, pay or ruptcy againit 
« cauſe to be paid unto the petitioner, his executors, adminiſtrators, her father. 
« or aſſigns, the ſum of one thouſand pounds; AND ALso, if the 
« ſaid Jahn Grant, his heirs, &c. ſhould, until the one thouſand 
« pounds became due and be paid, well and truly pay unto the- 
« petitioner, his executors, adminittcators, or aſſigns, intereſt for 
« the ſame after the rate of four per cent. by equal half-yearly pay- 
« ments on Chritmas-Day and i1:djummer-Day in every year, the 
« firſt payment to be made at the Chri/tmas-Day then next enſuing, 
« that then, &c.“ By articles bearing even date with the bond 
this money was to be lud out at iatereit; and the intereſt to be 
paid to the huſband for lite, then to the wife, and then the principal 
to be divided amongſt his children as therein mentioned. John 
Grant the father paid all the intereſt up to Chri/tmas-Day laſt, but 
none of the payments were made preciſely upon the day they became 
due, but ſome days after. Before Hidſummer, no interelt being 
due on the bond, the father became a bankrupt. . 25 


And no the petitioner IVinchefter prayed to be admitted a cre- 
ditor under the commiſſion for the one thouſand pounds fo 
tecured. TE 


IT was ARGUED for the affirnees, that no action could be 
brought upon this bo. id at the tune of the bankruptcy, and there- 
fore it was no debt; and that the intereſt accrueddue on Miaſummer, 
ſince the bankruptcy, could not intitle the petitioner to be let in. 

And to ſhew that no action could be brought upon this bond it was 
argued, that though an action lay at common law upon non-payment 
of the money at the day in the condition, even though it was paid 
at a day after, yet that now by 4. & 5. Anne, c. 16. 1. 12. money 
paid des the fo might be pleaded in bar as well as at the day, 
provided it was paid before the action brought: fo that this caſe 
is within the act; and confequently as no action could be brought, 


no debt was due. 


HarDwicke, Lord Chancellor. Tt is to be wiſhed ſome rule 
was ſettled by act of parliament for theſe kind of caſes as well as for 
thoſe that fall within the 7. Geo. 2. ; for as the law now ſtands, 

they turn upon nice legal diſtinctions no way relative to the real 
merits of the cauſe. I ſhall take this caſe and the foregoing one of 
Eroome together, and muſt give different judgments on them. 

| Upon ſuch diſtinctions variety of cauſes of this fort have come 
before the Court ; ſome wherein there has been a covenant with 
e : __ truſtees 
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EE _ the huſband to pay money immediately to be placed 
Wirenzerzs. YG at intereſt upon future and contingent truſts ; others where 
a future and contingent payment is _ made, and a judgment 
given in a penal fam to ſecure jt. In the firſt of theſe caſes, if the 
huſband becomes a bankrupt after the time the money is by the 
covenant payable to the truſtees, and before it is due on the future 
truſts, the truſtees are to be admitted as creditars ; and the Court 
will do equity upon the covenant. So in the ſecond inſtance, of a 
judgment at law, they are admitted creditors (though there be a 
contingent defeaſance} ; becauſe in both theſe cafes the covenant 
might in the one be ſued at law as broken, and execution on the 
judgment be taken out immediately on the other. But where the 
- ſecurity is by bond, the queſtion has always turned upon this, 
Whether the bond was forfeited at law? for if fo, the aſſignees 
can only be relieved upon the equitable terms againſt the penalty, 
Now in this of Finchefter's it is admitted, there was a breach before 
the bankruptcy by non-payment of the intereſt at the days in the 
condition ; and the queſtion is, If this be ſuch a breach as will 
ſupport an action? which depends on the ſtatute for Amendment 
of the Law. Before the act, it was clearly a breach of the condi- 
tion, notwithſtanding the ſubſ-quent 946 2094 © ; but a new plea 
is given by that ſtatute, viz.- payment before the action brought, 
The bonds deſcribed by the act are bonds payable at a certain day 
and place; this is a bond payable, as to the intereſt at ſeveral days, 
and as to the principal ſum at a day future and uncertain. It is not 
therefore within the words of the act, nor is it within the intent; 
for it is unreaſonable to allow ſuch aplea to theſe bonds, where the 
penalty to be recovered is a ſecurity ; for though nothing is due, 
yet it is fit the obligee ſhould be at liberty to get e on the 
penalty for his ſecurity ; and if he does, courts at law will exerciſe 
- an equitable juriſdiction by not ſuffering execution to be taken out 
without juſt cauſe ; and this they did before the ſtatute ; they will 
ſtay execution on payment of what is due; and the judgment to 
ſtand as a ſecurity. If therefore this be not within the ſtatute, the 
penalty might have been recovered at law before the bankruptcy ; 
and if fo, this Court will relieve the aſſignees only upon equity being 
done according to the condition. 2” 1 x 


As to the petition Eæx parte Greome (a), I think the caſe not 
within the ſtatutes of bankruptcy, nor can the petitioner be admitted 
à⁊ creditor, for no action could have been brought, nor was any 
gebt due before the bankruptcy. Then the queſtion is, Whether 
de petitioner can be let in, the contingency happening during the 
bankruptcy, and before the ſecond dividend ? In the caſe cited of 
Cazalet, the contingency had not happened, and the petitioner was 
refuſed ; but it was there ſaid, by LORD KINO, that if the contin- 
gency happened before the ſecond dividend made, the creditor ſhould 
2 admitted. Now that was an chiter ſaying of his own upon a 
point not in judgment before him. It was doubted by Loan 


(a) 1. Atk. 115. | | 
pe TALBOT ; 
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TALBOT ; and upon conſideration I Au or ortxiox, the 


Certificates, 5. Geo. 1. it being a general rule, that the creditor's 


473 


Ex parte 
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privilege to come in under the commiſſion, and the bankrupt's - 


privilege to be diſcharged of the debt by certificate, are co-exten- 
five; and it is extremely juft they ſhould be ſo. Now by the 
5. Gee. 1. the bankrupt cannot be diſcharged by certificate from 
this debt, becauſe the act ſays, & debts due and owing at the time 
of the bankruptcy ;** and other clauſes of the ſtatute ſhew its 
general intent and proviſion to relate to debts owing then only, as 
that relating to mutual creditors only, &c. And within that Kb 
this could not be ſet off againſt a preſent debt due to the bankrupt ; 
and indeed the penning of all the clauſes ſhews the ſtatute extends 


only to debts due before the bankruptcy. Now this was not fo, 


and conſequently not diſcharged by the certificate, And the 
7. Geo. 1. has a particular clauſe, where future debts are let in for 
diſcharge of bankrupts in thoſe particular caſes. The caſe of 


Tully v. Sparks 1s a clear ee in point againſt the petition. 


And the general rule is as I have already mentioned, which I rely 


upon ; if that rule was not to prevail, it would be a great hardſhip 
both on the bankrupt and the other creditors, for ſuch a creditor as 
this would have a double remedy ; he might come in as creditor 
for part, and might bring an action too after the certificate for the 


reſidue: and the certificate could not be pleaded againſt him as a 
diſcharge, as it might againſt creditors whoſe debts became due 
before the commiſſion. Therefore this petition muſt be diſmiſſed. 


aut in that of Finche/ter, J order the petitioner to be admitted a 
creditor for principal and intereſt on the dividend he ſhall receive, 
to be laid out according to the articles, 


| Bailey againſt Wilſon. 
At the Seals before Hilary Term, in Chancery, 1744, 18. Geo. 2. 


Caſe 159. 


ON A PETITION for a commiſſion of review upon ſentence of Evidence, in 


the court of delegates here, confirming a will made in Ireland, 
which was conteſted for divers reaſons, an objection was made for 
reading the evidence of Ar. Magill in favour of the will, as to which 


the caſe ſtood thus: 


what caſes al- 
lowed to be 
read in char cer / 
in favour of a 
Will. 


8 


The teſtator had given ſeveral ſpecific legacies of a watch, plate, 8. C. 5- Bro. 


Kc. to different perſons, and appointed the defendant Jilſon exe- 
cutor. It appeared in proof in the cauſe, that 3 immediately 
after the teſtator's death, ſent for Magill and ſeveral others to whom 
theſe ſpecific legacies were given; that Magill, in Miſſon's pre- 
ſence, took the things ſo bequeathed and gave them to the Jegatees 


without 17ſor's hindering it, though Wiſſen did fay there was time 


enough to do it, and that it was too early; but Magill declared, 
that the teſtator had deviſed it, and that he ſhould fee them diſtri- 


P. C. 388. 
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Baitry The objection to MagiPs evidence was, that by this act he had 
«gf made himſelf executor de ſon tort, and was therefore intereſted in 


W150 tze event of the cauſe; becauſe if this was not a good will, the perſons 

— to whom adminiſtration ſhould be granted would have an action 
22ainft him as a treſpaſſer, and in trover would recover damages 
againſt him. 2 0 


To which ir WAS ANSWERED for the defendant, that Magill 
was intereſted on both tides, for he was liable to have an action 
brought againſt him by Jon the executor ; and though a man 
ſhould be finally intereſted in the event of a cauſe, if he be not 

 principal'y intereſted, his being conſequently fo will not go to his 
competency, thouzh it may to his credit, Thus, if an eftate be 

left to A. for life, and after to the pariſhioners of B. the pariſhioners 
thall be competent witneſſes, becauſe every man who ſo gives 
evidence may die before this remainder comes into poſſeſſion, 
So the heir at law may give evidence for his anceſtor, becauſe his 
anceſtor may difpoſe of his eſtate otherwiſe than to him; and cited 
Eeſft India C:ombany v. Goſlin, in the king's bench, about two or three 
years ago; where, at the trial, the ſailors who had forſaken the ſhip, 
as well as the captain, were refuſed, upon a preſumption that if they 
had not done their duty they were 1 but upon motion 
for a new trial it was granted, becauſe they not being principally 

but only conſequently and without certainty intereſted in the cauſe, 
were not incompetent witneſſes, but their eredit muſt be left to the 
jury. There was alſo cited The King v. Bray, before this 
Chancellor when Chief Juſtice, which was upon an information 

relating to the borough of Tentager, where it was held, that the 
mayor of the corporation was no incompetent witneſs to give evi- 
dence of a cuſtom as to what he did when he was mayor. 


Ma. ATTORNEY-GENERAL replied, FIRST, That the executor 
of this wilFjeould not maintain an action for theſe goods againſt 
AMagill. SECONDLY, Suppoſing he could, yet he couſd not recover 
ſuch damages againſt him as the adminiſtrator would in caſe this 
will was made void. As to the firſt, Where there is a lawful 
exccutor, he only has a right to bring trover againſt an executor 
de fen tert, but it is under conſideration of the Jury how far the 
action is maintainable, and what damages ſhall be given; and 
therèfore in cafe of debts paid by an executor de ſen tort, he cannot 
pl-2d that he has paid the debts, but ſhall give it in evidence, and 
i2all be recoupled in damages in an aſſiſe brought againſt him by 
the diileiſce. 5. Cz. 30. Carth. 104. Skin. 274. And this, 
not becauſe the payment was originally a good- one, but that 
juſtice may be finally done to both parties ; and at the ſame time 
he is punith© for meddling with waat did not belong to him; he 
may not be udliged to pay twice the ſame ſum: but in the preſent | 
. eaſe no ſuch action can lie, for a man cannot bring an action for 
an act done by his conſent ; the legacies were paid with the execu- 
tor's privity ; and his not hindering it muſt be taken for a conſent. 
Suppoſe the lawſul executor had brought an action againſt the 
| ; legatces 
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legatees {for he has right, if the property remains in him tobringan Betty 
action for. the goods wherever they are), could there have been 
a verdict for the executor ? No, certainly; the legacies are giveny ION 
and ought to be paid ; and though the executor's aſſent be neceſſary, 
yet it is not from that aſlent the legatee derives his right, but from 
the will: the affent of the executor only completes the right; and 
therefore the leaſt thing will ſerve to prove it, where the executor 
cannot be injured by it (and even where he can, if it be ſhewn it is 
ſufficient) ; and here is no want of aſſets. Now if he cannot 
recover againſt the legatees, neither can he againſt the executor 
de fon tort, for he can recover againſt him only upon the foundation 
of the property remaining in him, which is the foundation of the 
action againſt the legatee. But, ſecondly, Suppoſe the action did lie, 
there is no ground for putting the two intereſts upon a level; there 
being ſuch a difference of what one and the other ſhould recover, in 
the one caſe the whole would be recovered, in the other but an in- 
conſiderable trifle ; and it is this difference of iutereſt that will 
prevent him from being impartial. Now what would the lawful 
executor recover againſt the executor de for tort 7 It was ſaid, that 
the Court cannot conſider what a jury would do, but only what the 
law gives. But what are damages? Are they not what a jury 
muſt enquire into, and contain the prejudice whica the plaintiff on 
demand hath ſuffered ? In an action of trover, nothing is recovered 
but damages; and the Court muſt direct the jury that what they 
think the plaintiff has ſuffered, is the queſtion : and what damages 
has he ſuffered here? None. It is to prevent circuity (which a 
court of law always does where there is not a neceſſity, as where 
the action is not brought for a ſpecial thing) that he ſhall recover 
next to nothing. Suppoſe the rightful executor ſhould bring a bill 
here againſt the executor de ſon tort, Would the Court oblige him 
to pay over again what he had once paid? No. An executor 
de fon tort ſhall be allowed all payments which the rightful executor 
ought to have made (Chan. Ca. 33. 126.), and ſo juſtice is done 
on both ſides. How then can be be ſaid a diſintereſted witneſs, 
ſince the reaſon for rejecting evidence is the bias of mind ariſing 
from the intereſt che witneſs has in the event? In the caſe of 
The Eaſft- India Company v. Goflin, the failors were admitted from a 
neceſlity of the thing; and beſides the duty of the captain and the 
men were different ; it was their duty to obey him; and while 


they did fo, their bonds to him could not be forfeited. So where 8 
a goldſmith's ſervant is admitted to {wear to an account, it is for the 
ſake of neceſſity. : | 


HARDWICEKE, Lord Chancellor. The queſtion is, Whether 
the objection to Mr. Magill's evidence goes to his own compe- 
tency or only to his credit? And I am of opinion it goes only to 
his credit, and not his competency. In order to determine the 
queſtion, I ſhall conſider this fact in two lights : FIRST, How 

tte point ſtands, ſuppoſing Mr. Magill to have acted as executor of 
| his own wrong: SECONDLY, As acting with the privity of the 
executor named in the will. As to the firſt : Before probate 
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and the poſſibility of an action 
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N of the will, he delivers part of the teſtator's goods to perſuns named 


legatees in the will. It is faid, that if the will be not valid, he is 
liable to make ſatisfaction to the adminiftrator for the converſion of 
theſe goods. To which it is anſwered, he is liable either way ; 
inſt him by the executor being 
weighed againſt the other, ſets off the matter at large. There are 


many caſes where if a witneſs is liable to account either way, he 


mall be examined; which anſwers the objection in reſpect of his 
competence: and this objection of a man's being liable to an action 
differs from his immediately being intereſted. There has been 
ſome change in the doctrine on theſe points, there being caſes in the 
old Books where a man's being liable to an action went to his 
competency : but there is a great difference to be made between 
having an immediate intereſt and a poſſibility : as in the caſe ef 
tenant in tail, with remainder over, in an action brought againſt 
the tenant in tail the remainder-man cannot be a witneſs, though an 
heir at law might, as having nothing veſted in him ; but the 
remainder-man has a veſted intereſt, which the law conſiders 
2s part of the ſame fee ; and therefore the ſupporting the tenant ia 
tail's intereſt is the ſupporting his own. Now theſe veſted inte- 
reſts are very different from a poſſibility of action; for ſuppoſe an 
action of a aſs brought for a nuſance, and the queſtion is, Whether 
the defendant worked upon the plaintiff's ſoil ? the action may be 
brought againſt the principal alone, or the workmen may be joined 
as defendants with him; but if they are not joined, they may be 


brought as witneſſes ; and ye: they are liable to have an action of 


treſpaſs brought againſt them; and their confeſſion may be evidencg 
againſt themſclves; but the Court ſays, that may go to their credit, 

not to their competency ; and the reaſon of allowing them is, that 
truth may the better come out. There was a caſe mentioned of 
The King v. Bray, before me when Chief Juſtice of the King's 
Bench, which was upon an information relating to the borough of 


Tentageu upon the nomination of eliſors who are to return the jury. 


At the trial, the mayor was called to prove the cuſtom ; and 
objected, that he was the mayor that agted, and was now. brought 
to eſtabliſh his own act, in which, if he had done wrong, he was 
liable to be puniſhed ; and BARON THOMPSON, who tried the 
cauſe, allowed the objection : but upon a motion for a new trial, 
the court of king's bench was of opinion, that the objection went 
only to his credit, not to his competency. A new trial was granted, 
Ia the argument of that caſe ſeveral others were put, particularly 
T+e King v. Clark, where, upon an information for a nuſance in 
the river of Thames, a pe:ſon who had received a particular injury 
and damage by it was produced as an evidence, and objected to, 
becauſe he might bring his action on the caſe and recover damages, 
and fo would ſwear under a bias; but the Court held, this went 
only to his credit, not to his competency, th. 


This being the general rule as to points of this nature, let us 
7 , . . oY - 
now cor.{ider the anſwer, that Hagill is liable to an action either 


way. It is admitted, this would be ſufficient it the damages to be 


recovert! 
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recovered againſt him were equal; which is not the caſe here, for 
the lawful executor can recover no damages without deducting 
what has been righttully paid according to the will. I never 
knew, in any caſe where this anſwer was given, the Court enter 
into the conſideration what might be the quantum of the damage. 
There is always a difference in the damages. Perhaps no action 
may be brought, or the witneſſes may be favoured by the party he 
ſupports ; ſtill if there be an equality, by an aCtion on each fide, 
the Court will not enter into the conſideration of the damages: and 


it would be going too far now to enter into it in order to determine. 


whether this objection goes to a man's competency who is in the 
nature of an executor of his own wrong (as to the abatement in 
damages nothing is ſaid of it in Read's Caſe, 5. Co. 33. b.) : he is 
liable to an action by the creditors, and to an action of trover by the 
executor as a wrongdoer. Indeed, in Garth. 104. it is mentioned 
by Lord Hol r, that in trover brought by a rightful executor 
after probate againſt a man acting as executor of his wrong, he 
cannot plead payment of his debts, but ſhall give it in evidence, 


that the plaintiff may not recover the whole againſt him. This 


amounts to no more but that he may give it in evidence in mitiga- 
tion of damages; and he can plead nothing but not guilty, and 
cannot ſet himſelf up as executor, becauſe he will be anſwered, 
that the plaintiff is executor, and has a probate. But nothing is 
ſaid in that caſe touching this point by the other Judges; and the 
judgment was given againſt HoLT's opinion. It is laid down 
ſomewhat differently in The Office of Executors, which is a book of 
good authority: If an executor de fon tort pays debts, this pay- 
ment is good ; and if the payment be out of his own goods, he may 
retain ; yet that muſt be underſtood with this difference, that the 
payment ſhall ſtand as againſt creditors, but not againſt a rightful 
executor, for then any ſtranger might uſurp and take from him the 
liberty which the law gives him of preferring one creditor to 
another, nay of preferring himſelf to other creditors in equal degree 
with himſelf ; and therefore upon an action brought by a rightful 
executor againſt an executor de ſen tort, if the value of the eſtate 
appears clearly, and that the debts were good debts, the Court would 
direct the jury to deduct this in damages; but if there be a doubt 
about it, the rightful executor ſhould not in this action be put to 
account for the value of the aſſets: and it would be wrong to ſuffer 
a man who is a treſpaſſer to enter into it, but leave him to recover 
as he can. «There cannot, therefore, be any certain rule, and it 
cannot be ſaid what damages ſhall be recovered. Now what 
appears in the preſent caſe ? What was the quantum of the aflets ? 
W hat were the debts ? Whether the legatees ought to have their 
legacies ? How then can it be aſcertained that he is liable to more 
loſs one way than another ? It is therefore a good anſwer to ſay, 
there is an equality of action, which way ſoever this be determined. 
There is a great difference between an exception to a witneſs and a 
challenge to a juror. A juror mult ſtand indifferent before he is 
ſworn ; and therefore an objection to a juryman need not 5. ſo 
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= Barzzry ſtrong as that to a witneſs, for an exception to his credit goes ty 
his competency, both being blended together ; but it is otherwiſe 
in witneſſes, who though their credit be weak are ſtill admitted, 
that all the light pofn ble may be had. This was the fact in 
The Eaft- India Company v. Geſlin, the queſtion being, Whether 
ſailors who had given bonds to the matter and had deſerted the ſhip 
could be examined to prove the ſhip was not forſaken without caule ? 
and as they had no intereſt in that particular action, the Court 
thought the objection went to their credit, not to their competency, 
And of late courts have borne towards allowing ſuch objections 
only to the credit of witneſies. SEConDLyY, It Magill be conſi- 
dered as acting with the privity of Viſſon, this makes his evidence 
- receivable here without diſpute. Now Wilhon's account amounts 
to this: That after the teſtator's death he ſent for Magill; that there 
came ſeveral friends, and particularly the legatees, whom Magill 
propoſed delivering their legacies to, ſaying, the teftator had 
deſired him to ſee their's delivered; that upon Vilſen's ſaying 
| he thought it too carly to deliver out effects, Magill replied, 
« The teſtator deſired it;” and he did accordingly deliver them 
in Wilſon's preſence, who does not fay that he objected to it. Is 
not this ſufficient to make it Viqon's own act? for an exccutor 
may before probate difyoſe of the eftate; and if a diſpoſition in 
conſequence of the will be made by another with the privity of the 
EXECUtor, it is done by his conſent, and that perſon is no more than 
his agent. Will it therefore be an objection to a witneſs, that an 
executor has employed him as his agent? And yet in ſuch caſe the 
man is liable, if the will is ſet aſide; but it never was thought, that 
becauſe a witneſs to a will was employed in the management of 
the eftatc, and diſtributor of the effects, that ſhould take away his 
competency ; and the conſideration of actions to be brought againſt 
him hereafter is too remote. Taking the cafe in this light, which is 
the right one, the objection will not go to Magill's competency, 
for any man who has meddled even for a moment will be liable, as a 
treſpaſſer, to be ſucd by the adminiſtrator ; but this is too remote a 
conſideration. I AN THEREFORE OF OPINION, Ar. Magills 
evidence {hould be read, | | 


WII OR. 


Caſe 160. | 5  - Bland againſt Bland. 
| | 5 | February 20, 1745. | 
Acetat TYAME BLAND deviſed her eſtate to her fon Sir J. Bland, 


fer ever conveys his heirs, executors, adminiſtrators, and aſſigns, for ever, and 
OY e e did thereby earneſtly requeſt her faid ſon, that in caſe of failure of 
ed by ſubſequent iſſue of his ſaid body he would give the eſtate, or fo much thereof as 
words requeſt- he would ſtand ſeiſcd of at his death, by his will or otherwiſe, to the 
ing the deviſce, teſtator's daughter. After her death, Sir John Bland madehis will, 


in caſe of fai- 2 this eſtate to anothe 7 
8 and gave this eſtate to another perſon, contrary to the requeſt, 
„ of his ſa.d body,” to give the eftate to anotlier. 


One 
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On of the points-infifted upon in the cauſe was; that the deviſe 
in the will of Lady Bland was a deviſe in fee, and no way reſtrained 
by the ſubſequent requeſt to diſpoſe of it in ſuch and ſuch a man- 
ner. 8 ; 

 Harpwicke, Lord Chancellor. This cafe comes before 


the Court on two bills brought for ſeveral purpoſes. The end of 
the original bill is to have the direction of the Court touching 


the rents and profits of Sir J. Bland's eftate, and to have his will 
carried into execution. The croſs- bill is for raiſing two portions 
of two thouſand pounds and one thouſand pounds. This will is not 


eaſy to explain. The firſt queſtion ariſes on the manor of 
Waddington, in Lancaſhire, which were the real eſtates of. Lady 
Bland, and ſubject to her deviſe with a charge of portions. And 
the queſtion is, Whether he had an abſolute power to deviſe ? 


And at law there is no queſtion of this, for the eſtate is-to him and 


his heirs, and therefore veſted in him in fee. But the point con- 
tended for is, What eſtate he, had in equity? Whether in fee, in 
tail, or for life? and the doubt ariſes upon the earneſt requeſt to 
ſettle the eſtate, | So, | 


It is urged on the ſide of the defendant, that this requeſt is a 


direction to ſettle the eſtate as is therein mentioned, and is impera- 
tive, the ſame as if ſhe had deviſed in ſuch manner ; and therefore 
in equity he is no more than a truſtee to limit this eſtate to the uſes 
therein mentioned. And for that purpoſe it is inſiſted, that any 
deſire ina will is equal to a deviſe, becauſe a will is no more than a 
declaration of the teſtator what he will have done after his death; 


and if this be ſufficiently declared, it muſt take place; but a perſon 


in his will muſt velle not only petere et rogare. And whether ſuch 


expreſſions are declarations of the teſtator's abſolute will and plea- 


ſure, or only a requeſt to be granted or refuſed, depends upon the 
circumſtances of the caſe. There are many caſes where expreſſions 


of this kind are conſidered as directions. In Maſon v. Emery 


the words were, © I deſire him at his death to give; in Maſſey v. 
Sherman, © hoping, and not doubting, and being well ſatisfied, 


and putting a fruſt and confidence in her, that ſhe will diſpoſe.” 


There could be no queſtion but that this was a direction how 


to act; the words © truſt and confidence” ſhewed that —_— 


was left to her but the choice whether ſhe would give it among 
or to ſome only. os | 


The queſtion here therefore is, Whether the words of the teſtatrix 
are imperative? And it is plain they are not fo; there is no 
requeſt to ſettle the whole lands, or any particular part, but a power 


is left in him to diſpoſe of, fell, or give away, the whole eſtate in his 


life, and only ſo much as he ſhould ſtand ſeiſed of at his death ſhe 
requeſts he ſhould ſettle, That is as much as if ſhe had ſaid, 


EI leave it to you to diſpoſe of as you think fit, but I ſhould be 
« glad you would give as much as you can ſpare fo and fo.” | 


„ 
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Bar Sir Joha might have ſold 
N a ſon or daughter. | 


It is obje&ed, the circumſtances of the eſtate occaſioned theſe 
words; the eſtate was ſubject to her and her huÞand's debts, 
therefore he muſt have a power to ſel! ; and it is as much as if ſhe 
had faid, he ſhould ſettle fo much as remained unfold after all the 
debts paid: but no fuch conſtruction can be made, for what ſhe 
fays is, © at the time of his death.” And this has no connection 
with payment of debts and legacies. And this is very near the caſe 
of The Attorney General v. Hall, 1735; which was heard with the 
aſſiſtance of Sis JosEyPH JEKYLL and Lord Chief Baron 
REyNnoLDs : Thomas Hall by will gave all the reſt and reſidue of 
his perſonal eſtate tohis own 5 Francis and the heirs of his body; 

but in caſe his ſon ſhould depart this life leaving no heirs of his 
body living, then «I give ſo much as he ſhall be poſlefſed of at the 
& time of his death to Be corporation of Goldſmiths,” upon truſt for 
| ſeveral charitics, Bill was brought by THE ATTORNEY- 
GENERAL to have this eſtate applied in charities upon the con- 
tingencies which had happened. But it was held, that this contin- 
ency did not take place; and Sik JosEPH JEKYLL and THE 
Lonp CHIEF BAko founded their opinion on the words © fo 
& much thereof as he ſhall be poſſeſſed of at the time of his death; 
otherwiſe the contingency would not have been too remote, becauſe 
confined to the time of his death ; but here was a power or property 
left in him to diſpoſe ; and the teſtator had given nothing over but 
what he ſhould be poſſeſſed of at the time of his death. This 
ſhe wed he intended his fon ſhould have the clear property of it, 
and therefore the deviſe over was void. It is objected, that this is a 
power given to him to diſpoſe during his life; and though he 
| held this eſtate for life or in tail only, there might be ſuch a power 
given him for a particular purpoſe. But this would not anſwer the 
will, for ſhe has given him a fee- ſimple, and no power is given but 
what flows from his eſtate. She takes it for granted, from his 
having the fee, that he could fel] and diſpoſe of it as he pleaſed, and 
therefore ſhe requeſts ; and by the whole penning this requeſt is 
ſubje& to his direction. I do not lay it down, that in a will a 
requeſt may not amount to a legacy, but it ſhould be limited to 
ſome certain thing, or for ſome certain part of a thing, and not 
ft abſolutely to the pleaſure of the perſon to whom the requeſt 

js made. | 


4 


this, or ſettled it for the advancement of 


Caſe 161. Ellinor again Garton and Others. 


The court of FOHN ELLINOR, on his marriage, ſettled the lands in queſtion 
chancery will J on himſelt and his wife for their lives; remainder to the heirs of 
not orger adevi- their two bodies; remainder to the right heirs of Fohn Ellinor. 


ſee of land tor : ; f | * 
3 eke In this deed, Ellinor covenanted with the truſtees in the uſual man- 


$ion to the heir Der that he had a good title, and that the eſtate was free from in- 
monies laid cumbrances. There was no iſſue of the marriage; the wife died; 


| Jebn 


out by the teſta- | 
tor, on a nytipn that he was poſſeſſed of an eſtate in fee. 


Yn Ellinor deviſed the premiſes to one of the defendarits, and Ertinon 
ied. His heir at law, the plaintiff, deriving his title under the _<ea# 
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marriage · ſettlement, entered. Then it appeared, that Fob 1 rn 


Elliner's father made a will, and deviſed the premiſes to his ſon 
John in tail remainder ; fo that upon his death without iſſue the 
remainder took effect in A. B. a defendant, who brougtit his eject- 
ment, and obtained a verdict at York aſſizes. | : | 
The bill was filed, Finsr, To diſpute the verdict at law; 
SECONDLY, To demand a ſatisfaction out of the perſonal aſſets 
of John Elliner, on the foundation of the covenant in the ' 
ſettlement that Ellinor had a good title, &. TRR DIT, That a 
ſatisfaction might alſo be made by the defendant, who claimed under 
the will, for the money which Ellinor had laid out in building 
upon the premiſes under the notion of his leaving an eftate in fee. 


Tur ATTORNEY-GENERAL and Ms. NotL gave up the 
firſt and third points, and inſiſted only on the ſatisfaction out of the 
perſonal affets on account of the breach of the covenants ; and 
ſaid, this caſe was like thoſe of Kettleby v. Atwood (a) and 
Lechmere v. Lechmere (b). | | | 
HARD wICEE, Lord Chancellor. The firſt and fecond points 
are very properly relinquiſhed. If there was anything wrong in 
law or in fact at the trial, the party might have had his remedy by 
a bill of exceptions, or by moving for a new trial. So as to the 
other point : If tenant in tail would be weak enough to lay out 
money on the lands intailed, there can be no pretence that any 
allowance ſhould be made for this. „5 
SECONDLY, In this conſideration of the caſe; it is widely different 
from thoſe to which it is compared; for in the cafe of Lechmere 
v. Lechmere, &c. there is an expreſs covenant to ſettle lands; and 
there is no doubt that where a perſon, for a valuable confideration, co 
venants to make a ſettlement upon the iſſue of the marriage, and to 
limit a remainder to his own right heirs, if all the iſſue of the marriage 
die, the Court will decree a ſatisfaction to the heir at law, notwith- 
anding he is a volunteer; for what is regarded in equity in caſes 
of this nature, is the intention of the perſon making the covenant z 
which appears to be, that ſo much of his perſcnal eſtate ſhould 
be applied in the purchaſe of lands for the uſes in the covenant : 
ſo that the queſtion being between the heir at law, who clain.s 
under the covenant, and the perſonal repreſentatives, the Court is 
certainly right in decreeing, that they both ſhall have juſt as much 
as was intended for them; the one not taking ſo large a ſhare of te 
perſonal eſtate as he muſt take if the covenant was not performed 
the other having no greater benefit by a ſatisfaction out of the 
perſonal eſtate than the covenantor intended he ſhould have, if a 
proportionate part of it had been applied towards the purchaſe of 
lands. And fo far is the intention of the party regarded in theſe 
caſes, that if it appear that a covenantor meant to prefer his perſonal 
(a) 1. Eq. Abr. 273. 2. Chan. Rep. (33) 2. Eq. Abr. 31. 5or, Caſes T. T7. 


404. 1 Vernon, 298. 471. 83. 2. Peer. Wms. 411. : 
Vor. IX. Ii repreſentative 


* 


« 


and Oruzas. 
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Erie repreſentative to his heir at law, the latter ſhall have no ſatisfaction 
out of the perſonal aſſets; nay, the Court goes ſo far as to admit 


G: ' * ; » LEI LS: . 
„ Orrs parol evidence to ſhew the intention. RY 


But this cauſe comes before the Court in a ftrange perplexed 
manner : the deviſee and the heir at law are both parties to the 
ſuit. Now if a man who has no title ſhould deviſe his eſtate, 
Is the deviſee intitled ? Surely not. Is then the heir at law capa- 
ble of having ſatisfaction made to him in this caſe, contrary to the 
teſtator's intent? Shall ſatisfaction be decreed to him, and he be 
made a truſtee for the deviſee? This would be the wildeſt notion 


* 


in the world. 


Let the bill, therefore, be diſmiſſed without eoſts. But if the 
plaintiff gives the defendants any further- trouble concerning the 
premiſes, the defendants have leave to apply to the Court for 


Caſe 162. 8 ? Pagget againſt Gee. 


. Lincoln's-Inn- Hall, December 4, 1753. 


If tenant in tail A TENANT in TAL, with remainder to defendant in fee; 
make aleaſe,and leaſed for years, and died without iſſue a week before the 
dies w. tnout iſ- payment of the half- year's rent. The leſſee at the day paid all the 


ſue betore the q ” 
rent becomes Nalf-year's rent to the defendant. The executor of the tenant in 


- Que, the rent in tail brought his bill for apportionment of the rent. 


at the t. 5 ö | oe 3 | 
= a 3 HARD wICEkE, Lord Chancellor. This point has never been 


Mal, by virtue determined, but this is ſo ſtrong a caſe that I ſhall make it a pre- 


of the 11. Gee. 2. cedent. There are in it two grounds for relief in equity: The 
c. 19. be appor- firſt ariſes on the ſtatute 11. Geo. 2. c. 19. ſ. 15.; the ſecond on 


e Ref the tenant's having ſubmitted to pay the rent to the defendant, 


preſentative of FIRST, The relief ariſing upon the ſtatute is either from 


r e, mes » the ſtrict legal e or in equity founded won the reaſon 


mainder-nian Of it, : | | 

fee. To conſider what the miſchief was before the act, and what 
S. C. Amb. 198. rernedy is provided at common law. If tenant for life, or any who 
1. Peer. Wms. had a determinable eſtate, died but a day before the rent reſerved 


392. on a leaſe of his became due, the rent was loſt, for no one was 


P > W . . — 
a 7 , intitled to recover it: his repreſentative could not, becaufe he 


2. Bl Rea. could only bring an action for the uſe and occupation, and that 
1016. would not lie where there was a leafe, but debt or covenant ; 
| nor could the remainder-man, becauſe it did not accrue in his time, 
Now this a& appoints the apportioning the rent, and gives the 
remedy z but there are two deſcriptions of perſons to whole exe- 
cutors the remedies are given. In the preamble; it is one having 
only an eſtate for life; in the enacting part, it is tenant for life. 
No tenant in tail comes expreſsly within the miſchief. And I 
do not know how judges at common law would conſtrue this act, 

but I ſhould be inclined in this court to extend it to them; I ſhould 
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make no doubt, were this the caſe of a tenant in tail after poſſibility Pa 
of iſſue extinct, for he is conſidered in many teſpects as tenant for 2 
life only; he cannot ſuffer a recovery, he may be enjoined from 
: . committing waſte ſuch as hurts the inhetitance, as felfin timber, 
though not from committing common waſte, being conſidered as 
to that as tenant in tail. Was it the caſe of tenant for years 
determinable upon lives, he muſt certainly be excluded within the 
act, though it ſays ouly tenant for life. It would be playing with 
the words to fay otherwiſe. "Theſe caſes ſhew the neceſſity of con- 
ſtruing this act beyond the words of it. Tenant in tail bas certainly 
a larger eſtate than a mere tenant for life; for he has the inheritance 
in him, and may, when he pleaſes, turn it into a fee; but if he 
do not, at the inſtant of his death he has but an intereſt for his life. 
Such too is the caſe of a wife tenant in tail ex provifione mariti. 
I give no abſalute opinion upon the point. BA . 

As to the equity ariſing from this ſtatute, I know no bet- 
ter rule than this, Equitas  ſequitur legem; Where equity 
finds a rule of law agreeable to conſcience; it purſues the 

ſenſe of it to analogous caſes. If it does ſo as to maxims of the 
common law, why not as to the reaſon of acts of parliament ? 
Iay, it has actually done fo on the ſtatute of Forcible Entries, 
upon which this Court grounds bills; not only to remove theforce, 
but to quiet the poſſeſſion. That act requires a legal eſtate in the 
poſſeſſor; this Court extends the reaſon to equitable intereſts, 
But I ground my opinion in this caſe on the tenant's having 
ſubmitted to pay the rent; he has held himſelf bound in conſcience 
to pay it for the uſe and occupation of the land; the laſt half-year 
he paid it to the defendant, which he was not bound to do in law; 
and inſuch a caſe; the perſon he pays it to ſhall be accountable, and 
confidered as receiving it for thoſe who are in equity intitled to 
it. The divifion muſt be that preſcribed by the ſtatute ; and then 
the plaintiff is entitled to ſuch a proportion of the rent as accru 
during the teſtator's life. ; | 

AND THEREFORE I DECREE the defendant to pay him ſuch 

ſhare ; and if. they diſagree, let it be referred to the Maſter to 
ſettle it, and each party to pay his own coſts till this time, res 
ferving the conſideration of what may be afterwatds incurred, 


Pullen againſt Lord Middleton. 55 Caſe 163. 
Lincoln - Inn- Hall, March 15. | | 
1 HE cas, as to the principal point, was to this effect: copyhold. 
An eſtate was limited to truſtees to the uſe of A. and the 
heirs of her body. She married B. Theſe lands were copyhold, 
and held of the manor of C. and by the cuſtom they were not capable 
of being intailed, and no recovery could be ſuffered of them. The 
huſband and wife, by indenture of vargain and ſale to lead the uſes 
of a common recovery, declared, that the lands ſhould be to the 
a RG | uſe 
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uſe of tlie huſband and his heirs; and afterwards ſuffered a com- 
mon recovery in the court of common pleas. . 
The queſtion was, What effect the recovery had upon theſe 
copyhold lands? 5 5 = hp 
 Harpwicke, Lord Chancellor. Though by the cuſtoms 


of ſeveral manors copyhold eſtates cannot be intailed, yet they are 


capable of ſuch limitationsas may make them fee- ſimple conditional; 


and it will make no difference that ſhe is not ſeiſed of the legal 
eſtate, for the truſt eſtate of a copyhold can in no caſe be capable of 


an intail where the legal eſtate is not, it being neceſſary that there 


ſhould. be the ſame rule concerning property in law and equity, 
though as to the manner of conveying eſtates ſome difference may 


be made. A court of equity will in many caſes diſpenſe with the 


ordinary forms in paffing eſtates, but never introduce any rules 


tees refuſed to ſu 


that may vary the nature of them at common law. The wife, 
therefore, being tenant of a fee-ſimple conditional, had power to 


diſpoſe of it by ſurrender after the condition was performed, i. e. 
after iſſue. If the eſtate had been intailed, it would have been 
necefiary to have barred the intail by ſome proper means, either 
by a recovery ſuffered in the lord's court, if the cuſtom of the 
manor had admitted of it, or by a ſurrender. And though the intail 
had not been of the legal, but of the truſt eſtate, all poſſible en- 
deavours ought to have been uſed to have barred it in the ordinary 
way; and the rules of the common law in regard to the barring of 
ſuch eftate-tail ought to have been purſued as near as poſſible, 
according to the caſe of Otway v. Hutton (a), where in the caſe of a 
tenant in tail of a copyhold eſtate with a remainder over, the truſ- 
N the eſtate to him, and he brought his bill 

to compel them, and pending that ſuithe went to the lord's court ana 
offered to ſurrender, but was refuſed, not having the legal eſtate; and 
thereupon he made his will, and deviſed his eſtate to his wife and 
children; the Court conceived the will ſufficient to bar the 
intail of a truſt, he having done all he could, and decreed the eſtate 
to go according to the will. But a recovery ſuffered in the court 
of common pleas would not have barred ſuch a truſt eftate-tai] as 
this in the principal caſe, ſuppoſing it to be an eſtate- tail, unleſs 
the truſtees had refuſed to ſurrender, & . But taking this eſtate 
to be a fee-ſimple conditional at common law in truſt for the wife, 
as it really is, after the condition performed ſhe might have deviſed 


it, had ſhe been ſole, by will, which would have operated as a good 


appointment of the truſt ; being a per covert, ſhe has joined with 
her huſband in and executed a deed to make a tenant to the præcipe, 


and ſuffered a common recovery in the common pleas together 


with him, the uſes of which have been declared to be to the huſband 


and his heirs. Now it is certain, that a eee covert may, by a 


common recovery, convey her fee-{imple land, as well as bar an 


eſtate · tail; for ſhe being ſecretly examined before the recovery is 


(a) 2. Vern. 585. . 
ſuffer edz 
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ſuffered, ſhe is as effectually barred as ſhe would be in the caſe of a Pyrzzx 
fine. But beſides this deed and recovery, the huſband and wife 
have gone further ; they have brought their bill in this court 
againſt the truſtees to convey the legal eſtate, and a decree has 
been made for that purpoſe, which I am to ſuppoſe has been carried 
into execution: fo that all has been done that could be done to 
transfer the eſtate to the huſband. And I am oF oP1n1oN that ĩt is 
well transferred; and I do not ſee how this differs from the deviſe 
of a truſt copyhold eſtate, which has always been held good. 


«g 
Los? 
Mipprz rox. 


Wilkes and Others againſt Holmes. Caſe 164. 
In Chancery, Eafler Term, 25. Geo. 2. 1752. : 


1* A MARRIAGE-SETTLEMENT, after a limitation to the iſſue Power, the de- 
of the marriage, and of a jointure to the wife, a power was given finitive execa. 

to the huſband and wife to raiſe two thouſand pounds out of certain n ol one. 

lands therein mentioned; and if no part, or only part of that ſum 

ſhould be raiſed in the life-time of the huſband and wife, then that 

it ſhould be lawful for the ſurvivor of them, by his or her laſt will 

or teſtament in writing, duly executed, to raiſe two thouſand pounds 

only for the purpoſe of paying the debts of the huſband and wife, 


or either of them, or making a proviſion for the children of the 


marriage, except an eldeſt fon. The huſband died without exe- 

cuting the power. The wife executed it by a will ſigned in the 
preſence of only two witneſſes. e ä l 
HarDwicke, Lord Chancellor, made two points: FirsT, 

Whether this was a due execution of the power. SECONDLY, 

Whether, if it was not, the defect might be ſupplied by a court of 

equity, 1 | 

As to the firſt his Lordſhip obſerved, that ſince the ſtatute of 1. Wms. 741. 

Frauds no wills relating to lands can properly be faid to be duly * Wms. 258. 


executed, unlefs it be in preſence of three witneſjes ; and that ta 


determine otherwiſe in this court would be a dangerous innovation: 
that taough the will preſcribed by the autnor of the power is a 
creature of his own, and the execution of it in the preſence of two 
witneſſes might have been good if he had thought fit to have 
ordered it ſo, yet as he has expreſsly directed that it ſhall be exe- 
cuted duly, he muſt be underftood to have referred to fome known 
rule, which, as he himſelf has mentioned none, can be conſtrued to 

be no other than the rule of law ; and that the ſtatute of Frauds 
has furniſhed us with. | SI - 


As to the ſecond point his Lordſhip had great doubt, and ſaid, 
there was much difference betwixt defective deeds and inſtruments 
inter vives and defective wills: that the former might in many 
inſtances be aided where the latter could not. 


But afterwards he was of opinion, that the defect in this cafe 
might be ſupplied. He ſaid, where a will is to operate by 
way of appointment, it takes no effect from the ſtatute, though 


Ii 3 dne 
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Wrirxes the rules preſcribed by the ſtatute may, as in this caſe, be | 
any OTHERS arbitrarily inſerted by the party; and that the appointee cannot 
2 claim under the will, but by the deed of ſettlement directing 
the execution of the power; which deed, together with the 
inſtrument executing the power, make in eld but one in 
1. Eg. Abr. 189. raiſing the charge upon the land; but that in point of law the 
e of charge is created by the deed directing the execution of the power: 
" *7"* to which purpoſe is the argument of Ma. JysTice PowELL in 
Scatterwzed v. Edge. But to bring the matter ſtill nearer this 
caſe: If inftead of the power to charge the Jands with this ſum of 
money, it had been to create a term for this purpoſe, the party 
_ claiming the benefit of the term, if his right had been diſputed, 
muſt have pleaded the deed creating the power; fo that the whole 
of this caſe muſt be taken on the deed and the power together. 
And the ftatute of Frauds is entirely out of the queſtion, except 
ſo far as it is the rule which the appointee is directed to follow in 
the execution of the power. It is objeRed, that at law as well as 
in equity a power relating to lands to be executed by will muſt be 
executed by a will purſuant to the ſtatute. This is true. So if a power 
is to he executed by deed, and there be any defect in this deed, it 
muſt fall to the ground, But this is to be underitood only where the 
power is executed voluntarily: for if there be any meritorious 
2. Wms, 625. Conſideration, as the payment of debts, or a proviſion for younger 
Chan. Caf. 8g. children, this Court wia interpoſc, and aid the defect. In the caſe 
- of Smith v. Ajheton, 1. Chan. Ca. 264. where there was a defec- 
tive execution of the power in point of circumſtance, yet the 
ſubſtance being performed, the Court held they might relieve. So 
in the principal caſe, the negle is only in form and circumſtance, 
In tie caſe of Follett v. Follett, 2. Ums. 489. the huſband had a 
power to make a jointure to his wife by deed; he made it by will; 
this defect was fet right in equity; which determination goes a 
reat way to decide the preſent queſtion ; for why may net this 
fect be ſupplied, as in that caſe a deed be changed into a will? 
In the caſe of the Dute of Marlborough v. the Far! of Carliſle, 
Michaelmas Term 17 50, there was no conſideration of merit to 
make the Court ſupply the defect. It has likewiſe been objected; 
that the debts which are to be paid by means of this power are the 
debts of the huſband, wherezs the eſtate was originally the wife's ; 
but thoſe debts are exprefsly provided for by the deed of ſettle- 
ment, N 8 | OY Ex relatione BEATRUFFE, 


Caſe 105, | Adams againſt Danvers. 
| In Chancery, May 3, 1755, 


Decnee, June 7, 1755. 


Portion, Wbn PV A DEED OF SETTLEMENT dated in Hay 1723, reciting 2 
4 , - - * : VR. Fg 2 % . * : "s 
raifqple by tale marriage between John Palmer, jun. and Anne Danvers, and 
Po ern2Y that ſhe was intitled to have a portion of three thouſand pounds, 

. 41 4 75 6 FD #4 „ x ; s ? ; 91 hn . Fabn' ; 
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John Palmer the father conveyed lands to truſtees and their heirs 
to the uſe of John Palmer the fon for life, remainder to Anne for 
her life for herjointure, remainder to.truſtees to preſerve the con- 
tingent remainders, remainder to the firſt and every other ſon of 
Jahn Palmer, jun. on the body of his ſaid wife, and for default or 
_ ſuch iſſue male, to the truſtees for a term of five hundred years, 
upon truſt, that in caſe at the time of failure of iſſue male of the faid 


Job Paimer, jun. by the ſaid Anne, or at any time after, there 


ould happen to be any one or more daughter or daughters of 
their bodies, that the truſtees ſhould, by fale or mortgage of the 
faid eſtate and term of five hundred years in the ſaid lands, and by 
and with the rents and profits thereof, in the mean time and until 
ſuch ſale, raiſe for the maintenance and portions of all ſuch daugh- 
ter and daughters ſuch ſums as thereafter are mentioned, viz. 
if bur one, three thouſand pounds to be paid at twenty-one or 
marriage, which ſhould firſt happen, and alſo the ſum of one hun- 
dred pounds yearly for her maintenance and education in the mean 


time until ſuch portion ſbeuld be raiſed by ſale, by mortgage or ſale, or 


ſhould become payable as aforeſaid : provided, that no ſuch mortgage 
or ſale ſhould be made until one or more of the ſaid portions ſhoul1 
become payable z and if the ſaid John Palmer, jun. ſhould in his 
life-time, or at his death, make a proviſion for ſuch daughter or 


daughters, or ſuffer lands of inheritance or goods of as great value 


to come to his daughters at any time during his life-time, or at his 
death, then the portions were not to be raiſed by the deed, and the 
term was to ceaſe and be void. Provided alſo, that if ſuch daugh- 
ter or daughters ſhould die before her or their portion, &c. become 
payable, then it ſhould not be raiſed. John Palmer, jun. died in 
1727, leaving iſſue only one child, a daughter, who married 
Hargrave Adams in 1741 ; and in thelife-time of the mother, and 
whilit the daughter was an infant of the age of ſizteen years, 
. Hargrave Adams and his wife, by deed, dated the fourth of 

February 1741, reciting, that the was intitled to the three thouſand 
pounds, that her huſband was going abroad, and that he was able 
to make no ſettlement upon her; and that the huſband was deſirous 
to ſettle this three thouſand pounds; therefore the huſband aſſigned 
the three thouſand pounds which was to be raiſed by the deed of 
1723 to truſtees, to permit H. Adams to receive the intereſt and 
profits of it during the joint lives of himſelf And his wife; and if at 
their death they ſhould leave iſſue, then · that the three thouſand 
pounds ſhould be paid and divided to and amongit ſuch iſſue; 
and if there ſhould be none, or ſuch ilive thould die, &c. tnat 
fifteen hundred pounds, part of the ſaid three thouſand pounds, 
ſhould be paid to ſuch perſon as Anne Adams thould by her will 
appoint; and for want thereof, then that it ihould be paid to 
Her mother Anne Palmer (as the mother was a party to this deed) ; 
and as to the remaining fiteen hundred pounds, this was to be paid 
to H. Adams, his executors or adminiſtrators. 
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A = Hargrave Adems died without ifſue ſoon after; and before he 
went abroad, his repreſentative now brought his bill to have the 


Daxyzzt. 


three thouſand pounds and intereſt raiſed in the life-time of Anne 
Palmer the mother, by ſale or mortgage of the term of five 
hundred years, and that it might be diſpoſed of according to the  ' 
deed of the fourth of February 1741. The other bill was brought 
to have the three thouſand pounds and intereſt raiſed and paid to 
the repreſentatives of Anne Adams, who claimed the whole, and 
diſputed the deed of the fourth of February 1741. The remain- 
der man who claimed under the deed of ſettlement in 1723 was a 
defendant, and inſiſted the three thouſand pounds portion was not 
raiſable in the life-time of the mother. | 


On the ſeventh of June 1755, this cauſe came before the Court 
upon an appeal from a decree made by STRANGE, Maſter of the 
| Rolls, and this day THE LORD CHANCELLOR gave his judg- 
ment. ; | | 


 Hartwicke, Lord Chancellor, Here are two queſtions : 
FirsT, Whether this three thouſand pounds is now raiſable by 
fale or mortgage in the life-time of the mother? SEconDLy, 
If raiſable, 8 it belongs? Whether the whole to the 
daughter, late Mrs. Adams, and now Mrs. N- or is it 
ſubject to the aſſignment made by the deed of the fourth of 
February 1741, and one moiety of it will belong to the repreſen- 
tatives? IAM OF opINION with T6E MASTER OF THE RoLLs 


ypon both poins. | 
FirsT, This queſtion depends upon a point which has | mn 
through various determinations, until Lokp CowPER made a ſtand 
in the caſe of Corbett v. Maidwell (a). Nothing tended more to 
the detriment of families, to the promoting of undutifulneſs of 
children, nor to the ruin of family eſtates, than the rule which 
vailed before this caſe ; The Court, ſeeing it, had a remorſe of 
— as Hobart calls it. I ſhall not go back to confider the 
old caſes. Graves v. Mattiſon (þ) is the firſt of them; and it is a 
ſtrong caſe. After this was Stainforth v. Stainforth {c) and Gerard 
v. Gerard (d). The ground theſe caſes went upon was, that if the 
child ſnould wait until the death of its father or mother for the 
payment of their portion, they could not have the portion when it 
| might be moſt uſeful to them, as to prefer them in marriage, &c. 
* Theie caſes are now quite exploded. In Corbet v. Maidtuell, the 
2 Court did not indulge the fame latitude of conſtruction ; and in 
KRereſby v. Newland (e) and Broome v. Berkley they have done it till 
 Jefs. Upon this laſt cafe I ſhall chiefly ground my opinion; and 
| zf this caſe comes within the reaſon of that, I am bound to determine 
according to it. And in this I ſhall not act contrary to the notion 
and ſenſe of modern conyeyancers, who proyide, that portions ſhall 


(a) 1. Eq. Caſes Atr. 337. Salk. (c) 1. Eq. Abr. 337. 2. Vern. 460. : 
1 2. Vern. 640. 3 Chan. Rep. 390. (4) 2. Vern. 458. 2. Freem, 271. 
) L. Jonr3, 20 %/% 0“) 2. Peer. Ways. 99. 
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not be raiſed till the term takes effect in poſſeſſion, And I dare Avant 


ſay no huſband, upon executing ſuch a ſettlement as this, ever 
thought his child could come in his life-time and demand bis 
portion. I AM oF OPINION, there is no warrantable diſtinction 
between this caſe and that of Broome v. Berkley. 


The rule is, that if a reverſionary term or eſtate be limited to 

truſtees to raiſe portions at a certain time, when that time comes 

the portion muſt be raiſed, unleſs on a declaration of the truſt of 
the term the intention of the parties appears to the contrary. 


Here the intention of the parties appears to be, that the portions 

| ſhall not be raiſed either in the life-time of the father or mother: the 
father is made tenant for life of the whole eſtate, and the whole 
eſtate is limited to the mother for life. In jointure, I think there 


is no difference between making the reſtriction part of the decla- 


1 


ration of the truſt of the term and inſerting it as part of a negative 
proviſo, for the whole muſt in conſtruction be taken together. 


Finxsr, Whether raiſable in the life-time of the father? 
7 OnJecrion. The-portion would have been raiſable in the 


againſt 
Dax vA. 


2. Wms. 486. 
by the Maſter 


of the Rolls, 


life- time of the father in caſe the mother had died firſt, for then 


there would have been a failure of iſſue male. . 


I fay it would not; for the father had during his whole life- 


time, by the proviſo in the ſettlement, to make a proviſion for his 
daughter; and therefore the daughter could not demand this three 
thouſand pounds againſt him. 5 | 
But Lord MaceLEsFiELD's opinion upon the proviſo in 
Rereſby v. Newland, 2. Ums. 101. that if the father provide for the 


daughter a portion equal to what is ſecured by the ſettlement, then 


the term to be void, has been objected ; becauſe, - fays LoxD 
MACCLESFIELD, by this it ſeems it muſt be intended, if the father 
provices ſuch portion payable at ſuch time as the portion by the 
ſettlement is made payable. But this proviſo is not capable of the 
ſame anſwer ; for this clauſe in the proviſo goes further than that 
did; for the words are, © if lands or goods during his life, or at 
« his death, come to the daughters, of equal value, her portion 


c ſhall not be raiſed,” 


SeconDLY, Whether raiſable in the life-time of the mother ? 


To this the proviſo above is not applicable; it only affords an 
argument againit railing it. 


„ 
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alfo are i the application of the rents in the mean time, and until 

* the portion ſhall be raiſed by ſale or mortgage, or ſhall become 
ec payable as aſoreſaid.“ And here is a proviſo, that © no ſale or 
« mortgage ſhall be made until fome one or more of the portions 
« ſhall become payable.” How then was the maintenance to 


come but of the rents and profits? And how could this be during 


the life of the father or mother? The term was not to take effect 
in poſſeſñon until they both were dead; and here the maintenance 
is moſt clearly to preccde the portion ; and therefore the mainte- 
Nance is to be paid before it; and as the maintenance cannot take 


' place during the life of either father or mother, the conſequence 


is, that the portion cannot. Is not this then the very ſame caſe 
as that of Broome v. Berkley (a), in Peere Milliams, where the 
cafe is truly ſtated ? But it is ſaid, the words are not the fame; 
but there is the ſame form of expreſſion in both. Indeed in that 
caſe there are expreſs words, that the maintenance ſhall not take 
<« place until the term takes effect in poſſeſſion.“ The difference 
between the two cafes is merely in words; the intent, meaning, 


and import of the two ſettlements are the fame : and the rule laid 


down by the Maſter of the Rolls in Broome v. Berkley is the true 
rule in theſe caſes. | | El ES 
The ſecond queſtion depends upon the deed of the fourth of 
February 1741. 
It has been ſaid, as the huſband had a right to this three thouſand 


pounds, as he might aſſign it or releaſe it, and as the proviſion made 
was a reaſonable one, and what, if brought before the Court, 


would at that time have been allowed, it ſhould be fo now. 


But conſider the circumſtances of the parties and the deed itſelf. 


The wife was an infant under age, and married a man that was 


worth nothing. No proviſion whatſoever was made for her or her 
children before the marriage, but after the marriage this deed was 
made, which recites, that the huſband was then going abroad, that 
he was not able to make any proviſion for his wife; then it goes on, 
and ſays, © that he (alone) was deſirous to ſettle, &c. and therefore 
« he atligns, &c.” The whole intereſt he reſerves to himſelf 
during their joint lives; and though he was going abroad, and his 
wite confeſſedly had no other provition, yet nothing is reſerved for 
her, but, in caſe there ſhould be no iſſue, a power (and which ſhe is 
reftrained to execute by will only) of diſpoſing of fifteen hundred 
pounds, part of the three thouſand pounds, the other is to go to the 


| kuiband and his repreſentatives abſolutely. I am of opinion, 
this deed ſhould be ſet aſide; I do not think the proviſion reaſona- 


ble; and I think the benefit which is limited to ſurvive to the mo- 
ther ſuck, as ihe is the friend by nature moſt ty be relied on in tak- 


ing care of the intereſt of her child, that for example ſake it ought 


to be ſet aſide. This Court always takes care of the intereſt of the 
wife, As to the huſband's power over her eſtate, it was held in 


(a) 2. Peer. Wms. 484. 
| Bates 


ET 
* 
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Bates v. Danby, that he might aſſign it for a valuable conſideration; 
but ſo far as his aſſignment was voluntary, the Court there decreed 
ſo much belonged to the wife who ſurvived. Here is no valuable 
conſideration, it is voluntary; which brings it to the queſtion, 
Whether reaſonable ? And I am of opinion it was not, There 
was no reaſon to give the huſband fifteen hundred pounds e 
the wife ſurvived. Here is nothing reſerved for her, or for her ſe- 
parate maintenance during her huſband's abſence. If this had gone 
before the Maſter, he would not have divided thus. The huſband 


could not have the portion without the aſſiſtance of this Court, nei- 


ther can his repreſentatives. If ſhe made no diſpoſition by will, it 
was to go to the mother; and ſhe is tied up to do it by will; and 
the mother, the principal friend to be relied on to take care of her 

_ daughter's intereſt, has unwarrantably ſtipulated for a benefit for 
herſelf. AND THEREFORE I AM OF OPINION, the whole decree 


muſt be affirmed upon both points (a). 


(a) See Churchman v. Harvey, Amb. Hall v. Carter, 2. Atk. 354. Lyon v, 


335. Stephens v. Dethick, 3. Atk. 39. the Duke of Chandos, 3. Atk. 416. 


Sandys v. Sandys, 1. Peer. Wms. 707, Smith v. Evans, Amb. 633. Conway 


Heblethwaite v. Cartwright, Caſes T. T. v. Conway, 3. Brown's Caſes Ch. 267, 
31. Stanley v. Stanley, 1. Atk. 549. | 


Bowles againſt More. 
At the Rolls, Trinity Term, 1755. EE 


ADY ANNE MORE having a power, notwithſtanding her 

4 coverture, to diſpoſe of her eſtates, one in Bedfordfhireand the 
other in Lincoln/hire, and alſo of four thouſand pounds, made her 
will the tenth day of November 1716, and thereby (amongſt other 
things) deviſed in manner following: I will, direct, and appoint, 
*« that upon my deceaſe the ſum of four thouſand pounds be paid to 
te truſtees to be placed out by them at intereſt; and that the rents 
of her ſaid eſtates be alſo paid to them; IN TRUST to pay there- 


« out ſeveral annuities amounting to two hundred pounds per an- 


« zum.” And then follow theſe words: And as to the four 
e thouſand pounds, I give it, and hereby appointand direct, that if 
ce all the ſaid annuitants are deceaſed, the principal ſum ſhall be then 
« divided equally to and amongſt all the children of my ſaid fon 
« Foſeph Edmonds More, except his eldeſt fon. But my will is, 
„ that if any one or more be then under the age of twenty-one 


« years, that the part or proportion of every ſuch minor child or 


c children be managed for his, her, or their benefit till twenty-one 


c years; and in caſe any one or more ſuch younger children die 


es before the deceaſe of all the annuitants, and leave iſſue, I will 

« and direct, that the ſhare or part which ſhould have belonged to 

& ſuch child or children ſo dying ſhall go and belong to the ile of 
« the deceaſed; and in cafe there ſhall not be any younger child or 
children of my ſaid fon Joſeph Edmonds More, nor iſſue livingof 
c any of them at the deceaſe of the ſurvivor of all the ſaid annuitants, 
e then in that caſe I give and diſpoſe of, limit and appoint, the four 


* 


* thouſand | 
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ie thouſand pounds, and the faid ſeveral eſtates in che eounties of 
& Bedford and Lincoln, as followeth (i. e.) My will is, that the per- 
« ſon who ſhall then be the eldeſt ſon of my ſaid ſon Joſeph Edmunds 


* More ſhall have both the ſaid Lincolnſbire and Bedfordſoire eſtates 
to bim and;his heirs for ever.“ | 


Lady Anne More died in the year 1720 leaving three younger 
children of her ſon Jeſepb Edmonds More; and after, in the year 


1730, Themas More, another younger child, was born; and Joſeph 


Greenhill, the laſt ſurviving annuitant, did not die until the twen- 
The queſtion was, Whether Thomas More was intitled to any 
The objection was, that he could not, as he was neither in eſſe 

nor en ventre ſa mere at the death of Lady More, when the will muſt 


operate, and when the legacy was to take effect and veſt in the 
children ; and the rather, as the intereſt was only deviſed to the 


children. 5 


TE MasTER oF THE ROLLS. It is to no purpoſe to cite caſes 
upon this head. Every caſe of this ſort muſt depend upon its own 
circumſtances, and be ruled upon them and the intention of the 
deviſor. The words underlined plainly ſhew, that Lady More in- 
tended he ſhould have his ſhare, and that the legacy was not to veſt 
or be paid until the death of the laſt annuitant. If the three younger 
children had died, and there had been only Thomas More ſurviving 
when the laſt annuitant died, he muſt have taken; for the deviſo 


cover could not take by the words ſo long as there was any younger 


children of Joſeph Edmonds More in being. 
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ABATEMENT. 
| See Pia. 


ACCOUNT. 

Ste BIE L, Mox r AGBs, TausTErs. 
1. FTER an account ſtated, the 
parties were decreed to account 
again before a maſter, Marlborough v. 
2. See alſo Soley v. Salifbury, 
3. A perſon cannot bring a bill in equity 
or an account againſt one co-executor 
only, either as a creditor or as re/iduary 
legatee, Scurry v. Morſe, 89 
4. The obligor, ——_— of 201. to the 
obligee, procured a bond and notes zor 
money to be delivered up to him, upon 
pretence that he was poor, and nearly 
related to the obligee ; but that not be- 
ing proved, he was ordered to account 


for the bond and notes, Lucas v. 3 
N 11 


ADMINISTRATOR. 
See Exk cron, &c. 


47 


A DVOWS ON. 


If a father who is poſſeſſed of an ad vow- 
ſon, which he apparently deſigned for 
his ſod, be prevailed on, when in an 
infirm ſtate of mind, to enter into arti- 
cles for the ſale of it to another perſon, 
a courtof equity will not compel] a ſpe- 
cific performance, although there is no 
impoſition or fraud imputable to the 
purchaſer, Bell v. Howard and Others, 

302 


AFFIDAVITS. 

The praQice thereof on granting ſequeſ- 
trations for contempts, Fryer v. Vernon, 

| 124 
AGREEMENTS. 

See ARTICLES, CovenanTs, AND 

| MorTGAGES. 

1. Equity will not carry an agreement in- 
to execution without a valuable or me- 
ricorious conſideration, Colmay v. Sor. 
rell, cited, 81. notis 

2. Where an agreement was only hy pa- 
rol, but being confeſſed in the anſwer 

was decreed to be executed, Heſer v. 
Read, a | 86 
| | 3. Nora, 
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3. Norte, The agreement was firſt in 3. An annuity of 40l. a- year deviſed to a 


writing, but that loſt, Hofer v. Bo 
| | | 7 8 
4. See the particulars of the agreement, 
Rn, > MF 
5. An agreement by articles to make a 
Jointure is equal to a j inture, accarding 
to 27. Hen. 8.c. 10. in a court of equity, 
Seys w. Price, 219 
6. Where a man agrees to ſettle an eſtate 
upon a wife or iſſue, and after ſuffers the 
eſtate to deſcend to the iſſue, or deviſes 


It to the wife, neither the wife nor iſſue 


can, in ſuch caſe, claim under the arti- 
cles, for this equivalent is a bar, Seys 
wv. Price, | | 20 


7. Of ſpecial agreements (Se Ax Tic s, 
BazGaixs, and Covæx AN Ts). 


$. Of marriage agreements (See MAR- 
| RIAGE)s i BELTS 
AGE. 


See IxFaxTt. 


ALIENS AND ALIE NATIONS. 


1. The wife being poſſeſſed of a term for 
_ years, and having matried an alien, the 
marriage is not a gift in law to him of 

that term, T7 heobalds v. Dufoy, 


2. If a leſſee for years covenant not to 
alien without licence of the leſſor, un- 
der penalty of forfeiting the leaſe, and 
he atterwards aliens without licence, 
equity will not telieve him, Fafer v. 
Mocato, 112 


| A LI MON x. 
See BARON and Femme, 

ANNUITY. 
1. In what cafes a covrt of equity will 
decree the redemption of an annuity, 
 , Stanhope. Cope and Others, Eæecaters 
F Spins, | . 
2. la what caſes voluntary annvities 


charged upon the real eſtate ſball be 
poliponed in payment to debts due to 


tne bond and fimple contract creditor: 


of the deceaſed grantor of ſuch annui- 
ties, Bedford v. Gibſen, 42 


104 


wife 1s no ſatis faction of 100ol. ſettled 
on her previous to marriage, Jobſn v. 
Pelly, — 3 
4. If an annuity be given on condition of 
1 relea/ing all right to the eſtate, it 
means a releaſe by fine; Acherley v. 
Vernon, ; 75 
5. 4. after giving legacies, goes on : 
Item, I give to the charity-ſchool of 
« T. gol. ; item, I give to the Lain 
© ſchool of S. gl. a-year item, I give 
4% to the poor of T. gol. a- year, to be 

. © paid out of my eſtate at Omer by my 
te executor ;” and gives the eſtate at 
Omer to his executor in fee ; this is a 

| Perpetual annuity of 51. to the Latin 
| ſchool; and alſo charged upon the eftate 
at Omer, into whoſeſoever hands it 
comes, Chee/eman v. Partarige, 215 


6. If a bill to ſet aſide an annuity pro tur- 


pi causd charge generally, that the an- 
nuitant was a lewd and infamous wo- 
man, the plaintiff may examine to par- 
ticular acts of lewdneſs and infamy, 
Clark wv. Peryam, © 340 


APPOINTMENT. 


A court of equity will diſpenſe with the 
form of the inſtrument by which ar 
appointment in purſuance of a power is 

made, Sergiſon v. Sealy, 390 


ARBITRATORS AND AWARDS. 

A hard award not ſet aſide, though made 
without the knowledge of one of the 
parties, aller v. King, 63 


ed. 

See AGREEMENTS pra. 
Articles for ſale of an eſtate decreed ſpe- 
cially to be performed, Charles v. An- 

_ eres, | - pe Bb 
ASSIGNEE AND ASSIGNMENT, 


1. An affignment of an intereſt in a leaſe 
of lands of 2eol. per annum value, in 
confideration of 2ol. only paid, and 
upon miſinforming the plaintiff, was fet 
alide as obtained by fraud, Evans v. 
Heoſtin:, 8 5 83 

. 2. A 
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A major of a fort borrows 2251. of F. 
and for ſecuring to B. an annuity of zol. 
during A.'s life, affigns over his pay of 
$5. a day, with a power to redeem. B. 
ſhews this aſſignment to C. the pay- 
agent, who refuſes to tak: not ice there- 
of; therefore B. brings his bill againſt 
A. and C. Decreed, that the pay ſhould 
be ſecured to B. but that C. as agent, 
was not bound to take notice but from 
the time of the filing the bill, becauſe of 


2. 


the inconveniency, Levi Gomez wv. 


Graham, oc. 287 


3. In what caſes a court of equity will 
oblige the affignees of a huſband to 
make provifion for his wife, Jenny 
Vobe's Caſe, | 373 


4. A poſſibility of a term is, in equity, 


aſſignable for a good conſideration, 
 Theobalds v. Duffoy, 102 
ATTACHMENT. 
| See PRocess. 
AUTHORITIES. 


See PowERs. 


AWARD. 


The court of chancery will not vacate an 
award, on the grounds of its being un- 
reaſonable, and that the party, after no- 
tice to attend, was not heard, V aller v. 


| King, 5 63 


B. 
BANK RUP T AND BANKRUPTCY. 


1. In what caſes the court of chancery 
will not order a bankrupt's eſtate to be 
| ſold, Ex parte Turner, - 418 


2. In what caſe a huſband ſhall be allowed 


to prove the money ſettled on his wife 
under a commiſſion of bankruptcy 
- againſt her father, Ex parte Wincheſter, 


BARGAINS. 
Ste AGREEMENTS, &c. 


Extravagant bargains not to be carrfed 
into execution in a court of equity, 
Charles v. Andrews, 153 


- BARON AND FEME. 


See MARRIACE ; ond CURTESY or 
; Ex GLANPD. 


1. The huſband's eftate in the bands of 
another ſubjected ro the funeral charges 
of the wife, Bertie v. Lord Cheſter field, 

2. The huſband poſſeſſed of a long term 
in right of his wife made an underleaſe 
for ten years, and on borrowing money 
of the lefſee covenanted to grant him 
another leaſe after the end of the ten 
years, to continue during the time he 
had any right, butdied before any ſuch 
leaſe made; yet decreed this was a good 
diſpoſal of the wife's intereſt, Steed w. 
Cragh, 42 

3. The buſband being poſſeſſed of a term 
in his wife's right was divorced à men/a 
et Boro; and being about to ſell the 
term, an injunction was granted, Ano- 
Dmous, 43 

4. The wife, poſſeſſed of a term for years, 


having married an alien, ſuch marriage | 


is no gift in law to him of the term, 
T heobalds v. Day,, - 104 


5. See alimony decreed to the wife, 6 


6. Where the huſband ſhall not be tenant 
by the curtely, Boothby v. Vernam, 
7. If in conſideration of a wife's fortune 
conſiſting of choſes in action, a huſband 
ſertles an eſtate inadequate to ſuch for- 
rune and the degree ot his wife, a cou:t 
of equity will not take away the right 
which the law gives the wife to ches 
in action, Seys v. Price, 3417 


8. A. deviſes his lands to truſtees for pay - 
ment of debts and legacies, and after 
to B. in tail male. BY. ſuff-rs a recos 
very, and enters into a treaty of mar. 
riage with C. an infant, a legatee of 
3000ol. and alſo of a bond of 2ool. 

charged on the ſaid eſtate 3 on which 

B. covenants with truſtees, by articles, 
that in conſideration of the intended 

- marriage, 


/ 


OY 
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marriage, and of the portion of 3oo0l. 
and bond of zcol. to fettle a jointure 
upon C. of one-third of the deviſed 
eſtate, which was about 300l. a-year, 
in bar of dower : the marriage 
effect, ard the wife ſurvived ; but her 
choſes in act ion, being the conſideration 
of the ſettlement, ſhall not ſurvive in 


equity, Seys v. Price, 


9. Where a man agrees to ſertle an eſtate 
upon a wife or iſſue, and afterwards 
ſuffers the eſtate to deſcend to the iſſue, 
or deviſes it to the wife, neither the 
wife nor ifſue can, in ſuch caſe, claim 


under the articles, for this equivalent is 


a bar, Seys v. Price, 220 


x0. Power given by marriage-ſettlement 
to a wife to diſpoſe o: her landed eſtate 
in the manner ſhe ſhould think fit, not- 
withſtanding her coverture, fon v. 
Berber, 309 


11. If a huſband deviſe to his wife all 
dis houſhold plate, linen, and china, 
% belonging to his hovſe at A. aN D 
5 41850 his houſe and gardens thereto 
% belonging, ſo long as ſhe continue 
*+ his widow, together «ith his jewels, 
1 coach and coach-horſes ;** ſhe takes 
the jewels, coach and coach-horſes 


abſolutely, and the uſe only of the houſe | 


and furniture during her widowhood, 
12. In what caſes a court of equity will 
oblige the affignees of a huſband to 
make provifioa for his wife, 75nny 
Fabe's Caſe, 373 
13. An annuity of 40l. a-year deviſed to 
' awifeis no Aatisfaction of 1000l. ſettled 
on her previous to the marriage, 7ob/on 
v. Pelly, 


— RILLS IN GENERAL. 
2. Bill amended, Hob/on v. Stancer, 83 
| Northey v. Northey, 0 


2. Bills diſmiſſed for want of E. 
ties, Scurry v. Mor/e, 89, Sc. 


3. Bill diſmiſſed on account of length 


of time, Leckwwood and Orhtrs v. Exver 


took 


217 


a þ 


437. 


10. A bill agaioft the truſtees of 


4. Papiſts difabled by the ſtatute to bring 


bills in equity, Carrick v. Errington, 
| | 33» 34 


- BILLS IN PARTICULAR, 


1. Whether an original bill can be 
brought to alter a decree ſigned and 
enrolled, Mayor of Coventry v. Lord 
Craven, - 8 

2. A bill for performance of covenants, 
c. (See CovEnanTs), Neave v. 
Keck, 106 


3. Abill to be relieved againſt a covenant 
in a leaſe, as not drawn purſuant to the 
covenants id an old leaſe, 4ſbton v. 
Bretland, 58, 59 

4. A bill to be refieved againſt a verdi& 
in ejetment for not repairing, &c. 

Hack v. Leonard, © 90, 91 
5+ A bill againſt a mortgagee to compel 
him to reconvey on payment of princi- 
pal, intereſt, and coſts, Cox v. Coffin, 
5 120, 121 

6. A bill by a proteſtant heir to resover 
lands deviſed by a papiſt in truſt, Hill 
v. Filkins and bis Wife, 154. 155 


7. A bill in the Duchy court for lands: 
the defendant 
not averred that the lands lay within 
-the Duchy ; which being acircumſcribed 
juriſdiction, the demurrer was held 
good, Lord Coningfby's Caſe, 95 

8. Bill brought by a plaiatiff who is enti- 
tled to an eſtate under a ſettlement 
againſt ſeveral perſons, eſpecially the 
widow, who claims as cuſtomary heir 
of her huſband, to have an account of 
the rents and profits of the cuſtomary 
eſtate, and to have them ſurrendered 
according to the cuſtom of the manor, 
and to go according to the direction of 

the will, Poriman v. Seymour, 280 

9. Bill to be relieved againſt committee- 
men for breach of truſt, Charitable Cor- 
poration v. Sir Robert Sutton and Others, 

349 

Mr. 


\ 


 SneiP; charity, praying an account of 
the funds, and that the court cf chan- 
cery will direct the manner in which the 
5 8 objects 


murred, becauſe 


+ 
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objects of the charity ſhould be ſubſe- 
quently purſued, Airorney General v. 
Baliol College, Oxford, 407 


BLOOD. 


Proximity of blood no argument to entitle 


an executor to a riduum not diſpoſed 
of, where he has an expreſs legacy that 
by implication would otherwiſe exclude 
him from ſuch reſidue, Newfead v. 
Fornſon, 245 
BONDS. 


1. The mother gave a bond to her ſon, 
conditioned to ſurrender a copyhold 
eſtate to him, of which ſhe was heir ; 
ahd decreed, ſhe was 4 truſtee thereof 
for her ſon, Ailiſon's Caſe, 62, 63 


2. Theobligor, on payment of 20l. to the 
obligee, procuted a bond and notes for 
money to be delivered up to him, on 

retence that he was poor, and nearly 
related to the obligee; but that not 
being proved, he was ordered to account 
for both the bond and notes, Lucas v. 
Adams, : 118, 119 


3. If A. by bond, bind himſelf, his heirs, 


executors, and adminiſtrators, to a pa- 
piſt, who obtains judgment, and takes 
out an elegrt, ſuch papiſt cannot main- 
tain an ejectment; yet the bond binds 
the repreſentatives of the obligor, Sor- 
refby v. Hoilings, 
4. If a perſon indebted by mortgage and 
bond pay money to his creditor gene- 
rally, the creditor may apply it in diſ- 
charge Either of the mortgage or bond, 
ill inſon v. Sterne, 427 


5. If A. take a joint bond from F. C. and 


D. and afterwards accept the notes of 
B. and C. in diſcharge of the bond, 
chancery will not afford A. relief againſt 
D. on the notes not being paid, O. being 
a mere ſurety, and not having received 
any part of the conſideration- money, 
Skip v. Edward's, 438 


"ES UTLDBING:. 


If a man build upon another's land, hav- 

ing no title to it, and the owner 13 

' paſſive, and ſtands by without giving 

notice of his title, the builder mall 

have the land inequ'ty ; for there Vu 
Vor. IX. 


223 


cedit edificio ; but ſuch builder muſt 
have no title or colour of title to build 
there, as leſſee, &c. has, for the land- 


lord need not to give notice in ſuch 


caſes, Attorney General v. Baliol Col- 
lege, Oxford, 411 


2 
CERRTIONALYL 
See REPLEving 
I. A certiorari may be returned in chan- 
cery, and ſent to the king's bench or 
common pleas by mittimus ; or it may 
be returned immediately into thoſe 
conrts, Woodcroft v. Kynafton, 305 


2. There is no method of removing pro- 
ceedings out of courts of record but by 


certiorari before judgment, or writ of 


error after, Woodcroft v. Eynaſton, 306 


3. Certiorari muſt be to remove the re- 
corditſelf, where the action commenced 

in the inferior court is to be proceeded 
upon. But where an action in an infe- 
rior court is brought on a judg ment in 

a ſuperior, and aul biel record pleaded, 

a certiorari to remove the tenor of the 
record is ſufficient, Woodcroft v. Ky- 


naſion, | 397 
CHANCERY. 
See CourTs and RELIEF, 


AND CHARITABLE 
USES. 


See MoRTMAIN. 


1. Adetree of the commiſſioners of cha- 
ritable uſes reverſed, right v. Hobert, 
„ 64. 65 

2. A. after giving legacies, goes on: 
« tem, I give to the charity- ſchool of 
« Y, gol. ; iten, I give to the Latin 
& ſchool of S. 
„ to the poor of 7. gol. a- year, to be 
« paid out of my eſtate at Omer by 
« my executor;” and gives the eftate 
at Omer to his executor ; this is a per- 
petual annuiry of 5l. to the Latin 
ſchool, charged upon the Omer eſtate, 
. | in 


CHARITIES 


Fi 


5s. ; item, I give 


* 


A TABLE OF PRINCIPAL MATTERS. 


in whoſefoever hands it comes, Chee/c- 
man v. Partridge, -» 


3. A. by will deſires his executors, within 
twelve months after his deceaſe, to ſet- 
dle and ſecure, by purchale of lands of 
inheritance, or otheravays as they all be 
adviſed, an annuity of 50l. to be diſtri- 
buted for ever, by his executors, their 
heirs aad aſſigus, among the poor of 
Leete : this is a good charity, notwith- 
ſtanding the ſtatute of Mortmain, by 
reaſon of the words or otherwiſe,” 
Sorreſby v. Hollings, _ 221 


4. Sir Thomas White's charity, the nature 
of, Sorreſby v. Hollings, 


5. Leaſes made by a corporation for 
charitable purpoſes confirmed in equity, 
Attorney General v. Gower, 224 


6. The beſt way to regulate charities is 


to have ſchemes laid before the maſter, 
Atterney General v. Baliol e Ox 
408 


= ns 


CHILDREN. 
See Deviss, &c. 

1. Chancery will afi& proviſion for 

younger lden, Half penny v dale, 

| 56 

2. Where a perſon was reported by a 
maſter to be a fit guardian to a ratural 

* chile, yet ſuch guardian was not allowed, 
bat the child was placed with the father 
who owned her, Ord. Blacketr, 116 


3. If legacies be given inter alia fo chil- 
dren, *©* to be paid at twenty one, Sc.“ 

- A ſubſequent clauſe, that all legacies 
«+ ſhall be paid within a year after my 
ce geceaſe,” ſhall relate only to the 
other legaties in the will, Adams w. 
Clerte, 154 


CHOSES IN ACTION. 


SeeDevist,MARRIAGE SETTLEMENT, 


1. If in conſideration cf a wife's fortune, 


; conſiſting of cheſes in action, a heſband. 
ſettles an eſtate inadequate to ſuch for - 


tune and the degree ot his wife, a court 
of equity will not take away the right 
Which the law gives the wife to chg/es 
in action, Sys v. Price, 17 


3 


222 


2... deviſes his lands to truſtees for pay- 
ment of debts and legacies, and after 
to P. in tail male. B. ſuffers a reco- 
very, and enters into a treaty of mar- 
riage with C. an infant, a legatee of 
zool. and alſo of a bond of 20ol. 
charged on the ſaid eſtate ; on which 
B. covenants with truſtees, by articles, 
that in conſideration of the intended 
marriage, and of the portion of Zoool. 

- and bind of 200l. to ſettle a jointvre 
upon C. cf one-third of the deviſed 
eſtate, which was about z3oo!. a-year, 
In bar of dower : the marriage took 
effeQ, and the wife {urvived ; but her 
choſes in action, being the conſideration 
of the ſettlement, ſhall not ſurvive in 
equity, Seys v. Price, | 217 
3. A cheſe in action of the wife's before 
marriage, and charged upon the huſ- 
band's eſtate, ſhall not, after the death 
of the huſband, ſurvive, but ſhall be 
conſidered as merged, 2 v. Price, 
220 


COLLEGES 


1. Not obliged to account ſo ſtrictly, and 
ſo far back as common perſons are, 
Altorney General v. Ns ag College, Ox+ 

fera, 409 

2. College os a A the rent ſubject 
to taxes; the tenant, by miſtake, did 
not deduct them; equity will not allow 
him thoſe already paid, nor decree the 
account back, Aiterney General wv. 
Baliol College, Oxford, 410 


COMMISSIONERS CF SEWERS. 


They made a wrong aſſeſſment, and the 
complainant by their warrant diſtrained, 
for which he was ſued. This court 
would not relieve, Bow vᷣ. Smith, 94. 


95 


COMMON RECOVERY. 
See page 16. 


1. Thovgh there was no legal tenant to 
the præcipe in order to ſuffer a common 
recovery, yet after length of time it 
ſhall be preſumed there was a legal te- 
nant, Yebber v. Monirath, 143 


2. A papiſt being tenant in tail ſuffer- 
ed a common recovery, and declared 
the 


CCC 1s oa Beas 


| the uſes to himſelf and his heirs ; and 

held, this was not a purchaſe within the 
| flatute 11. & 12. Will. 3. Lord Der- 
wentwater*s Caſe, 172, 173 


3. Of barring eſtates-tail by a common 


recovery, Derwentawater's Caſe, 178 


COMPOSTTEO NS 
See DeBTs. | 


CONDITIONS. 
See Bonds. 


1. On a deviſe of ſo much money to a 
feme ſole, provided ſhe marry with 
the conſent of her father and mother, 
& or the ſurvivor of them, the mar- 
riage is a condition to the payment of 
the legacy, Garbut v. Hilton, 210 


2. 4. by will gives his davghter 1000l, 


to be paid at twenty-one or marriage, 
provided ſhe marty with the conſent of 
executors ; if any of the executors die, 
the condition is void, Graydon v. 
Hickes, 55 215 


3. But if a legacy be given to 4. with 


condition that if ſhe ſha!l marry before 


twenty-one without the conſent of the 


executor; then to B. c. the executor 
renouncing, yet his conſent is neceſſary 
to ſave the condition, Graydon v. 
 Hickes, EF: 216 
CONSIDERATION. 


1. What may be a good conſideration, or 
not, Evans v. Hoſrins, ' 9 $4 


2. The force and extent of confideration 


of marriage, Reeves v. Reeves, 132 


 CONTEMPTS. 
See PROCESS and PRO Cox Esso. 
The practice of affidavits on granting 
ſequeſtrations for contempts, Fryer v. 
Vernon, 124 
CONTRACTS. 


Set INFANT. 


CONVEYANCE, 
1. Caſes referred to where a court of 
equity will ſet afide a conveyance ob- 
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tained from a perſon of a weak mind, 
ME © TE ROOY 303. norts 
2. In what caſes a court of equity will ſet 
aſide a conveyance for fraud, impoſi- 
tion, and undue influence, Bennett, Cc. 
v. Vade, c. | 312 


3: If conveyance is ſet afide for fraud, 
and it was good at law, and the grantor 
was obliged to come into chancery, he 
ſhall not be relieved without doing 
equity, by allowing laſting improve. 
ments, Attorney General v. Baliol Cal- 
lege, Oxford, © 7 £13 


4: Soin the cafe of turning abſolute con- 
veyances into ſecurities for the money 
advanced only, Attorney General v. Ba- 
liel College, Oxford, 4i2 


COPYHOLDS: 
See Box DS and COVENANTS, 5 
Copyholds will paſs by a deviſe of © real 
* eſtate,” Aicherley v. Vernon, 75 


CORPORATIANEL 


See CHARITIES AnD CHARITABLE 


UsEs. 


If lands are given to corporate bodies, 
and corporation leaſes, ot is diſſolved, 
the land will not eſcheat, but will re- 
vert to the donors, Attorney Gentral v. 
Lord Gower, | 226 


COSTS. 
1. When cofts ſhall be given, 147. notis 
2. Pariſhioners ordered to pay coſts on a 
ſuit for tithes, Smithſon v. Dodſon, 
118 


3. On a bill brought for a ſpecific legacy, 
coſts decreed out of the other part of 
the teſtator's perſonal eſtate, that the 
legacy may be entire, Baghaw wv. 
Newton, - 283 


COVENANTS... 


1. A covenant, that if the eſtate was to 
be fold the mortgagee ſhould have the 
benefit of pre-emption ; but not being 
claimed before the eſtate was ſold, the 

| benefit of the covenant was loſt, Orby 
v. Trige, 2, 3 

2. A man covenanted for himſelf and his 
heirs to ſurrender a copy hold eftate to 

K k 2 ſuch 


* 
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ſuch uſes, and died before it was done; 


but on a bill agaioft the heir for a ſpe- 
cial execution of the covenant, it was 
decreed accuidingly, Neave v. Keck, 
| - 106, 107 
3. Leſſee for years covenants not to alien 
without licence of the leſſor, under pe- 
nalty of forſeiting the leaſe ; if he after 
aliens without licence, equity will not 
relie ve him, Vafer v. Moccatto, 112 
4. In what caſes covenants in a leaſe are 
to be underſtood as covenants of per- 
petual renewal, or not, Furnival v. 
Cr ew, | 440 


3. Where a man covenants to Jay out a 
ſum. of money in the purchaſe of lands, 
and deviſes his real eſtate before he has 
made ſuch purchaſe, the money to be 


laid out will paſs to the deviſee. Caſes 


cited, 78. notis 
6. But where 4. deviſed ** all his real 
« and perſonal eſtate,” and afterwards 
articled to purchaſe lands, and then 
died, the heir at law was held to be 
entitled to this eftate, as not paſſing by 
the will. Caſes cited, 78. notis 


7. If A. in conſideration of marriage, co- 
venant to ſettle his eſtate, within 1wo 
- years, to the uſe of himſelf for life, 
without impeachment of waſte, with 
remainder to his wife for life, remain- 
der to. his heirs male in tail ſpecial, 
remainder to the heirs of the body of 
ſuch heirs male, with remainder to his 
own right heirs ; and that he ſhould 
ſtand ſeiſed to the faid uſes until a ſet- 
tlement ſhould be made; and then, 
without making the ſettlement, levies a 


fine, ard afterwards declares different 


uſes, and dies, leaving a large eſtate to 
deſcend to his eldeft fon, to whoſe uſe 
no part of the eſtate was declared under 
the fine; ECHT will decree a ſetile- 


ment to be made purſuant to the uſes 


declared in the marriage- articles, Tre- 
wor v. Trevor, 161 


Uns. 
1. Cour or CHANCERY, its juriſ- 
diction, &c. (See BILISs, Juris- 
- DICTION, RELIEF.) . 


2. Cover or eExcHEQuER. A decree 
was in the court of exchequer againſt 


* 


tenant for life, to hinder him from 
committing waſte ; which decree was 
founded on a deed of ſettlement ; and 
on a bill in chancery to ſet that deed 
aide, the defendant pleaded the decree 
in the exchequer, but was over-ruled, 
Wing v. Wing, ; 109, 110 


3. Ducxy cou r. A bill in the ducky 
court for lands demurred to, becauſe it 
did not aver that the lands lay within 
the duchy, it being a circumſcribed 
juriſdiction, Lord Coningſby's Caſe, 95 


CREDITORS. 
| See DRBTSs, &c. 


CURTESY OF ENGLAND. 


1. Where the huſband ſhall be tenant by 
the curteſy of Exgland, or not, Boothby 
v. Vernon, 147 to 151 


2. Deviſe to the wife for life, remainder 
to the iſſue male of her body, and to 
the heirs male of ſuch iſſue male, re- 
mainder over: ſhe had iflue a fon, who 
died in her life, and then He dies, but 
being heir at law to the teſtator, the 
reverſion in fee deſcended on her; and 
yet decreed, her huſband ſhould not be 
tenant by curteſy, Bootbby v. Vernon, 
. | 148 


CUSTOMS OF LONDON, &e. 


A freeman of London having one 
daughter, and ſeveral grandchildren by 
ber, deviſed his perſonal eſtate to pay 
debts and legacies; and afterwards 
what remained to be ſold, and the inte- 
reſt of the money to be paid to his ſaid 
_ grandchildren, ſhare and ſhare alike, 
till of age, but did not diſpoſe the prin- 
cipal ſum, which the daughter and her 
huſband claim by their bill, Newland 
V. Shepherd, 57. 58 


v. 

DEBTS, DEBTORS, AND CREDI- 
| TORS, ' 

1. A goldſmith's note given in part of 


payment on Saturday, but not offered 
: do 
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to the drawer till Monday following, is 
no new credit given to the drawer, but 
the indorſor is ſtill liable, Mead v. Ca/- 
well, 60 
2. A creditor cannot ſue one co- executor 
alone without the other, Scurry v. 


More, | 89 


3. The obligor, on payment of 2ol. to the 
obligee, procured a bond and notes for 
money to be delivered up to him, on 


pretence he was poor, and nearly related 


to the obligee; but that pretence not 
being proved, he was ordered to ac- 
count for the bond and notes, Lucas v. 
Adams, | 118, 119 


4. Lands given in truſt, or deviſed to pay | 


debrs and legacies, to be deemed as 
money in reſpect to creditors, but not 

in reſpe& to the heir at law or reſiduary 
legatee, Roper v. Radcliffe, 171 
5- Acreditor on ſecurity, and at the ſame 
time tenant of an eflate, ſhall not be 
obliged, unleſs there is a particular 
agreement to that purpoſe, to take his 
debt by driblers, 2. e. to take the 
overplus of the rent in his hands in part 
of payment to reduce the principal 
after deduction of the intereſt due on 
his debt, Wilkinſon v. Sterne, 

See tit. DECREE. 


| DECREE. | 
1. A decree for confirming or avoiding 
a will, where an infant is heir or devi- 
| ſee, is final, Whitechurch v. M bite- 
_ church, | 15 | 
2. An infant bound by decree, Charles 
V. Anarews, 8 
3. A promiſe, though not in writing, de- 
creed to be performed, Alliſon's Caſe, 
Fe 63. 
4. See alſo Hofer v. Read, 86 
5. Pending a ſuit by the creditors againſt 
the mortgagor to ſell, &c, the mortga- 
gee got a decree to forecloſe ; but de- 


creed the mortgagor and creditors | 


might redeem on payment of principal, 


intereſt, and coſts, and that the lande 


ſhou'd be ſold to pay the creditors, 
| Soley v. Saliſbury, "43 
6. See a decree made in the exchequer 

pleaded in chancery, and over-ruled, 
Ving v. Wing, 


299 


128 


153 9 


1 110 
09, | Kk 3 


7- An agreement in writing loſt, but con · 
feſſed in the anſwer; decreed to be 
executed, Heſier v. Read, 86 


8. See a decree of commiſſioners of cha- 
r'able , uſes reverſed in chancery, 


Wright v. Hobert, 64, 65 
DEEDS AND CONVEYANCES. 


1. An agreement in writing being loſt, 
but confeſſed in the anſwer, ordered io 
be executed, Hofer v. Read, 86 

2. Deeds were ordered to be brought in- 
to court to be inſpected by the plaintiff, 

in order to make out his title, Fire . 

Sidenham, 99 


3. The defects of deeds ſupplied in * 


ty, Allifes's Caſe, 63 
4. See allo Hofier v. Read, 86 
5. See allo Charles v. Andrews, - 152 


6. Org covenants by deed to ſurrender a 
copyhold, but dies before the ſurrender 
made ; but decreed the heir ſhould 
ſurrender, Nabe v. Keck, 1 ob, 107 


7. A decree was made in the court of ex- 
chequer againſt tenant for life, to hin- 
der him from committing waſte, which 
decree was founded on a deed of ſett'e- 
ment; and upon a bill now brought to 
ſet that deed aſide, the defendant plead- 
ed the decree in the exchequ:-r, which 
was over- ruled, Ving v. Wing, 109 


8. So articles for ſale of an eſtate were 
decreed to be performed, Charles v. 
Audreaus, 151,152 


. In deeds, as well as wills, where it ap- 
pears that the word Heirs ſhould be un- 
derſtood as a word of purchaſe, this 
court will decree it fo, Hod/ell v. Bu 


DEFENDANT. 


1. Where a defendant is intereſted in the 
having another made a defendant, the 
plaintiff muſt make ſuch a defendant ; 
but where the plaintiff only is affected, 
he may or may not make ſuch party a 
defendant, at his pleaſure, Wilhams . 

"Williams, 299 


2. Equity makes a great difference where 
a man is plaintiff or defendant in that 
| courts 
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-court, Attorney General v. Balial Col- 
ge, Oxford, 471 


3. Defendant is not obliged to diſcloſe. 


any fact which would tend to ſobject 
him to a corporal puniſhment or a pe- 
- cuniary penalty, or endanger a loſs of 
office, Selwyn v. Honeyweod, 419 
4. In what cafes the court of chancery 


will admit the defendant's teſtimony, 
. Meadbury d. 1/dail and Freind, 433 | 


DEMURRERS. 


Demurrer to a bill in THE Doch 
COURT, that it did notaver that the 
lands lay within the duchy, allowed, 

Lerd Coningſ2y's Caje, 95 


DEPOSITIONS. 


See depoſitions kia” Ze . ee before 


the defendant bad anſwered-or five 
Joined, Soutbævell v. Lerd Limerick, 
e at 2nd 133 


Alteration of deſcent, . Stringer v. New, | 


303 


©” DEVISES, WILLS, .&c. 
1. A deviſe to the eldeſt ſon of his eideſt 


fon in tail male, and for want of ſuch 


iſſue to his fecond ſon in tail male, he 
mall take immediately, Gore v. Gore, 
2. A deyiſe of 5l. 49. ſole executor, 
« for the care ard pains he may ſuſ- 
% taia in foifilling the truſts of the 


« will,” excludes him from e Hayy 


Tefidue of the telaror”s perſonal eftate, 
| Rafbfeld V. Carr, 71 | 9 


4. If a father deviſe lands to truſtees and 


their beirs until his ſon aitain the age 
of twenty-five, a mortgage made dy tlie 
ſoa When only twenty-one is void, 
Spencer . CG "0 
A freeman of Londoa having one daugh- 
ter, and ſeveral grandchildren by her, 
deviſed his perſonal eſta e tp pay debts 
and legacies ; and afterwards What re- 
maiced to be ſold, and the money ari- 
Bag by ſale, vi. the intereft, to be 
paid to his grendchildren, ſhare and 
itare alike, until of age, but did not 


diſpoſe the principal fam ; and now his 
daughter, who was heir at law, and her 
huſband, exbibited a bill to have the 
principal, Neuland v. Sheppard, 57 


5. A deviſe of lands to his ſecond ſon, and 
his beirs for ever, and for want of ſuch 

. heirs, then to the right heirs of tae teſ- 
tator, who died, and ſo did the ſecond 

- ſon without iſſue, living his elder bro- 
ther: adjudged, that the ſecond ſon 
had an eſtate-tail, and no more, becauſe 
thoſe words, and for want of ſuch heirs, 
are void in point of limitation and im- 
port no more than <vant of ſuch i ue, 
becauſe che ſecond ſon could never die 
without heirs ſo long as his brotbers, 
or any heirs of his father, were living; 
therefore the heir at law, in this caſe, 
ſhall take by deſcent, and not by the 
will, Nerting bam v. Fennour, cited, 71 


If a man deviſe all his real and perſo- 
nal eſtate to truſtees, and afterwards 
. purchaſes a fre farm rent iſſuing out 

of his manor, and ccxrrads for the pur- 

chaſe of land, and pays part of the pur- 

chaſe money, but before the contract is 
completed makes a codicil, whereby he 
_ deviſes * all the lands by me purchaſed 
“ fince the publiſhing of my will to 
* the truftees in my will named,” 
and then revokes the will as to two of 


6. 


the truſtees, and appoints two others; 


the fee-farm rents and after-purchaſed 

lands, although the purchaſe be not 
completed at the time of his death, and 
alſo all his before-deviſed real eſtate, 
paſs ; for the codicil is a republication 

of his ati, Acberley u. Vernon, 71, 72 


7. If a man poſſeſſed of freehold, leaſebeld, 


and cepybold lands, deviſe all his 
real eſtate to rruſtees,” without men- 
* tioning hiscopybolds, yet if it appear by 
a codicil to have been the intention of 
the teſtator, the copybolds ſhall paſs 
accordingly, and not reſult to the heir 
at law, Acherley v. Vernon, 72 


8. Teſtator had agreed for the purchaſe 


of a copyhoid, and purſuant to that 
agreement a furrender was made out of 
court to his uſe ; then he deviſed “ all 
his lands to R. B. Cc.“ and died 
before admittance : decreed, that the 
copyhold lands ſnail paſs, becauſe the 
te ſtator had a title in equity to recover 
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them, and the vendor flood ſiſed for 
him till a legal conveyance could be 
made, Davy v. Beardſbam, cited, 75. 


in notis 


9. If a pe on article to buy certain lands, 
he thereby becomes ſeiſed thereof in 
equity, and they will paſs by a /u/e- 
guent deviſe of “ all his lands of inhe- 
© ritance.”” Caſes cited, 78. notis 


10. Deviſe by a father to his two daugh- 
ters carries a fee-ſimple, Carpenter v. 
G nE; 

11. Lands deviſed to his wife and her 
beirs, to be ſold for payment of debts 
ard legacies in aid of the perſonal 
eftate, and not being ſold, if the perſo- 
nal eſtate is ſufficient to diſcharge the 
whole, the heir ſhall have the lands as a 
reſulting truſt, Buggins v. Tales, 122 


12. Deviſe vo.d for uncertainty, Buggins 
D. Tate, 122 


13. Deviſe to the wife for life, remainder 
to the iſſue male of her body, and tothe 
heirs male of ſach iſſue male, remainder 
over ; ſhe had iflue a ſon, who dicd in 


ber life-time, and then ſhe died; but 


ſhe being heir at law to the teitator, 


the reverſion in fee deſcended on her: 


decreed, that her huſband ſhall not be 


tenant by the curteſy, Sootbby v. Ler- 


non, | 147 
14. A deviſe of all my real and perſo- 
« nal eſtate to A. in truſt to pay debts 

« and legacies, the reſidue to be laid 
« gut in lands to the uſe of B. and C. 
« and the /urwivor of them, their heirs 
« and afhigns, for ever, equally to be 
« divided between them, ſhare and ſhare 

« alike,” creates a joint-tenaney, Bar- 
ter v. Giles, 157 
15. Deviſe of lands to a papiſt is a pur- 
chaſe within the meaning of the act 
11. & 12. Will. 3. c. 4. to prevent the 
growth of popery, Roper v. — 

: 107 

16. If perſonalty be deviſed 'to a wife, 
and ſuch child as ſhe ſhall be enceinte 
with at her huſband's death, and in caſe 


ſhe die without iſſue by him, upon her 


death a deviſe over, this is a good exe- 


cutory deviſe, Evit v. Williams, 209 


17. On a deviſe of ſo much money to a 
fame ſole, © provided ſhe marry with the 


* 
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7 conſent of her father and mother, or 
the ſurvivorofthem;” the marriage 
is a condition precedent to the payment 
of the legacy, Garbut v. Hilton, 210 


18. 4. deviſes his lands to truſtees for 
payment of debts and legacies, and 
after to B. in tail male: B. ſuffers a 
recovery, and enters into a treaty of 
marriage with C. an infant, a legatee 
of 30001. and alſo of a bond for 2001. 

charged on the ſaid eſtate 3 on which 

B. covenants with truſtees, by articles, 
that in conſideration of intended mar- 
riage, and of the portion of zoool. and 
bond of zool. to ſettle a jointure upon 
C. of one third of the deviſed eftate, 

Which was about 3ool. per annum, in 
bar of dower. The marriage took 
effect, and the wife ſurvived; yet her 
chhgſes in action, being the conſideration 
of the ſeitlement, ſhall not ſu vive in 
equity: and this a good ſettlement, 
according to 27. Hen. 8. c. 10. to bar 
the wife of her dower. But if, in con- 


ſideration of the wife's fortune, which 


conſiſted of cheſes in action, a huſband 
ſetiles an eſtate inadequate to ſuch for- 
tune and the degreeof the wife, a court 
of equity will not take away that right 
which the law gives the wife to cho/es 
in adlien, Seys v. Price, 217 
19. A deviſe of real and perſonal eſtate 
to the attorney who made the will, 
Pomfret v. Murray, 230 
20. A deviſe of a term of years to the 
mother for life, remainder to the 
daughter, is an executory deviſe, Theo- 


balds v. Duffoy, 102 


21. Lands deviſed to his wife and her 
heirs, to be ſold for payment of debts 
and legacies in aid of the perſoral 
eſtate, and not being ſold, if the perſo- 
nal eſtate is ſufficient to pay the Whole, 
the heir ſhall have the land as a reſult- 
ing truſt, Buggins v. Yates, 122 to 124 


22. Lands given in truſt, or deviſed to 
pay debts and legacies, ſhall be deemed 
as money in reſpect to creditors, but 
not in reſpect to the heir at law or 
reſid uary legatee, Roper v. Radchfe, 

| 171 

23. By a deviſe of the refidaum, the in- 

heritance paſſes, Carpenter v. Cbap- 


92 
24. Peviſe 
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24. Deviſe of a legacy to bis grandchil- 
- dren, if they arrive at twenty-one, or 
marry, Burdett v. Young, 93 
25. Deviſe to the mother for life, re- 
mainder to her children ; ſhe had then 
one child; and abcut four years atter- 
wares he makes a codicil, when the 
had two children more, who died : 
they all took an eſtate in fee as tenants 
in common, Bateman v. Roach, 104, 
N 105 

26. Deviſe, that he did not doubt but his 
wife would be kind to his children, is 
void for uncertainty, Buggins v. Yates, 
)) 
27. The huſband deviſed his real e ſtate 
to his three daughters and their heirs, 
and then by a codicil deviſed it to his 
wife, if his three children ſhould die 
without iſſue, and made her guardian 

to the children; ſhe married again; 
the guardianſhip was taken from her by 
the Coart, Mer gan v, Dillen, 135, 136 
28. The mortgagee had a term for five 
hundred years, and after took another 
term of the ſame lands for one thou - 
and years in the name of a third per- 
on, to commence after the determina- 
tion of the firſt term, and then purchaſes 
the fee-ſimple in his own name, aud 
then deviſed the lands to E. G. for life, 
remainder in tail, &c. this will was 
void as to paſs the lands, becauſe not 
atteſted by three witneſſes ; but then 
it was infiſted, that it was good for the 
one thouſand years as a term in groſs ; 
but it was decreed to be a term at- 
tending on the inheritance by implica- 
tion of law, c. Hbitchurch v. White 
cbarcb, RET. . 


29. Contradictory elauſes in 2 will ſhall 


be ſoa expounded as to make all conũſt, 
Aan v. Clerle, 154 
30. A deviſe by @ papif, in trult to pa; fs, 
- of lands to be fold for the payment 
«« of debtsand legacies, and the refidue 
«_ to be paid to A. @ papiff, when ſhe 
% ſhall attain her age of twenty · one 
« years, or be married with the con- 
1 ſent of the ſaid rruſtees,” is a good 
deviſe, notwrhftanding the ſtatute 
11. & 12. Will. 3. e. 4. if the deviſee 
_ conforms to the proteſtant church within 
ax months after ſhe attains the age of 


Fit ins. 
| 154 
31. A will ſhall not be eftabliſhed againſt 

an heir at law, without a trial at com- 


eighteen years, Hill v. 


mon law, Daun v. Chater, 90 
32. Where collateral proof ſhall be ad- 
mitted to ſhew the intent of the teſta- 
tor, Raſhfeld v. Careleſs, 9 
33. See allo Barker v. Giles, 159 


34. Deviſe by a mortgagor or ceffui que 
truſt good, without ſurrender ot copy- 
hold, Gi5/or v. Seiles, 267 

35. A deviſe of lands for ever conveys 
an eſtate in fee, and is not affected by 
ſubſequent words requeſting thedevilce, 
in caſe of failure of iftue ot his ſaid 
© body, to give the eſtate to another, 
Bland v. Biand, 478 


36. The court of chancery will not order 
a2 deviſee of land to make ſatisfaction 
to the heir for monies laid out by the 
teſtator, on a notion that he was poſ- 
ſeſſed of an eſtate in fee, Ellinor v. 
Garton, 6 480 


See ExecuToes and Mo TMAIN. 


DISTRESS. 


Commiſſioners of ſewers made a wrong 
aſſeſſment, and the plaintiff by their 
warrant eiſtrained ; the Court would 
not relieve, Bow v. Smith, 94 


D EN. 
1. Dower cannot be barred but by an 


expreſs intention of the parties, Charles 
wv. Andrews, © 152 


2. What ſhall be a good ſettlement to bar 
the wife of her dower, according to 
27. Hen. 8. c. 10. Seys v. Price, 217 

DUCHY. 
Ste Court, 


E. 
EAST INDIA COMPANY. 
In what caſes the court of chancery will 
or will not permit the books of the Ea 
N 22 , R * 4 1 
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Tazdia Company to be inſpected, Steward 
v. Eaft India Company, 387 
ENROLMEN T- 
See DecrEE. 
ENTRY OF GOODS. 
See UnDERTAKING 


E R R OR. 
See WR IT. 


ESTATES. 
See Devrises and LIMITATIONS. 


1. Whether a monk profeſſed is capable 
of taking an eſtate, Anderton v. Com- 


miſſioners of Forfeil..! Eſtates, 54 


2. If a Dutchman be poſſeſſed of real eſtate 


in Holland, and perſonal eſtate in Eng- 
land, and deviſe his real eſtate to 4. 
and his perſonal to B. the per- 
ſonal eſtate ſhall be firſt applied to pay 
his debts in Holland, though real eſtate 
there is liable to debts, Anonymous, 65 
3. A term for years is a leſs eſtate than 
an eſtate for life, and why it is ſo, 
Theobalds v. Duffy, 102 
4. A wife poſſeſſed of a term, by marry- 
ing an alien, does not inveſt him in 
her eſtatę, Theobalds v. Duſſoy, 104 


5. A deviſe to the mother for life, re- 


mainder to her children, &c. ſhe hav- 


ing then but one child; about four 


years after, when ſhe had two more 


{who after died) he makes a codicil to 


the will, and held that all the children 
had an eftate in fee as tenants in com- 
: mon, Bateman V. Roach, 


6. A papiſt tenant in tail ſuffered a com- 
mon recovery, and declared the uſes 
to himſelf and his heirs ; this is not a 

purchaſe within 11. & 12. Vill. 3. for 
it is no acquiſition of a new eſtate, but 
only a modification of the old family 
eſtate, Lord Derwertwater's Caſe, 172, 

; i . 5 : 173 

2. The perſonal eſtate muſt come in aid 
of the real, Anonymous, | 66 


8. If an eſtate is given to a father for 
the benefit of his children, to be paid 


104, 105 


them at twenty-one, and the father hat 
no child, it ſhall remain in him for his 
own benefit abſolutely, Salt v. Cham- 
bers, 260 
9. Articles for ſale of an eſtate decreed 
to be ſpecially performed, Charles v. 
Andrews, 151 


ESTATES-TAIL BARRED. 
See Common Recovery. 


When tenant in tail ſuffers a A 
every one who comes in by ſuch reco- 
very comes in continuance of the eſtate. 
tail, and is liable to all charges, Der- 
⁊bentæuater s Caſe, 179 


EVIDENCE. 


1. Parol evidence admitted to prove the 
intention of a teſtator, Raſofield v. 
Careleſs, 9 

2. Where collateral proof ſhall be ad- 
mitted to ſhew the teſtator's intent, 
Raſhfield v. Careleſs, 9, 11 


3. Parol evidence ſhall not be admitted 
to contradict a will; but may be ad- 
mitted to aſcertain a perſon or thing, 


11. Lotz, 


4. The exemplification of a ſentence 
given in a foreign nation ſhall be read 
as evidence here, that ſuch ſentence 
was given there, without further proof, 
Anonymoas, FE 

5. Depoſitions of witneſſes who are 
abroad, received as evidence. 
wv. Fitzgerald, 330 

6. In what caſes evidence allowed to be 

read in chancery in favour of a will, 
Bailey v. Wilſon, 473 


EXC HE QU E R. 


See Cours. 


EXECUTORS AUD ADMINISTRA- 


TORS. 


1. An executor having a ſpecific legacy 
deviſed to him, is a truſtee for the re- 
ſiduary part, Raſſield v. Carel, g 

2. Where an executor ſhall have the re- 
fiduary part free from any diſtribution, 
Raſhfield v. Careleſs, 11 

e 3. Where 
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3. Where an executor hath no ſpecific 
legacy deviſed to him, he ſhall have 
the rejeduum after debts and legacies 
paid, ' Hutchinſon v. Vincent, 27, 28 
4. The perſonal eſtate in the hands of ex- 
ecutors, &c. muſt come in aid of the 
real, Anonymous, £656 


5. If executors pay ſpecialty debts ſe - 


cured on the real eſtate, out of the per- 
ſonal eſtate of the teſtator, the ſimple 
contract creditors ſhall have the ſecu - 
rities, Charles v. Andrews, 


6. If a legacy be given to B. payable 
two years after the teſtator's death, 
and B. dies within the two years, yet 
his executors are intitled to the legacy, 
Sheldex v. Sheldon, 211 


Joint adminiſtrators and exycutors 
muſt retain their debts. rateably and in 
proportion to the aſſets, Chapman v. 
. Tarzer, RS 14: 36S 
8. A legacy to an executor, in nature of 
an exception, will not preclude him 
from the reſidue, Næuead v. Jebnſen, 
5 245 

EX ECUTORTY DE VIS E. 
1. If perſonalty be deviſed to a wife and 
ſuch child as ſhe ſhall be enceinte with at 
her huſband's death, and in caſe ſhe 
die withcut ĩſſue by him, a deviſe over; 
this is a good executory deviſe, Evit 
v. Willians, = | 209 
2. A. deviſes his real eſtate to B. his bro- 


ther for life; then to truſtees to pre- 


ſerve contingent remainders ; remain- 
der for his firſt and other ſons in tail 
male, with power to make jointure ; 
and if his ſaid brother had no fon, or if be 
Bad, and ſuch for died without i ue male, 
then to C. and his {irſt and other ſons 
in like manner; and willed, that bis 
plate, jewels, c. foould go to the heirs 
male of the family jucce/evely, as bis real 


eftate is ſettled, as much as thy could by 


 faw. B. died having no fon, and the 
limitation to C. held to be good by way 
of execrtory deviſe, Gower v. Gref- 
venor and Pigget, e net 249 


EXEMPLIFICATION. 
See DECREE and EVIDENCE. - 


151 


F. 
FACTOR. 
Though a factor has power to ſell, and 
thereby bind his principal, yet he can- 
not bind or affect the property of the 
goods by pledging them as a ſecurity 
for his own debt, though there is the 
formality of a bill of parcels and re- 
ceipt ; and therefore if a factor pledge 
the goods of his principal, the princi- 
pal may recover the value of them in 
an action of trover againſt the pawnee, 
on tendering to the factor what is due 
to him, without any tender to the 
pawnee, Daubigny v. Duval, cited, 


398. notts 

| „ | 
Deſcent of one diſcuſſed, Kennedy vv. 
Actland, | 1 


FT EME-S OL E: 

1. If a feme-/ole having 1400). flock con- 
vey ut to truſtees to the uſe of her in- 
tended huſband and herſelf for life, 
with power to diſpoſe of 200l. this 
er ſurvives to the wife on the death 

of her huſband, Horner v. Bendlees, 
N 335 

2. On a deviſe of ſo much money to a 
feme fole, ©* provided ſhe marry with 
* rhe conſent of her father and mother, 
tc or the ſurvivor of them; the mar- 
riage is a condition precedent to the pay- 
ment of the legacy, Garbut v. Hillen, 


210 


F EOF FMENT S. 
See DEE DS, Fines, &c. 


FINES. 

1. Of fges levied, and uſes declared there- 
upon, Trevor v. Trevor ( Sce Con- 

_ Mon Recoveries), 162, 163 

2. An ejectment, and confeffion of legſe, 
entry, and ouſter, without forther pro- 
ceedings, is not ſuch an actual entry 
as will be ſufficient to avoid a fine, 
Sterling v. Paulington, 248 


FORECLOSURE. 
ä e 
| | FORGED 
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FORGED NOTE. 
See Nor Ex or HAx D. 


85 FORM. 
A court of equity will diſpenſe with the 


form of the inftrument by which an 
appointment in purſuance of a power is 


made, Sergi/on v. Sealy, 390 
See BarGalns, Cox vg TYAN CE, DEEDS, 
” Se. ; 


1. An unreaſonable marriage-ſertlement 


not to be ſet afide except a fraud be 


proved, &c. Hobſon v. Starter, 80, 81 


2. An aſiignment of a leaſe of lands of 
200l. value, ſet aſide as obtained by 
fraud, Evans Vs Hoſteins, | 83. 84 
Where a mortgagee helps to carry on 
a fraud, his mortgage ſhall be ſet aſide, 
 Ofbdurne v. Lee, 


FUNERAL EXPENCES. 

The eftate of a huſband in the poſſeſſion 

of his deviſee, is liable to the funeral 
expences of the teſtator's wife, al- 
though ſhe lived apart from him on a 


ſeparate maintenance, Bertie v. Lord 


Cogferfiela, ; 985 


G. 


GIFTS. 


3. Where a perſon inſiſted on an abſolute 
gift by the inteſtate in his life-time, 
when it appeared to . be only a truft, 
Mitford v. Lord Herbert, 113 
2. A gift to A. for life only, et non aliter, 
and to the Heirs, or i ue, of his body ; 
here Bheirs or Yue are words of purchaſe ; 
for a conſtruction ſhall not be admitted 
ro enlarge an eſtate contrary to the 
word only, Hodſell v. Buſſel, 239 


GUARDIANS, &c. 
3. The guardianſhip of an infant is not 
aſſignable over to another, Reynolds Vs 


. Teqpany = 4? 


96, 97 


2. Where one was reported by a maſter - 
to be a fit guardian to a natural child, 
yet ſuch guardian was not allowed, 
but placed with the father, who owned 


her, Ord v. Blacket, 116, 117 
3- A mother cannot appoint a guardian 
by will, | 117. notis 


4. The huſband made his wife guardian 
to his children, &c. but ſhe marrying 
again, the guardianſhip was taken from 

her by order of court, Morgan v. Dil- 

lon, TO 135 

5. A guardian appointed by will, pur- 
ſuant to the 12. Car. 2. c. 24. is within 

the preventive and controlling powers 
of chancery, . | 143 noris 


FE 


| HALF- PAT. 

1. Although an officer's half-pay 1s not 
aſſignable at law, yet the uſe of it 
may be aſſigned in equity, and when 
ſo aſſigned, the aſſignor cannot main- 
tain an a ſumpfit for it as money had 
and received to his uſe, Stuart v. 
Tucker, cited, note 291 


2. Neither full nor * 4 of an officer 
aſſignable, Stuart v. T ucker, 16 

3. The king may at any time ſtop the 
pay of an officer in the army, by fig- 
nifying his pleaſure that it ſhall be no 
longer paid, Stuart v. Tucker, ib. 

N11 
Tithes of hay ought to be paid in graſs- 


cocks, Smithſon v. Dod/on, 117 
HEIR. 
1, The heir favoured in equity, See 


page 32. 90. 122. 157. 159. 171 

2. Lands were ſettled in marriage on 
truſtees, &c. that if the wife ſurvived, 
ſhe ſhould receive the profits as they 
were then let. The huſband made 
leaſes and advanced the rent ; and de- 
creed, that the heir at law ſhould have 
the advanced rent, Cawley v. Lawley, 


32 
3. Although 


A TABLE OF PRINCIPAL MATTERS. 


3. Although the intention of a teſtator 

de ever ſo apparent, the heir at law 
muſt of courſe inherit, unleſs the eſtate 

is given to ſomebody elſe, Gaſtin v. 
Gaſtin, cited, 72. aetis 
4- A will not to be eſtabliſhed againſt an 
heir without a trial at law, Daw/oz v. 
 Chater, | > + 0 
g. Lands deviſed to the wife to. be ſold to 


pay debts, &c. not being ſold, if the 
perſonal eſtate will pay the debts, the 


eir ſhall have the whole lands, Bug- 


gins v. Tates, 


6. A tenant in common dying in the life 
of the teſtator, his moiety will deſcend 


122 


to the heir at law, Barker v. Giles, 157. 


yy | | 159 
7. Lands given in truſt, or deviſed to 


pay debts, &c. ſhall be deemed as 


money in reſpect to the creditors, but 

not in reſpect to the heir at law, Roper 

ve Radcliffe, 1 5 
HOLLAND. 

1. If a Datchman be poſſeſſed of real 


* eftate in Hellazd, and perſonal eſtate 


in England, and deviſe his real eftate 

to A. and his 
perſonal eſtate ſhall be firſt applied to 

pay his debts in Holland, though real 
eſtate there is liable to debts, Anony- 
a mogs, a 5 
2. An exemplification of a ſentence in 
_ © Hetland, under the common-ſea! of 
THE STATES, may be read in evidence 


In a ſuit in chancery, Anonymous, ib. 


HUSBAND AND WIFE, 
S'ece BAkON and Feme. 


INE OTS. N 
An information againſt one for contriving 
to marry a woman to an ideot, Smart 
2. Tyler, 2 98 


perſonal to B. the 


JERSEY. 


The laws and cuſtoms of the iſland of 
Jerſey conſidered with reſpect to the 
diſtribution of an inteſtate's effects, 
James Pipon, c. v. Elizabeth Pipon, 
Oc. 7 431 


IMPLICATION. 
| See Devise, 


INCUMBRANCES, 
See SECURITIES, | 


INFANTS. 
See GUARDIANS. 
1. The guardianſhip of an jafant is not 
aſſignable to another, Regnolde b. Ten- 
bam, | = TY 40 
2. A contract made by an infant with 
conſent of his friends, is good, Zheobalds 
v. Daher, 103, 104 
3. A decree for confirming or avoiding 
a will, where an infant 1s heir or de- 
piſee, is final, M bitecburcb v. White- 
church, | 1 
4. An infant decreed to joĩn in a convey- 
ance within ſix months after he comes 
of age, Charles v. Andrews, 153 


5. Where an infant is intitled to a per- 
66 ſonal eſtate and to a real one, which is 


incumbered, equity will direct the per- 
ſonal to go in diſcharge of the incum- 
brance, but will not order mortgages 


to be affigned to attend inheritances, 


but ſtill to remain as perſonalty, Seys 
v. Price, = > 04 SOR 


INJUNCTION. 
Huſband, poſſeſſed of a term in right of 
his wife, was divorced à menfe et thoro, 
and an injunftion was granted, ha 
being about to {ſell this term, Azony- 
_ „„ 


| . 
In what caſe the Court will direct an in- 


quiry into the perſonal eſtate of a teſ- 
tator, Buggins v. Tates, s 


INTENTION. 


A TABLE OF PRINCIPAL MATTERS, 


INTENTION. 


Where collateral proof ſhall be admitted 
to ſhew the intent of the teſtator, 


* Raſhfield v. Careleſs, 9 
INT ERES T. 


1. Pre Gi e e e - 


lowed, Sergi/on v. Sealy, 392 
2. Money deviſed to be laid out on a 
ſpecial truſt carries no intereſt, Acher- 
3. Alegacy for mourning carries intereſt, 
but not for a ſum uncertain ; caſes 
cited, 79. notis 

_ Caſes referred to wherein the court of 
chancery will not allow intereſt, 26. 


JOINTENANTS any TENANTS 
' 1s COMMON, | 


What words in a deviſe ſhall make a 
joint-tenancy, and what a tenancy in 
common, Barker v. Giles, 157, 158, 

| | 159. aotis 


JOINT EXECUTORS, &c. 


See EXECUTORS. 


JOINTURE. 


1. An eftate in jointure cannot fink into 
a fee of a different nature, Rogers v. 
Downs and Others, 


2. An agreement by articles to make a 
jointure, is equal to a jointure, accord- 
ing to 27. Hen. 8. c. 10. in a court of 

equity, Seys v. Price, 219 


IRELAND. 


Where proceſs of the chancery here, will 
not affect lands in Ireland, Fryar v. 
Vernon, 125 


JUDGES CERTIFICATE. 


Where a reference is to the Judges on a 
caſe ſtated, no writ of error lies on 


their judgment; but if they certify 


their reaſons, the Court may conſider 
of it, Gore v. Gore, 2 5 


JURISDICTION, 
See Counts. 
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L. 
LEASES, 


Cee Covenants. .J(„ 


1. An aſſignment of an intereſt in a leaſe 
of lands of zcol. per annum value, in 
conſideration of 20l. only paid, and 
upon miſinforming the plaintiff, ſer 
aſide as obtained by fraud, Evans wv. 
Hoſhins, | - 83 


2. Huſband, poſſeſſed of a long term in 
right of his wife, made an underleaſe 
for ten years, and on borrowing money 
of the leſſee covenanted to grant him 
another leaſe after the end of the ten 
years, to continue during the time he 
had any right, but Jie before any 
ſach leaſe made; yet decreed that this 
was 2 good diſpoſal of the wife's in- 
tereſt, Steed v. Cragh, 42 

3. If tenant for life make a leaſe for 
years, reſerving rent at Lady%day and 
Michaelmas, and die inteſtate about two 
o'clock in the afternoon on Michael- 
mas-day, and the tenants pay the rent 
to the remainder-man, this is an admiſ- 
fion that it is due to the znrefate; and 
the Court will order it to be paid over 
to the adminiſtrator, Strafford v. Went 
evorth, | 2T 


4. If in a leaſe determinable on three 
lives it 1s covenanted, that on the 
death of one the leſſee may, if he pleaſe, 
ſurrender, and that the leſſor ſhall 
thereupon, and upon payment of a 
fine, grant a new leaſe for three lives 
in the terms of the old leaſe, and in the 
new leaſe the covenant to ſurrender as 
a life drops be made abſolute ; equity 
will aſſiſt the leſſce to retain polletfion, 

as if the prior leaſe had continuance, 
Ajſpton v. Bretland, 59 


5. A. ſeiſed of a church-leaſe for his own 
life, ſurrenders and takes a new one to 
him and his heirs for the lives of him- 
ſelf and of B. and C. two relations to 
him. B. paid the fine for renewal, 
which amounted to 1 500l. and by deed- 
poll, dated the day after the leaſe, de 
clared, that after his own death B. 
ſhould enjoy the eſtate for his life, and 
C. the ſon of B. ſhould have it after his 
death. A. continued in poſſeflion until 

his 


A TABLE OF PRINCIPAL MATTERS: 


his own death; after which H. mort- 
gaged, and articled for the fale of it, 
and ſurrendered the old leaſe, and took 
a new one, and added the life of the 
mortgagee's ſon ; and upon 3 bill to 
enforce the articles the queſtion was, 
Whether, as the fine was paid by B. 
and the leaſe taken in the name of A. 


* fhookt t ſulting truſt f. | . 2 
ſhould not be a reſulting truſt for 8. Where a legacy is to be paid out of 


B.? If fo, the declaration of truſt by 
A. would be bad. But decreed, that 
it was not a reſulting fine for B. and 
that he had no power to article for 


ſiuch ſale; that if the whole confider- 


ation for the new leaſe had moved from 
B. it would have been a reſulting truſt 
for him ; but the new leaſe was made 
not only in conſideration of the fine, 
but of the ſurrender of the old leaſe, 
Crop v. Norton, 233 
6. If a leafe or grant is at law, 
equity will not ſet it aſide without al- 
lowing for lafting improvements, 
Attorney General v. Baiiol College, Ox- 
ford, 


LEGACIES. 

| See Devises. 
1. A wife is barred by a ſpeciſic legacy 
from taking the reſidue, Martin v. 
| Rebowe, cited, | 9. noris 
2. Where an executor hath no /þecijic le- 
gay deviſed to him, he ſhall have the 
refeauum of the perſonal eſtate after 


debts and legacies paid, Hatcbinſen v. 


If legacies be given er alia to chil- 
dren © to be paid at twenty-one, Sc.“ a 


ſubſequent clauſe, that 41 legacies 


4+ 


* ſhall be paid within a year after my 


« deceaſe, ſhall relate only to the 
other legacies in the will, Adamt v. 
Clerke, | 154 
5. On a deviſe of ſo much money to a 
feme ſole, „provided ſhe marry with 
- © the conſent of her father and mother, 
or the ſurvivor of them; the mar. 


riage is a condition precedent to the pay- 


ment of the legacy, Garbat v. Hilton, 
| 210 


411 


6. A legacy to an executor in nature of 
an exception will not preclude him from 
the reſidue, New/ead v. Johnſon, 245 


7. On a bill brought for a ſpecific legacy, 
| coſts decreed out of the other part of 
teſtator's perſonal eſtate, that the le- 
gacy may be entire, Bag v. News 
tom, | 283 


lands at ſuch a time, if the legatee die 
before the day, the legacy is loſt ; but 
aliter if out of the perſonal eſtate, 
Bateman v. Roach, | 106 
9. If a legacy be given to B. payable 
two years after the teftator's death, and 
3. dies within the two years, yet his 
executors are intitied to the legacy, 
Sheldon d. Sheldon, _ 211 


10. Whea a legacy is to be conſidered as 
lapſed or payable, F:rgfield v. Newton, 
ons © . 428 

11. What ſhall be conſidered an ademp- 
tion of legacies, M ingſeld v. Neuron, 

5 
LETTERS. 


In what caſes the court of Chancery wilf 


allow letters to be read, Montgomerie 
D. Attorney General, 365 


LETTERS PATENT. 
See Parent. 


_ LIMITATIONS or ESTATES. 


See DerDs, Devrces, and: ExEcuToOoRY 


DEvVIsEs. 


1. See the limitations in the deeds of ſet- 
tlement of Sir Fohn Trevor's eſtate, 
Trever v. Trevor, 16, 162, Wc, 


2. A term on truſt for a life; then to 
the heirs of toe body of A. begotten, or 
to be begotten by B. her huſband, and 
to. their executors, adminiftrators and 
aſſigns, and for want of fuch iſfue, then 
over to C.; this is a good limitation 

over to C. Hodjeil v. Buell, 236 

3. The words heirs of the body, or i ue. 

though ſtrictly words of limitation, 

yet may be words of purchaſe, Hoaje!l 

v. Be, . 

| LIMITATIONS, 


A TABLE Or :PRINCIPAL MATTERS. 


LIMITATIONS, Tae STATUTE oe, 


- See STATUTE 21. JaC. 1. c. 16, 


LONDON. 
See Cusrous or LoxDon. 


1. A freeman of London having one daugh- 
ter, and ſeveral grand- children by her, 
deviſed his perſonal eſtate to pay d-bts 
and legacies, and afterwards what re- 
| ee to be ſold, and the money 


. ariſing by ſale, wiz. the intereſt, to be 


. Paid to his grand-children, ſhare and 
ſhare alike, until of age, but did not 
_ diſpoſe of the principal ſum ; and his 
daughter, who was heir at law, and 
her huſband, exhibir a bill to have the 
principal, Newland v. Shepherd, 58 


2. Caſe upon the will of Mr. Alderman 
Parfons, touching the diſtribution of 
his eſtate as a freeman of London, Par- 


fend v. Parſons, 464 
F 
If the traſtee of a lunatic renew a leaſe 


for his own benefit, it is a breach of 
the truſt, Ex parte Phelps, 357 


__ 


M. 


| MARRIAGE axp MARRIAGE 
| SETTLEMENT. 


Sz AGREEMENTS, Ba RON AND FEME, 
Di and LIMITATIONS. 


1. A father agreed to give his daughter 
| 2000). as a marriage portion with the 
plaintiff, and, having deviſed 2o00cl. 
to her, died before the marriage. It 
was decreed, that the huſband ſhall not 
have the other 1000l. becauſe he knew 
that zccol. was deviſed to her, and 
having accepted that legacy in mar- 
riage, ſhall have no more, Ayliſe v. 
Tracy, | 24 


2. If a mortgagee fraudulently ets: 


the mortgage-deed, for the purpoſe of 
_ . over-reaching a erg, eee 
- the mortgage is void, rn v. _ 


s - 


* 


3. The wife being poſſeſſed of a term for 

ears, and having married an alien, the 
marriage is not a gift in law to him of 
that term, Theovalds v. Duffoy, 104 


4. If a huſband make a ſettlement on his 
wife, in conſideration of a marriage 
portion, the wife ſhall be endowed, if 
it be not expreſsly ſtated in the deed to 
bein bar of her dower,” Charles v. 
Andrews, 152 


5 On a deviſe of ſo much money to a 
feme ſole, “provided ſhe marry with 
* the conſent of her father and mother, 
dor the ſurvivor of them;“ the mar- 
riage 1s a condition precedent to the 
payment of the legacy, Garbut v. Hil- 
fon, 210 


6. A. by will, gives to his daughter tool. 
to be paid at twenty- one, or marriage, 
provided ſhe marry with conſent of 
executors ; if any of the executors die, 
condition void, Grayden v. Hickes, 215 


7. But if a legacy be given to A. with 


condition, that if ſhe ſhall marry before 
. twenty-one without the conſent of the 
executor, then to B. &c. C. the ex- 
ecutor renouncing, yet this conſent 
neceſſary to fave the condition, Gray- 
don v. Hickes, 216 


8. A choſe in action of the wife's before 
marriage, and charged upon the huſ- 
band's eftate, ſhall not, after the death 


of the huſband, ſurvive, but ſhall be 


conſidered as merged, Seys v. Price, 
220 


9. Information againft a perſon for con- 
triving the marriage of an ideot, Smart 
v. Taylor, | 98 

10. A foreigner who marries a ſubject of 

England attainted of treaſon, ſhall for- 

feit her portion to the king, Drummond 

vi. Decker, 100 


11. By marriage articles the eldeſt ſon 
was made tenant in tail; proviſo, that 
the father might ſell the lands by con- 
ſent of the truſtees, and purchaſe other 
lands, and ſettle them to the like uſes ; 

he purchaſed other lands, but did not 
ſettle to like uſes, yet good, Reeves v. 


Reeves, 128 


12. Lands were ſettled in marriage on 
truſtees, &c. that if the wife ſurvived, 
| ſhe 


; | $ 


ſhe ſhou'd receive the profits as they 
were then let; the huſband made leaſes 
and advanced the rent : decreed, the 
heir ſhall have the advanced rent, 


 Lawley v. Lawley,. 
13. An unreaſonable iage ſettlement 
ſhall not be ſet aſide, there being no 
fraud proved, or incapacity in the huſ- 
band, Hob v. Stancer, © 80 
14. See the articles on Sir Jobn Trewvor's 


marriage deereed, Trevor v. Trevor, 
161, 162, &c. 


MINOR. 
” See Revers10N. 


MORTGAGES, MORTGAGOR, &c. 
See Devise, Fravy. 


t. A mortgagee cannot make a leaſe of 
a houſe in mortgage before a foreclo- 
ſure, nor preſent on an avoidance, 
Hungerford v. Clay, 4 

2. Equity will rot inte rpoſe on a cove- 
nant that a mortgagee ſhall have the 
benefit of pre · emption, if it be not in- 

ſiſted on until after the eſtate is ſold, 

3. The ſubſequent mortgagee prays to 
redeem the firſt mortgage on payment 
of what was due, and pending that fait 


the firſt mortgagee ſets up another 


mortgage prior to them all ; and a trial 
at law was decreed, whether that mort- 


gage was executed; and if it was, how . 


much money was due on it, Dose v. 


Rue, „„ 


4. A. mortgages his freehold and copy- 
hold eftates, and ſurrenders the copy- 


hold to the mortgagee; afterwards he 


makes his will, and deviſes his mazors, 
meſſuages, farms, lands, tenements and 
hereditaments, in truſt to pay debts, and 
after to C. for life, remainder to D. in 
fee, and dies. The Lord Chancellor, 
on bill brovght by the creditors and 
C. and D. ſeemed to think, that as the 
copyhold was not named in this deviſe, 
in caſe there ſhould be any ſurplus after 
debts paid, it would go to the heir at 
law ; * reſerved this point, Git v. 


Stiles, 0 


32, 33 


7. If a mortgagee take advanta 


A FABLE of PRINCIPAL MaTTERs. 


5. Redemption of mortgages ſubject to 
ſtatute of Limitations for making en- 
tries and bringing ejetments ; but 
where mortgagee enters and holds until 
the mortgage is fatisfied, as ip Welch 
mortgages, there no time bars the 
mortgagor's redemption, Lockwood and 
Others v. Feber and Others, 276 


6. A. on an account ſtated, owes B. 4000. 


A. agrees to give bond for 100l. and 
to ſecure the remaining 3ool. by mort- 
gage. A. delivers a deed of convey- 
ance to C. an attorney, who takes in- 
ſtructions to draw mortgage; but before 
the bond or mortgage executed A. dies. 
| bom: this agreement by parol be 
proved; yet on a bill brought againſt 
the heir of A4. the Court refuſed to 
carry them into execution, Brizick v: 
Manners, 284 
of the 
neceſſities of a mortgagor, and thereby 
increaſe the rate of intereſt on the 
money lent, and obtain the grant of a 
ſtewardſhip, a court of equity will af- 
ford relief, Thornhill v. Evans, 331 


8. Mortgage without notice, equity will 


not ſuffer it to be diſturbed, but will 
oblige a judgment creditor to redeem 
it, Ekwys v. Sir Jobn T hompſ:n, 393 


9. If a man borrow money and make a 
mortgage, with a perional covenant 
for the payment of the money, and alſo 
give à bond at the ſame time, there 
being in this caſe borrowing and lend- 
ing, that which 1s the moſt natural 
fund for payment of debts fhall be firit 
applied, which is the perſonal eſtate, 
and the mortgage is no more than à 
ſecurity, La Ney v. The Ducheſs of 
Athol, | 398 

10. If a perſon, indebted by mortgage 
and bond, pay money to his creditor 
2 the creditor may apply it in 

diſcharge either of tlie mortgage or 
bond, Wilkin/on u. Sterne, 427 
it. On a fender to redeem a mortgage, 
the mortgagee is intitled to have a rea- 
ſonable time to peruſe the alignment, 
Wilhaw v. Smith, 441 

12. In what caſe real and perſonal aſſets 
ſhall be liable to mortgagee, Lhyd v. 
Thurflfy 463 

13. If 


A TABLE OF PRINCIPAL MATT ERS. 


13. If a mortgagee fraudulently antedate 
the mortgage deed, for the purpoſe of 
over- reaching a marriage ſettlement, 

the mortgage is void ; but the fact 


of fraud mutt be previouſly tried at 35 5 


: Ofcorn D. Lea, 4 ; 

14. A mortgagee need not give notice of 
his mortgage to the purchaſer of the 
eſtate, Oſorn v. Lea, 97 


15. Bill againſt a mortgagee, to compel 
him to reconvey upon payment of prin- 
cipal and intereſt, Cox v. Coffin, 


16. The mortgagee had a term for five 
hundred years, and: afterwards took 
another term of the ſame lands for 
one thouſand years, in the name of a 
third perſon, to commence after the de- 
termination of the firſt term, in truſt for 
himſelf ; and afterwards he purchaſed 
the fee-ſimple in his own name; and 


then he deviſed the ſaid lands to Z. G. 


for life, remainder in tail, &c. This 
will was void fo as to paſs the lands, 
becauſe not atteſted by three witneſſes ; 
but it was inſiſted that it was good to 
paſs the term of one thauſand years as 
a term in groſs, and ſeparated from the 
inheritance ; but decreed, that it was 
a term which attended the inheritance 
by implication of law ; for it is pot ex- 


preſsly deviſed for that purpoſe, and 


there is no apparent intention that the 
teftator deſigned to paſs it as a ſeparate 
intereſt, Fhiechurch v. Whitechurch, 

| | I24 


| 17. The Court will open the forecloſure 
if there be any unfair conduct in the 
mortgagee, Soley v. Sahſbury, 153 


18. A. gives B. a mortgage to receive 


the money due upon it. B. pawns it, 
and A. brings his bill: and held à pro- 
per remedy ; though urged, that an 
action of trover would lie, as in the caſe 
of plate pawned by a ſervant, Zack/or 
. Butler, : | 297 


MORTMAIN, 


See CHARITIES. 


1. A. deviſed his real and perſonal eſtate _ 


to Sr. Bartholomew's Heſpital ; and it 

being doubred whether this deviſe was 

within the ſtatute of Mortmain, the 
Vol. IX. 5 


120 


governors of the hoſpital and nem 
of kin came to an agreement, that one- - 
fourth ſhould be paid to the next of 
kin, the other three-fourths to the hoſ- 
pital, which agreement was carried 
into execution, + Attorney-General v. 
Lander feld, 286 
2. It was ſaid at the making of this ſta» 
tute, that it would not hinder any cha- 
ritable diſtributioꝝ of pexſonal eſtate, 

: 233 


NEWSPAPER. 
A ſhare in a neuſ paper ſhall be conſidered 
as the perſonal property of the proprie- 
tor,and the profits of printing the ſame, 
ſubſequent to his death, be diſtributed 
accordingly, Gibolett v. Read, 459 


NEW TRIAL. 


1. The Court will not grant a new 


trial, upon a ſuggeſtion that the party 
was not appriſed of a particular evi- 
dence, Richards v. Sims, 328 


2. The court of chancery will not grant 
a new trial after two trials at bar, al- 
though the verdicts were con to 
each other; unleſs ſuch new trial ap- 
pears neceſſary to the juſtice of the 
caſe, from new evidence, which could 


not be had on the former trials, Mont- 


gemery v. Aitorney-Gentral, 388 


NON-REP AIX. 
I a leſſor recover poſſeſſion at law, on a 


breach of covenant for non- repair, 
equity will relieve the leſſee on his pay- 
ing the damages occaſioned by not re- 
pairing, although the leaſe was condi- 
tioned to be void on non- performance 
of che covenants, Hack v. Leonard, gt 


NOTE OF HAND. 
1. A defendant is obliged to deliver up a 
note, though forged, Jaciſen v. Butler 
and Springs i 1 a 297 
| L I 2. A gold - 
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| the Monday following; this is no new 
credit given to the drawer, but the in- 


 doclor is ill liable, Mead v.Cofwell,go 


BATH . 
See AFFLQAvVIT. | 


P. 


PAPISTS. 
J. Where 
ſtatute 11. & 12. Will. 
their bill in equity, Carrict v. Erring- 
#- Whether a monk profeſſed is capable 

of taking an eſtate, Sir g. Audertan 
_ [al $5» 56 

3. Deviſe of a term in truſt for a papiſt, 
void, Winter v. Birmingham, 146, 147 
4. A bill by a tant heir to recover 
lands deviſed by a papiſt in truſt, Hill 
V. Filtins, 154.155 
5. Devife of lands to a papiſt is a pur- 
© chaſe within the ſtatute 11. & 12, 

Will. 3. c. 4. Ratcliffe v. Roper, 167 
6. But where a papiſt being tenant in tail, 
ſuffers a common regovery, and declares 
the uſes to himſelf and his heirs, this is 


2 o 


1 


no purchaſe within that ſtatute, Lord 


Derwent cuater s Caſe, 172, 173 
7. If A, by bond, bind himſelf, his heirs, 
executors and adminiĩſtrators to a papiſt, 
who obtains judgment, and takes out 
an elcgiz, ſuch papiſt cannot maintain 
ejectment, yet the bond binds the re- 
preſentatives of the obligor, Serre/by v. 
m—_ Ds a, 
2 PAROL, 
Se AGppament; 


papiſts are not diſabled by the 
ill. 3. to bring 


PARTIES. 


No need to make people parties to a bill 
who live out of the proceſs of the court; 
and a decree will not be void agaiuit 
- ſuch perſons, though they are not made 
parties; but it is uſual, in ſuch cafes, 
to reſerve liberty to reply for farther 
directions, that perſons out of the pro- 
ceſs of the court may not be quite con- 
cluded, but may have liberty to apply 
for alterations in the decree by petition, 
Attorney-General v. Halil College, O- 
ford, 409 


PATENTS. 


The king's letters patents vacated, be- 
cauſe obtained by a groſs impoſition on 


the king, Vernon v. Been, 18 
PAWNS. 


See PLEDGES, 


PAYMENT. 
See DEZTsS . 


PENALTY. 
See Bond. - 
PERSONALTY. 
1, If perſonalty be deviſed to a wife and 
ſuch child as ſhe ſhall! be enceinte with at 
her huſband's death, and in caſe ſhe 
die without iſſue by him, upon her 
death a deviſe over ; this is a good 
executory deviſe, Evit v. Williams, 
| F 
2. Where an infant is entitled to a per- 
ſonal eftate, and to a real one which is 
encumbered, equity will direct the per- 
ſonal to go in diſcharge of incum- 
brances, but will not order mortgages 
to be aſſigned to attend inheritances, 
but ſtill to remain as perſonalty, Ses 
vi. Price, n 
3. Perſonalty limited to H. for life, then 
to his firſt ſon in tail; if he has none 
ſuch, remainder over » Gower vv. 
Grofuenor and Pigget, 252 
4+ In caſe of perſonalty, no occaſion to 
| forecloſe, Lockwood and Others v. Ewer 


| and Others, | 278 
Ja PLAINTIFE: 


, 
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" PLAINTIPE: 
Ser DEFENDANT. 


| PLEAS. | 
1. The ſtatute of Limitations is no good 
plea where the eſtate in law is in 
_ truſtees, Carrick v. Errington, 33 


2. See a decree in the exchequer plead- 


| ed, but over-tilled, Wing v. Wing, 
) Ee. 
PLEDGES. 
| Ser Facror, 
t. On pledges of perſonal things, if the 
8 ave — not redeem them at the 


day, the pawnee may ſell them without 


a decree to forecloſe, Lockwood and 
Others v. Zaber and Others, 278 
2. A. gives B. a mortgage to receive the 
money due upon it. B. pawns it, and 
A. brings his bill: and held a proper ro- 
medy; though urged that an action of 
trover would lie, as in the caſe of plate 
pawned by a ſervant, Jack/on v. Butler 
2 Spring, 297 


PORTIONS axv PROVISIONS xox 
| CHILDREN. | 


See MarRrIAGE-SETTLEMENTS, and 
© page 161, 162, Sc. 

1. In what caſes daughters? portions may 

be raiſed, Hall v. Carter, 


2. When raiſable by ſale of a reverfionary 
term, Adams v. Dan vers, 486 


POSSESSION. 


If a perſon be twenty-ſeven years in poſ- 
: ſeſſion of a leaſe, it ſhall not be taken 
to have been held in truſt, although he 
declare it ro have been fo by his will, 
Winter v. Bermingham, 145 


_ POSSIBILITY: 
A poſſibility of a term is in equity aſſign- 
able for S good conſideration, 7 heobalds 
a. Duffoy, | 102 


| POWER 
2. A power to act according to diſcre- 
=_ Es 11 


347 


2. Deſective powers made good, Coven- 
1. D. Coventry, 5 N 12, 13 
3. See caſes cited, 20 in notis, and Har- 
vey v. Harvey, 75 253. 255 
4. A court of equity will not ſupply a 
deficieney in Ba, circumſtances — 45 5 

to attend the execution of a power, if 

it is not executed on a valuable confi- 
deration, Sergiſin ©. Sealy; 392 
5. The definitive execution of a power, 
Hiller v. Holmes, 485 © 

PREMIUM PUDICITIZE. . 
A. (for many years a common whore) 
was kept by B. for ſome time, arid then 
married C.; B. continued his viſits to 
her, and gave her a note for 1600], 
payable on demand. J. died, and now 
upon a bill brought by his adminiſtra · 
trix, this note was ſet aſide, it being 
entered into ex turpi cauſd, and not as 
Premium pudicitiæ, Robigſan v. Cor, 
e e e 
PROCESS 
Where procefs of this eourt will not af- 
fect lands in Ireland, ſo as to ſequeſter 
them for a contempt, Fryar v. Vernon, 
1 124 

PRO CONFESSO. 

Defendant brought from the Fleet upon an 
alias pluries habeas corpus, for his con- 
tempt in not putting in his anſwer ; 
and it was now moved, that the bill 
might be taken pro conf2ſſs ; and ſo or- 
dered, Man v. Parkinjors 265 


PROOF. 
| See EvipenC E. 


PROXIMITY or BLOOD. 
See Buoos. 


1. Who is a purchaſer, and what a pur- 
chaſe, Lord Deraventawater's Caſe, 172. 
* WED 175, 176, 177 
2. Where a perſon, knowing his 'own 
title, does not give notice of it to a 

L123 | purchaſer, 
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purchaſer, he ſhall - never ſet it up 
againſt che purchaſe, Savage v. Fofer, 
Eee oc 24 bb 
3- If a father, previous to his 


tion of his only ſon, the purchaſe 1s 
290d, and the money laid out therein 
Wall not be confidered as perſonal 
eſtate, Sergiſon v. Sealy; ES 
4. The words heirs of the body or iſſues 
| triatly words of limitation, yet 
words of purchaſe, Hodſell v. 


though 
5 — 3 
Bufell, 237 


QUAKER: 


Chancery will not grant a ſupplicavit on 


the aftrmation of a quaker, Ex parie 
Cumbleton, 5 232 


— K 2 


T ha * * 2 
a N * - * * a - . 
24 R 
841 0 


E COVER x. 
See Common (RECOVERY. 


REFERENCES. 
8 See JUDGES. 


 * RELIEF 1x- CHANCERY: 
See Devise, LEGACY, Oc, 

r. See relief granted after a decree ſign- 
ed, enrolled and exemplified, Mayor of 
Coventry v. Craven, _ 6 

2. Defective powers relieved in equity, 
Coventry v. Coventry, 12 

3. Bill in chancery will not he to be re- 
lieved againſt a wilfal voluntary breach 


of covenant or condition, Dejearlet Vs = 


_ Dennett, „ 222 
J. Chancery will not relieve againſt a 
- covenant, where, on the performance 
en non- performance of the at to be 
228727 © i 3m 


293807" 


a 


| being 
found a lunatic, make a purchaſe of an 
eſtate with the conſent and approba- 


done or omitted; the party is to pay 4 


ſum by way of ligal dated damages, Cales 


cited, 22 in noti: 
5. But the Court will relieve where the 
nalty is intended merely to ſecure 
* enjdyment of a collateral object, 8. 
6. An agreement in writing loſt, but 
confeſſed by anſwer, made good, Heſier 
D. Read, N 86 
7. Relief granted againſt a covenant in a 
leaſe, it not being drawn purſuant to 
the covenants in an old leaſe, {ton v. 
Bretland, 39. FP 


8. Quære, If relief may be againſt a ver- 
dict in ejeAment, 90,91 

| Cafes denied relief. | 

9. A hard award not relieved, though 


made without the knowledge of one of 
the parties, Waller v. King, 63, 64 


10. Where a legacy is to be paid out of 


lands at a time certain, if rhe legatee 
dies before, Bateman wi Roach, 106 


11. An unreaſonable marriage-ſettle- 

ment denied relief, Hob/on v. Staneer, 

| „ 

12. Leſſee for years covenants not to 
alien without licence, under pena! 

of forfeiting his leaſe; if he break his 

covenant, equity will not relieve him, 

- Wafer v. Mecato, ; | 112, 113 

13. Extravagant bargains not to be car- 


tied into execution in equity, Charles 


v. Andrews, 152, 153 


REMAINDERS. 


Se Deeps, LiuITATIOxs, and Mags 


| RIAGE-DETTLEMENTSs 


2, RENT. . 
The leſſor died on the very day the reht 


was payable, and held not to be due till 


the laſt minute of that day, Stafford v. 
 Wentwerth, 8 22 g Ren 


REPLEVIN. - 


1. Replevins may be removed out of in- 

ferior into ſuperior courts; in the 
county - court, which is not a court of 
record, by pone or recordart ; but not 


by 
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by the defendant without cauſe, I d- 
cr v. Kynaſton, 305 
2. In the hundred court, or court of any 

private lord, not of record, by accedat 


ad curiam; but not either by plaintiff 
or defendant without cauſe, * 


- 


wv. Kynafton, 3 


3. There is no method of removing pro- 


_ ceedings out of courts of record but by 
certiorari before judgment, or writ of 
error after, Woodcroft v. Kynaſion, ib. 


4. Certiorari muſt be to remove the „ 
cord itſelf, where the action com- 


menced in the inferior court is to be 
proceeded upon. But where an action 
in the inferior court is brought on a 
| 2 in a ſuperior, and aul tel re- 


cord pleaded, a certiorari to remove the 


tenor of the record is ſufficient, Nood- 
 eroft v. Kynaſton, 


 RESIDUUM. 
See BLood, ExtcuTos. 


F - 

If A. buy from B. a minor, under cir- 
cumſtances of diſtreſs, the reverſion of 

a houſe worth forty pounds a-year, for 
dne hundred pounds, and fell it again 
in a few days for two hundred pounds, 
equity will compel 4. to account with 
. for the difference, Spencer v. Chaſe, 


3 | * 29 
REVOCATION... 
; See WIiLLs 


 SEQUESTRATION: 
: See PrRocEss. 
SETTLEMENT. 
1. A father makes a voluntary ſettlement 


on his family without power of revoca- | 


tion inſerted, and afterwards makes a 
contrary diſpoſition by will, this will 
© nt affect the former ſettlement, Bough- 
ton Ve Bougbten, 222 


bar of dower. 
307 


2. If a huſband make a ſettlement on Kis 
wife in conſideration of a marriage 
portion, the wife ſhall be endowed, if 
it be not expreſsly ſtared in the deed to 
be © in bar of dower, Charles v. An- 
drews, I52, 

3. A. deviſes his lands to truſtees for pay- 

ment of debts and legacies, and after 
to B. in tail male; B. ſuffers'a reco- 
very, and enters into a treaty of mar- 
riage with C. an infant, a legatee of 

- zoool. and alſo of a bond for 2001." 

charged on the ſaid eſtate; on which 

B. covenants with truſtees, by articles, 

in conſideration of intended mar- 
riage, and of the portion of 3oool. and 
band of 2ool. to ſettle a jointure upon 
C. of one-third of the deviſed eftate, 

which was about 300l. per annum, in 


fect, and the wife ſurvived, yet her 
choſes in action being the conſideration 
of the ſettlement, ſhall not ſurvive in 
equity. And this a good ſettlement, 
according to 27. Hen. 8. cap. 10. to 
bar the wife of her dower. But if, in 
conſideration of the wife's fortune, 
which conſiſted of choſes in act ion, a huſ- 
band ſettles an eſtate inadequate to ſuch 
fortune and the 2 the wife, a 
court of equity will not take away that 
right which the law gives the wife to 
cheſes in action, Seys v. Price, 217 


8 EW E R S8. 
See Cou Mu tss tos ERS. 


SIGN MANUAL. - 
A ſign manual not counterſigned by the 
lords of the treaſury, or a ſecretary of 
_ Rate, is not good, Vernon v. Benſon 
47:4 
SPECIAL ORIGIN AE. 
In what caſes the court of chancery will 
ermit a new ſpecial ori inal to be 
led after a judgment by default, Dillon 
v. Green, — 


* 


$T AERO 

Equivalent to the ſealing of a teſtamen- 
tary paper, Sprange v. Baraard, cited, 
4 : ; tad MG ak 17 

STATUTES... 


* * 2 „ 


The marriage took ef- 
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| STATUTES. 
; 1. Tu STATUTE 9. Hen. 3. c. 32. 


Mess Charts. 
Cited, Eg | 204 
II. Tas srarorz Weſtm. 2. c. 1. 
13. 4. 
1. What truſts within and what not within 
chat ſtatute, Webber v. Montrath, 144, 
: x | 2:5 BS 
2. Cited, 8 


: III. Taz >TATUTE 18. Edw. 1. 


; Qua Emptores, | 
Makes it lawful for every freeman to ſell, 
-"&Cc. Roper v. Radcliffe, N 


ö Iv. Tus STATUTE 45. Edw. 3. c. 16. 
Referred do, 


V. Tas STATUTE 15. Rich. 2. c. 5. 
; 1. Lands purchaſed by people of religion 
to be forfeited, and thereafter no pur- 
cChaſe to be made to the uſe of ſpiritual 
perſons, Lord Derwwentiwater's Cajt, 177 
4. This law extended to mayors, &c. of 
cities and bazoughs, and other towns 
which have a perpetual commonalty, 
Roper v. Radcliffe, 202 
3. Bur, ſpealting of lay communities, it 
- forbids only puschaſors generally, Ro- 
* fer v. Radel ge, | $ 204 


VI. Tzs WAITE 4+ and 5. Edw. 6. 
. 


221, 222, 223. 286 


By this act, ** the father of any maid or 
% woman-child uamarried, and within 
the age of fizteen, might by his laſt 
will and teſtament, or by any other 
« a& in his life-time, appoint, aſſign, 

© 'bequeath, give, or grant, the order, 

- er ing, education, or government, 
of maid or woman- child, but 
nt of the males,” 


VII. Tex srarurt 


204 


$52. 


2. Cited, 


IF 1 


c. 16, 
Wn Sale of Offices: | 
WWA 
VII. Tus srirvre 21. Hen. 8. c. rg, 
By this act, a termor might falfify ſuch 
recovery, as any tenant of the free-. 
* hold might do by the courſe of com- 
% mon law, when he was neither privy 
<< nor party to the ſame; and that 
% notwithſtanding any ſuch recovery, 
he ſhould hold and enjoy his term, 
«© according to his leaſe; againſt the 
© recoveror; his beirs and afligns,” 
| BE. . 103 
IX. Taz srarvrz 27. Hen. 8: c. 10- 
Statute of Uſes; 2 
2. A uſe before this ſtatute was a mere 


truſt, cognizable only in equity ty, Roper 
. Kade Fe, A i 186 
3. Cited, 218, 219 


X. Tux STATUTE 33. Hen. 8. c. Is 
| Statute of Milli. 1 
Cited, 78. 139, 140 


XI. Tas srarbrz 13. Eliz. c. 18. 


All leaſes by bodies corporate, for a longer 


term than twenty-one years or three 
lives, ſhall be void, Furnivall v. Crew, 
VVV 
XII. Tax sraTrurz 14. Eliz. c. 11. 
Cities and Market Towns. 
Powers f, woe 


EIII. Tas 5raTurTE 27. Ez. c. 4. | 


Fraudulent Conweyantes, 
1. Its force and effects, 202, 203 
5 5 ”,_ "was 
XIV. Tux STATUTE 43 Eliz. Ce 4. 
XV. Tus STATUTE 21. Jac, 1. c. 16. 
Statute Limitations. 
No good plea, where the eſtate in law is 


ia truſtees, Lawly v. Lawly, 
han .; 5; 
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XVI. Tux STATUTE 21. Jac. 1. e. 19. 
1 Banlrupts. | 
No purchaſor for valuable conſideration 


ſhall be impeached, unleſs the commilſ.. 


non be ſued out within five years, 
Roper v. Radcliffe, 202 


XVII. Tassrarvrz 12. Car. 2. c. 24+ 
1. Cited, 1 
2. Gives the father a power, either by 
deed or will, to appoint a an, 

| 140 

But a guardian ſo appointed is within 
i the preventive and controlling power of 
the court of chancery, 143 · notis 


XVIII. Tass TAT UTE 22. and 23. Car. 2. 
5 c. 10. 


Statute of Diſtributions. 


Cited, 432- 468 


XIX. Tus STATUTE 29. Car. 2. C. 3. 


1. 3 
Statute of Frauds and Perjuries, 


By this act, All declarations or 
«© creations of truſts or confidences of 
«© any lands, tenements, or heredita- 
ments, ſhall be manifeſted and proved 

Le by ſome writing ſigned by the party 

c who is by law enabled to declare 
c ſuch truſt, or by his laſt will in wri- 
er ting, or ele they ſhall be utterly void 

4 and of none effect. And where any 

, conveyance ſhall be made of any 
6 lands or tenements by which a truſt 
e or confidence ſhall or may ariſe or 


Jo 


* xeſult by the implication or eonſtruc - 


tion of law, or be transferred or ex- 


F< tinguiſhed by an act or operation of 


eg law, then ſuch truſt or confidence 
« ſhall be of the like force and effect 
« as the fame would have been if this 
* ftatute had not been made,” 73 
2. The ſame act cited, 
3. The fifteenth ſection of this ſtatute 


" declaxes, that judgments as againſt 


pourchaſors Zona fide for valuable conſi- 
derations, of lands to be charged 
thereby, ſhall, in judgment of law, be 


136 


88 | 
XXIV. Tas s5TATUTE 4. and 5. Ann. 


Judgments only from the ſigning : 
and the eighteenth ſection declares, 
that no recognizance ſhall bind any 
land, &c, in behalf of any purchaſor 
bona fide and for valuable confideration, 
but trom the time of the inrolment, 


Koper v. Radeli e, 202, 203 


| XX. Tax sTaTUTE 30. Car. 2. 
The declaration in that act to be taken 

by papiſts, — 55 
XXI. Tas STATUTE 7, and 8. Will 3 
| C. 27. 
Cited, Vernon v. Benſon, 


54 


XXII. Tuzsrarurz 11. and 12. Will. z. 
B | 
N Papifts, | 
I. Where papiſts are not diſabled by this 
ſtatute to bring their bill in equity, 
Carrick v. Erringtos, 33 
2. The fifth and ſixth ſections of this ſta- 
tute cited, Hul v. Filkins, 155 
- Deviſe of lands to a papiſt is a pur - 
s chaſe within the „ this aft, 
Roper v. Radcliffe, | 167 
4. A papiſt being tenant in tail ſuffered a 
common recovery, and declared the 
uſes to himſelf and his heirs ; this is 
not a'purchaſe within this ſtatute ; for 
it is no new acquiſition, but a modifi- 
cation of the family eftate, Lord Der- 
eventwwater's Caſe, 172 
5. What intereſts are within this ſtatute, 
Roper v. Radclife, 181 
6. Whether a gift by will be within the 
act or not, Roper v. Radcliffe, 200 


XXIII. THe srarvrztz. and 13. Will. 3. 
| C. 10. ſ. 89, 90. ö 
1. No member of the houſe of commons 
ſhall be capable of holding any office 
or employment in the cuſtoms, Seluys 
vi. Honeywood, 422 


2. Cited, | 425, 426, 427 + 


c. 16. ſ. 12. 


Movey paid after the day may be pleaded 
in har as well as at the day, provided 
ie 
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it was paid before the action brought, 
 Winchefter's Caſe, 471 


XXV. Tus STATUTE 11. and 12. Ann. 


c. 9. 
Annuity Tickets. 


A purchaſer of a ticket under this act, 


who negle&s to comply with its direc- 
tions, cannot, on his lofing ſuch ticket, 
be relieved in EQuiTY againſt a bona 
Fae bolder of it who has complied with 
the directions of the act, Devallar v. 
Herring, 45 


XXVI. THE STATUTE 1. Geo. 1. c. 56. 

N Penßon 484, 

1. Members of the houſe of commons 
incapaciĩtated from enjoying penſions 
from the crown, Selwyn v. Honegywuood, 


422 
XXVII. Tur STATUTY 5. Geo. 1. 
Bankrupts Certificates. 


Bankrupts only diſcharged by their cer- 
rificates from debts due and owing at 
the time of the bankruptcy, Winchs/- 
ters Cafe, 473 


XXVIII. Tre s$TaTuTE 7. Geo. 1. 


| Bankrupts. | 
_ Cited, | 473 
: XXIX. THE STATUTE 9. Geo. 1. . 
7 | © 2: 4. | 
| Settlement. 
Cited, | 172. zotis 
XXX. Tur STATUTE 11. Geo. 1. c. 18. 
| . 17. +2 
Freemen of London. 


. By this a&, **a freeman of the city of 
« Londen may give, deviſe, will, and 


1 diſpoſe of, his perſonal eſtate to ſuch 
% perion and to ſuch uſe as he ſhall 
« think fit, any cuſtom or uſage of or 


* in the ſaid city, or any by-law or 


, ordinance made or obſerved within 
the ſame, to the contrary notwith- 


« ſtanding: PROYIDED NEVERTHE- * 


Cited, 


% LEss, he may agree, by any writing 

« under his hand, upon or in conſide- 

« ration of his marriage, or otherwiſe, 
* that his perſonal eftate ſhall be ſub- 
 * jeR to, or be diſtributed according 
to, the cuſtom : and ir ſuch free- 
% man ſhall die inteſtate, the perſonal 

«© eſtate of ſuch perſon ſo making ſuch 

«« agreement, or ſo dying inteſtate, 

* ſhall be ſubject to, or diftributable 
according to, the cuſtom of the city, 
| 5 58. 7a gotis. 


2. Same act cited, 0% 
XXXI. Tak STATUTE 4. Geo. 2. c. 5. 
Cited, 4209 
XXXII. THESTATUTE 4. Geo. 2, c. 28. 
XXXIIT. Tas STATUTE 6. Geo. 2. 
Cited, | 269 
XXXIV. Tus STATUTE 7. Geo. 2. 
| | . 
XXXV. THESTATUTE g. Geo. 2, - 36. 
Cited, OK $48, Re 65 


XXXVI. Tas STATUTE 11. Geo. 2. 


8 c. 19. | 
I. © Where any tenant for life ſhall hap- 
pen to die before or on the day on 
* which any rent was reſerved or made 
© payable upon any demiſe or leaſe of 
« any lands, tenements, or heredita- 
% ments, which determined on the 
«« death of ſuch tenant for life, the 
«© executors or adminiſtrators of ſuch 
«« tenant for life ſhall recover, in an 
«« action on the caſe, of and from ſuch 
« undertenant or undertenants of ſuch 
4 lands, tenements, or hereditaments ; 
« if ſuch tenant tor life die on the day 
* on which the ſame was made paya- 
„ ble, the whole, or if before ſuch day, 
then a proportion of ſuch rent, ac- 
„ cording to the time ſuch tenant for 
life lived of the laſt year, or quarter 
* of a year, or other time in which the 
** ſaid rent was growing due as afore- 
« ſaid, &c.” {$7 | 


„ If -- 


F8S 


A TABLE OF PRINCIPAL MATTERS. 


2. If tenant in tail make a leaſe, and die 
without iſſue before the rent becomes 


_ © Boe, the rent in arrear at the time of his 


death ſhall be apportioned between the 


perſonal repretentative of the tenant in 


27 * 0 


tail and the remainder-man in fee, 
Pagęger v. Gee, | 482 


„% rt PER Bo. 
If a perſon has 1800l. flock in the 
funds, and deviſes 1oool. of it, and 


. afterwards ſells 1600). and then buys 
| 1400l. ; and between the making of 


the will and the teftator's death the 


Legiſlature changes tnat kind of ftock 
into annuities, theſe circumſtances make 
no alteration in the legacy, Partridge 

L. Partriage, | 269 


SUPPLICAVIT. 


3 will not ſupply a ſupplicavit on 
the affirmation of a quaker, Ex parte 
Gumbleton, 233 


* 


18 


TAI. 

1. If tenant in tail make a leaſe, and die 
without iſſue before the rent becomes 
due, the rent in arreaf at the time of his 
death ſhall be apportioned between the 
perſonal repreſentative of the tenant in 
tail and the remainder-man in fee, 
Pageet v. Gee, © 482 


2. A copyhold eſtate limited to a woman 


in tail may be conveyed to the buſband 
in fee by a bargain and fale to lead the 
uſes of a common recovery, although, 
by the cuſtom of the manor, it was not 
capable of being entailed, Pullen v. 
Lerd Middleton, 483 


TENANTS IN COMMON. 
| See loix TENA NTS. 
TENANT BY CURTESY, 


; See COURTESY, &c. 


8 * 
p M m 
4 


' TENANT FOR YEARS. 
See EsTarzs. 


8 
- 


„„ EF; 33 
Where a perſon knowing his own title, 
and not giving notice of it to a purcha- 
| for, ſhall never ſet it up againſt the 
purchaſor, Savage v. Feffer. 35 
TRE AS ON. 
Whether a foreigner who married a ſub- 
ject of England attainted of treaſon ſhall 
_ forfeit her portion to the king, Drum- 
mond v. Decker, — 5 
- TREASURES 
See Siox Max vA. 


TRESPASS. 


In an inditment for treſpaſs in which was f 


no violence, but brought to try a civil 
right, which is the ſubject of an action, 
proſecutor ordered not to proceed until 
the hearing of the cauſe or further order, 
Lord Mayor, Sc. of York v. Sir Lionel 
Pilkington and Others, 273 


TRIAL AT L AW. 


In what caſes a court of equity will direct 


the point in diſpute to be tried at law, 
Patlerſon v. Taſh, 


ROVER. 
In trover for an annuity- ticket, the plain- 


tiff was nonſuit, Devallar v. Herring, 
| 442 45 


TRUSTS 


1. Are to be declared in writing ſigned 


by the party, by the ſtatute of 29. Car. 2. 

Aicherlry v. Vernon, 72, 73 
2. For deviſes of lands, &c. in truſt, /ze 

tit, Devise, and 29. 122 
3. Where one infiſted on an abſolute gift, 

but it Aeg, to be in truſt, Mitford 
v. Herbert and Others, 


. viſe, Buggins v. Yates, 


1 100 


397 


113, 114 


4. Where the heir ſhall have the land as 
a reſulting truſt, notwithſtanding a de. 
122, 123 


Ho Where 


A TABLE OF PRINCIPAL MATTERS. 


5. Where lands given in truſt ſhall be 
deemed as money or not, Roper v. 

q Radcliffe, DP | 171 
6. If the truſtee of a lunatic renew a leaſe 
for his own benefit, it is a breach of the 

_ Trult, Ex parte Phelps, 357 
7. A truſt declaring the benefitofa term 


to ce/fui gue truft, if ſhe ſhould fo long 


live, is of the fame import as if it had 
been given to her for her life only, Hod- 
fell v. Baſel, EE ee Es >, 
8. Bill againſt the traftees of Mr. Szel's 
Charity, praying an account of the 

„ &c. 8 355 

9. Of deviſes in truſt for papiſts, &c. /e 


ParisT. 


TURPI CAUSA. 
See PReEMiunm PUDICITIE. + 


If a bill to ſet aſide an annuĩty pro turpi 
. cauſa charge generally that the annui- 


tant was a lewd and infamous woman, 
the plaintiff may examine to particular 
acts of lewdneſs and infamy, Clurt v. 
r r 349 


TITHRES.. 


Ti t es of hay ought to be paid in 


graſs-cocks, Smithſon v. Dodſon, 1 175 
* . 3 : 5 1 1 
2. A bill brought by a perſon as lay- 
impropriator of tithes, for an account of 
titbes, diſmiſſed, Ward v. Hengel, 311 
3. Potatoes are only ſmall tithes, in c hat- 
ever quantities they may be ſown, 
Smith v. Wyatt, 336 


2 
— — 


V. v. 
| „„ 
See relief after a verdict, Hack v. Leo- 
. gr 
= USES. 8 
1. Of deviſes and ſettlements to uſes, ee 


7e 4, 5. 162. and tit. Deviss and 
MARKIAGE-SETTLEMENTS, © | * 


2. Of declaring uſes on a fine or common 
recovery » Lord Derawentwater”s Caſe, 
e 176, 177, &e. 

UNDER TAEK ING. 

If A. a general merchant, undertake 

voluntarily and without reward to en- 
ter a parcel of goods for B. together 
with a parcel of the ſame ſort, at the 
Cuftom-hauſe for exportation, but makes 
the entry under a wrong denomination, 
whereby both parcels are ſeized ; A. 
having taken the ſame care of the goods 
of B. as of his own, not having received 
any reward, and not being of a profeſ- 
hon or employment which neceſſarily 
implied &:]lin what he had undertaken, 
is not liable to an action for the loſs 
occaſioned to B. Shields v. Blackburn, 
„ 356. notts 


WASTE. 
A decree in the exchequer for reſtrain- 
ing walte pleaded, &c. Ving v. Wing, 
OSS „ al 109, 110 


WILLS. 

See Devries. - 

1. Making a ſecond will is a revocation 
of the firſt ; and after the probate of, 
the firſt was confirmed by the delegates, 


a commiſſion of review was granted, 
Aunęſey v. Palmer, . 


2. If a teſtator deviſe all the reſt and 
es reſidue of his real and perſonal eſtate 
* to A. B. C. and D. in truſt, and 
afterwards make a codicil whereby he 
** ratifies and confirms his will, except 
in the alterations aftermentioned ;* 
and then revokes that part of his will 
whereby he appointed A. and B. his 
traſtees, and requeſts E. and F. to be 
two of his truſtees, and deviſes his real 
eſtate to them accordingly ; this is only 
a revocation as to the appointment of 
the two truſtees, and not of any other 
part of the will, Acberley v. Vernon, 
35 72 5 ; F 68 
3. A 


- A TABLE OF PRINCIPAL MATTERS. 


3- A will not to be eſtabliſhed againſt an 


4. 


heir at law without a trial at law, Da to- 
* go 


If a teſtator deviſe lands in truſt 
his nephew 4. and for his. niece B. 


and the children of the ſaid B. by her 


| huſband, to receive the profits when 
_ they. come of age, and alſo bequeath 
money for the uſe of the ſaid children 
at their reſpective ages of twenty-one, 
and afterwards make a codicil confifm- 
- Ing thoſe bequetis; all the children of 
. not only thoſe ſhe had at the time 
the will was made, but thoſe ſhe may 


afterwards have, take an eſtate in fee 


in the lands as tenants in common, and 
thoſe whodie have an equal right with 


Bateman v. Roach, 


- 


8. 


2 
* 


thoſe wholive in the money bequeathed, 
| 104 


A will rot atteſted by three witneſſes 


is void as to lands, but may be good to 
paſs a term of years. Quære, M bis- 
church v. Wi bitchurch, 124, 125 


A decree for confirming or avoiding a a 


will, where an infant is heir or deviſee, 
is final, Whitchurch v. Whitchurch, 
g r | 2 


Contradictory clauſes in a will are, to 
be ſo expounded, as that the whole may 
conſiſt, Adams v. Clert e, 


A father makes a voluntary ſettlement 
on his family, without power of revo- 
cation inſerted, and afterwards makes 


for 


only, Hodjell v. Bale, 


ter ſhould take the reſidue, notwithy 

ſtanding the bequeſt to her uſe; for that 
by this bequeſt in truſt the teſtator only 
intended his daughter a proviſion inde- 


. pendent of her huſband, who hedefigned 


| ſhould take the reſidue with his wife, 
 Newſflead v. Johnſon, 242 


WORDS. 


be underſtood as a word of purchaſe, 


the court of chancery will decree it ſo, © 
238 


3. A truſt declaring the benefit ts term 


Hodſell v. Buſfell, 


to a ceffui gue truſt, if the ſhould ſo 


long live,” is of the ſame import as 


if it had been given * to her for life 
239 


242 Ns 
. - N - 
* > 


. The words “ heirs of the body“ or 
e ĩſſue, though ſtrictly words of /imi- 
. ation, yet may be words of purchaſe, 
_ Hodfell v. Buſſell., 237 
2, In deeds, as well as wills, when it 

appears that the word *“ heirs” ſhould 


a . 


4. A gift to A. for life only, et non ali- | 


Hodſell v. Buſſell, 
5. The words © heirs of the body” make 


« ter, and to the heirs or iſſue of his 
© body,” here “ heirs” o © iflue*? 
are words of purchaſe ; for a conſtruc- 


- tion ſhall not be admitted to enlarge an 


eſtate contrary to the word (only,“ 


239 


a tail in freehold, or veſt the whole 


a contrary diſpoſition by will, this will. property in terms; from a preſumption 


not affect the former ſettlement, of law, that it includes all heirs ſor 
S123: < 15 a | 
4. by will direQs 300ol..out of bie. Sem f da RR 
ſtock in trade to be laid out in lands to- = <6 heirs,” the preſumption is taken 


Boughton v. Boughton, #4 


be ſettled to the uſe of his firſt ſon in 


1 ** 


tail, and gave the reſidue of his joint 
ſtock and partnerſhip in trade to B. his 


executors, adminiſtrators, and aſſigns, 
and willed that he ſhould become part- 
ner with C. but declared the gift to B. 
to be in truſt for his daughter the wife 
of C. and to be at her ſeparate diſpoſal, 
notwithſtanding her coverture, and 
made his ſaid daughter ſole executrix : 


and there being no diſpoſition of the 


reſidue, it was DECREED, the daugh- 
2 2 a nf © . * - «%) ö 44 BY” ; not 


7. Words of contingency, Jones v. Legg, 


ever ; but when a limitation of a term 


away, Hoadjell v. Buſſell, 240 


6. In what caſe the disjunctive <* or”? 
| ſhall be taken to mean the conjunftive 


cc and,“ | Walſp v. Patterſon, 444 


461 


8, % give to my wife; and if ſhe has no 


** ſon nor daughter begotten by me, 


e and for want of ſuch iſſue, the eftate 


* * 4 
18 2 N a= 


i ſhall return to Jobs Mili and h 


„ 
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* >. off * heirs,” * > fon and daughter”? vere | , Pom . 2 : . 
8 5 beid to de words of limitation, and the OS JC 
wife tenant in tail, Dyld v. Lewis, Y ZAR EDOK: 


cited, ] 462 1011¹ = 
W. 5 > FF 
555 Words of devife doubtful; Bowles v. Tei ; 1. Eb 3 2 15 TY 
Aae 8 NE 491 enant for life, remainder in fes, Et. 3 
I V dhe tenant for fil made a leaſe to Him 
1 | in remainder for ſo many years 2s he 
WRIT Go 7 {the remainder- man) ron live; then | 


Sie Process - tenant for life died, and fo did the re- 


4 Where 8 is . Judges 95 maindef- man: adjudged, that his wife 
- __ a caſe flated; no writ of error will lie, ſhould not be tenant by the curteſy, 
. " # Gore v. Gore, - 5 becayſe the poffibility which the tenant 


When fa ded, and for life had that the eftate might revert 
* . ro be perf be him had barred ker of all fight of 
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f 1 fs 25 Y 1 dower; 4p 151 
RW * wy *+ 4 
| : n 
” 8 8 
£ n 4 14 
ö 3 7 
D OF THE NINTH VOLUME. Be 
625 | 
+ 
/ 
1 
1 8 
22 | 


